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Prieksvards

Lasitajiem tiek piedavats elektroniska zurnala Socrates nu jau desmitais numurs,
kuru zinama méra var uzskatit par jubilejas izdevumu un kas liecina par §1 zurnala izdo-
$anas sistematiskumu un regularitati. Krajuma ir ietverti gan arvalstu autoru raksti, gan
ari Latvijas tiesibu zinatnieku un specialistu darbi.

Liela dala rakstu ir veltita kriminaltiesiskajai un ar policijas vai specialo dienestu
saistitai tematikai. Tiesibu zinatnu doktors A. Matvejevs ir aplikojis jautajumu par laun-
pratigu nepaklausanos policijas darbinieka likumigam rikojumam vai prasibai. Jaatzist, ka
tiesiskaja praksé biezi jasaskaras ar faktu, ka policijas darbinieku prasibas netiek pilditas.
Autors raksta analizéjis administrativo parkapumu kvalifikacijas problémas péc Latvijas
Administrativa parkapumu kodeksa 175. panta.

Dr. iur. E. Trels publikacija ir analizéjis policijas darbibas uzdevumus Latvijas valsts
pastavésanas sakuma. Var piekrist raksta autoram, ka sabiedribas attistibas procesa bitis-
kas ir tris kategorijas: miers, kartiba un drosiba, kas pastavigi ir policijas darbibas objekti
un joprojam ir svarigi un nepiecieSsami iedzivotajiem gan Latvija, gan ari citur pasaulé.

Jaunais tiesibu zinatnieks M. Grinciuns ir pievérsis uzmanibu operativa eksperi-
menta veik$anas nosacijuma izpildes problematikai. Autors piedava interesantus operativa
eksperimenta veiksanas nosacijumus gadijumos, ja nav iespéjams personu identificét
péc varda, uzvarda un personas koda un ja pastav objektivi skérsli personu identificét
ierastaja cela.

Saja Socrates krajuma ir ieklautas saturiski nozimigas publikacijas, kuras ir veltitas
aktualam kriminalprocesualam problémam. Ta, pieméram, A. Panova apraksta jautajumu
loku, kas ir saistits ar liecibu, atsaucoties uz citu cilvéku vardiem, izmanto$anas ipatnibam
Ukrainas un arvalstu kriminalprocesos. Autore pamatoti secina, ka atbilstigi Ukrainas
kriminalprocesa tiesibu normam liecibas, atsaucoties uz citu cilvéku vardiem, var tikt
atzitas par nepielaujamam, iznemot gadijumus, ja kriminalprocesa iesaistitas puses
piekrit $i pieradijuma izmantos$anai. Dr. iur. M. Sumbarova analizé eksperta atzinuma
novértésanas problémas kriminalprocesa. Var piekrist zinatnieces viedoklim, ka eksperta
atzinumam ir tikai tam raksturigas izvérté$anas ipatnibas, kas ietekmé ta ticamibu un
ir ciesi saistitas ar pirmstiesas un tiesas kriminalprocesa kvalitati.

I. Baikovska sava pétijuma atspogulo tiesibu institaita — kriminalprocesa atjauno-
$ana sakara ar jaunatklatiem apstakliem — izcelsmi un vésturiskas attistibas evolucionaro
procesu. Pamatots ir secinajums, ka tiesibu instititam — kriminalprocesa atjaunosana
sakara ar jaunatklatiem apstakliem — ir nozimiga loma tiesibu uz taisnigu tiesu nodro-
$inasana. Ta reguléjums laika gaita tiek pilnveidots atbilstigi nepieciesamibai nodrosinat
pilnvértigas cilvéka pamattiesibas.

—5—
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Priek$vards

Vitaliy M. Pashkov, Andrii A. Olefir — tiesibu zinatnieki no Ukrainas Naciona-
las universitates piedava loti interesantu rakstu, kura analizé pacienta diskriminacijas
problémas veselibas aizsardzibas joma. Pétjjums lavis izdarit secinajumu, ka Ukraina
vissvarigakie jautajumi ir pacientu diskriminacija, pamatojoties uz seksualo orientaciju
un dzivesvietu. Dr. iur. I. J. Mihailovs sava raksta vispusigi un dzili apskata psihologu
izglitibas un profesionalas darbibas tiesisko reguléjumu Latvija. Pétijuma nozimigums
ir saistits ar to, ka 2017. gada tika pienemts Psihologu likums. Raksta pamatoti tiek pie-
vérsta uzmaniba jautajumiem par psihologa pienakumu uznemties atbildibu par savas
profesionalas darbibas rezultatiem, $o rezultatu definésanas problémam, ka ari iespéjamo
psihologa profesionalas atbildibas civiltiesisko apdrosinasanu.

Doktorante DZ. Andresone péta problému, kura tiesibu zinatné ir maz analizéta, —
miruso cilvéku personas datu aizsardzibu. Autore secina, ka miruso personu datu apstradé
biezak tiek izmantotas tas tiesibu normas, kas attiecas uz miruso pacientu datu apstradi,
tacu ari $ada prakse visos gadijumos nav konsekventa. Batiski, ka ar pacienta navi nebei-
dzas mediciniska personala pienakums glabat profesionalos noslépumus par personu.

K. Zalcmane sava publikacija ir atspogulojusi problému par jaunajiem futbola
drosibas principiem Eiropa. Autore analizé Eiropas Padomes Konvencijas par integrétu
pieeju drosibas, apsardzes un apkalposanas futbola spélu un citu sporta pasakumu laika
jautajumiem nozimi. Raksta konstatéts, ka jaunas Konvencijas noteikumi ir paredzéti,
lai integrétu visparigu pieeju drosibas jautajumiem sporta pasakumu laika, un minétas
jaunas pieejas sporta pasakumu drosibas nodro$inasana.

Socrates desmitais izdevums ir daudzveidigs tematikas un satura zina. Neapsaubami,
tas var but saisto$s plasam lasitaju lokam.

ANDREJS VILKS, Dr. iur.,
RSU Juridiskas fakultates profesors
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Foreword

The readers have been presented with, to some extent, the anniversary issue of
the “Socrates” — its 10" edition. This is the sign of systemic and regular issuance of
the electronic journal. The collection consists of works by international experts and
those by specialists and law scientists of Latvia.

Many articles deal with topics of criminal justice and those connected with police
or special services. Doctor of Law A. Matvejevs in his article analyses a problem of abuse
of a lawful order or claim by a police officer. It must be admitted that in legal practice
there are frequent encounters when orders of a police officer are disobeyed. Thus, this
article analyses problems of qualification of administrative offenses after Article 175 of
the Code of Administrative Offenses of the Republic of Latvia.

Dr. iur. E. Trels in his publication has analysed police tasks during the first years
of existence of the Republic of Latvia. One can agree with the author of the article that
during the process of evolution of society, three main categories have remained con-
stant — peace, order and security — which are permanent tasks of the police and have
remained important and necessary to every citizen both in Latvia and in other parts of
the world. The new law scientist M. Grinciuns has researched the problem of fulfillment
of the condition for conducting an operational experiment. The author offers engaging
conditions for performing an experiment if it is impossible to identify a person by their
name, surname and national identification code, and if there exist objective obstacles to
identify the person in the usual way.

Content-based publications, devoted to topicality of criminal procedural issues,
have been included in the collection “Socrates”. Thus, A. Panova writes about the array
of questions related to testimony from the use of other people’s words, formed during
the proofing in criminal procedure in Ukraine and other countries. The author has made
justifiable conclusions that, according to the norms of Ukrainian criminal procedure, tes-
timonies form the use of other people’s words can be treated as inadmissible, unless par-
ties involved in criminal proceedings agree to use such evidence. Dr. iur. M. Sumbarova
analyses the problems of assessment of expert opinion during criminal trial. One can
agree with the opinion of the scientist that expert opinion has its unique assessment
characteristics which affect the credibility and are closely connected with the quality of
pre-trial and judicial criminal proceedings.

I. Baikovska’s research examines a legal institution concerning the re-opening of
criminal proceedings due to newly disclosed circumstances, focusing on the origin of this
institution and evolutionary process of historical development. The following conclusion
is justifiable that legal institution — re-opening of criminal proceedings due to newly

— 7 —
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Preface

disclosed circumstances — has a significant role in establishing fair trial. Its regulation
is being improved over a period in accordance with the necessity for the full realisation
of fundamental human rights.

Vitaliy M. Pashkov and Andrii A. Olefir — law scientists form the National
University of Ukraine — in a compelling article analyse discrimination problems of
patients in the field of health care. The findings have allowed for the conclusion that for
Ukraine the most essential are questions of discrimination of patients based on their
sexual orientation and place of residence.

Dr. iur. 1.J. Mihailovs in his article has a comprehensive and deep-seated overview
of education of psychologists and their professional action in the context of the develop-
ment of legal framework in the Republic of Latvia. The significance of the research lies
in the fact that the new Law of psychologists was passed in 2017. The article addresses
the questions of the requirement of psychologists to take on responsibility of the results
of their professional actions, the problems of defining such results, as well as the potential
civil liability insurance of a psychologist’s professional liability.

The student of doctoral studies Dz. Andersone has researched the problem not
much studied in jurisprudence — personal data protection of the deceased. The author
has concluded that for the processing of the personal data of the deceased more fre-
quently such legal norms are applied which relate to processing of the personal data of
the deceased; yet such practice is inconsequential in all cases. It is important to acknowl-
edge that upon the death of a patient medical personnel still must keep professional
secrets about such a patient.

K. Zalcmane in her publication has reflected the problem of the new security
principles of soccer in Europe. The author analyses the significance of the European
Parliament Convention on integrated approach to security, guard and servicing during
the game of soccer and other sporting games. The regulations of the new convention
are dedicated to integration of the wholistic approach on questions regarding security
during the sporting events. The article mentions new approaches to ensure security
during the sporting events.

10! edition of the “Socrates” is multimodal in terms of its thematic units and
contents. Without doubt, it can be binding to the respective readership.

ANDREJS VILKS, Dr. iur., Professor
of the Faculty of Law of RSU
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Launpratiga nepaklausanas
policijas darbinieka likumigam
rikojumam vai prasibai

Dr. iur. Aleksandrs Matvejevs

Daugavpils Universitate, Socidlo zindtnu fakultdte,
Tiesibu katedra, Latvija
aleksandrsmatvejevs5@inbox.lv

Kopsavilkums

Raksta tiek analizétas Latvijas Administrativa parkapuma kodeksa 175. panta no-
teikto administrativo parkapumu kvalifikacijas problémas.

Policijas darbinieks ir valsts varas parstavis, un likumigas prasibas un rikojumi,
ko vins$ izvirzijis vai devis, pildot dienesta pienakumus, visam personam obligati jaiz-
pilda. Nepaklausanas policijas darbinieka likumigam rikojumam vai prasibam ir sodama.
Izskatot administrativa parkapuma lietu, vienmér nepieciesams noskaidrot, vai konkrétaja
gadijuma policijas darbinieka rikojums vai prasiba bijusi likumiga. Likumigs rikojums
vai prasiba izriet no tiesibu normas, proti, $ddam rikojumam vai prasibai péc sava satura
jabalstas uz tiesibu normam.

Atslégvardi: policijas darbinieks, administrativais parkapums, launpratiga nepa-
klausanas, likumigs rikojums vai prasiba.

levads

Likuma “Par policiju” 22. panta pirmaja dala noteikts, ka policijas darbinieks ir
valsts varas parstavis un likumigas prasibas un rikojumi, ko vins izvirzijis vai devis,
pildot dienesta pienakumus, visam personam obligati jaizpilda. Nepaklausanas policijas
darbinieka likumigam prasibam ir sodama. Turklat atbilstigi $im pantam jebkurai per-
sonai policijas darbinieka prasibas ir obligatas un riciba ir saisto$a, kamér amatpersona,
kas pilnvarota kontrolét vai uzraudzit vina darbibu, nebts tas apturéjusi vai atcélusi [5].
Likuma “Par policiju” 12. panta pirmas dalas 1. punkta noteikts, ka policijas darbiniekam,
pildot vinam uzliktos pienakumus atbilstosi dienesta kompetencei, ir tiesibas prasit,

— 9 —
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lai personas partrauc likumparkapumus un citu ricibu, kura traucé policijas pilnvaru
izpildi, ka ari ir tiesibas lietot pret likumparkapéjiem paredzétos piespiedu lidzeklus [5].

Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta
2007. gada 20. marta sprieduma SKA-68/2007 9. punkta tresaja rindkopa lasams:

“Administrativo lietu departamenta ieskata likumigs rikojums vai prasiba Latvijas
Administrativo parkapumu kodeksa 175. panta un likuma “Par policiju” 22. panta
pirmas dalas izpratné ir tads rikojums vai prasiba, kas izriet no tiesibu normas, proti,
$adam rikojumam vai prasibai péc sava satura jabalstas uz tiesibu normam. Tadéjadi,
izskatot administrativa parkapuma lietu, vienmér nepieciesams noskaidrot, vai kon-
krétaja gadijuma policijas darbinieka rikojums vai prasiba bijusi likumiga.” [6]

Saja publikacija tiek atainotas problémas, kas konstatétas pétijuma par administra-
tivo parkapumu kvalifikaciju péc Latvijas Administrativo parkapumu kodeksa 175. panta.
Pétijums tika veikts, analizéjot normativos aktus un tiesu praksi, lietojot $adas interpreta-
cijas pamatmetodes: gramatisko (filologisko) interpretacijas metodi, noskaidrojot tiesibu
normas jégu no valodnieciska viedokla; sistémisko interpretacijas metodi, noskaidrojot
tiesibu normas jégu saistiba ar citam tiesibu normam; un teleologisko (jégas un mérka)
interpretacijas metodi, noskaidrojot tiesibu normas jégu, pamatojoties uz lietderigu un
taisnigu mérki, kas ar attiecigo tiesibu normu jasasniedz.

Par nepaklausanos policijas darbinieka likumigam rikojumam vai prasibam, vinam
pildot sabiedriskas kartibas sargasanas vai dienesta pienakumus, administrativo atbildibu
var piemeérot tikai gadijuma, ja administrativa parkapuma lieta tiek konstatéts, ka policijas
darbinieka rikojums vai prasibas konkrétaja gadijuma bijusas objektivi likumigas.

Jedzienu valodniecisks un juridisks skaidrojums

” o«

Pétljuma tika lietoti vairaki jédzieni, pieméram, “launpratiba”, “nepaklausanas”,
“likumigs”, “rikojums” un “prasiba”.

Latvie$u valodas vardnica launpratiba tiek skaidrota ka “visparinata ipasiba — launpra-
tigs. [zdarit ko aiz launpratibas. Tas, kas izdarits ar Jaunu nolaku. Izdarit (pastradat) launpra-
tibas. Ta ir acim redzama” [10, 610]. Juridisko terminu vardnica ir skaidrojums, ka “launpratiba
raksturo personas apzinatu bistamu darbibu, ar kuru tiek nodarits kaitéjums kadas citas
personas, fiziskas vai juridiskas, ar likumu aizsargatam tiesibam un interesém” [8, 142].
Savukart nepaklausanas tiek aplakota ka asa forma izteikta vai izdarita atteik$anas izpildit
neatlaidigu, vairakas reizes atkartotu amatpersonas likumigu rikojumu vai prasibu [8, 168].

Latvie$u valodas vardnica vards “likumigs” tiek skaidrots ka tads, kas ir saskana
ar likumu, tads, kas balstas uz likumu. Par likumigu prasibu [10, 610] runajot, noder
Juridisko terminu vardnica sniegtais skaidrojums par likumibu, kas $eit traktéta ka likumu
un citu normativo aktu stingra, preciza un vienveidiga ievérosana un izpildisana visu
valsts iestazu amatpersonu, sabiedrisko organizaciju un personu darbiba [8, 230].

Latvie$u valodas vardnica vards “rikojums” skaidrots ka oficiala pavéle, oficials nora-
dijums, ko darit [10, 918]. Juridisko terminu vardnica par rikojumu teikts, ka tas ir oficials
saisto$s noradijums, pavéle, ko darit, ka izturéties, darboties, un tas obligati jaizpilda [8, 230].

— 10 —
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Latviesu valodas vardnica par prasibu rakstits, ka ta ir kas tads, ko noteikti liek
darit, izpildit [10, 872].

Lai administrativo parkapumu kvalificétu péc Latvijas Administrativo parkapumu
kodeksa 175. panta [3], jakonstaté personas apzinata bistama darbiba, nepaklaujoties poli-
cijas darbinieka likumigajiem rikojumiem vai prasibam laika, kad vin$ pilda sabiedriskas
kartibas sargasanas vai dienesta pienakumus. Administrativo atbildibu par nepaklausanos
policijas darbinieka likumigajam rikojumam vai prasibam, kad vins izpilda sabiedriskas
kartibas sargasanas vai dienesta pienakumus, iespéjams piemérot tikai taja gadijuma,
ja administrativa parkapuma lieta tiek konstatéts, ka policijas darbinieka rikojums vai
prasibas konkrétaja gadijuma bijusas objektivi likumigas.

Latvijas Administrativo parkapumu kodeksa 175. panta [3] netiek minéts, kada
forma jaizsaka likumigie rikojumi vai prasibas. Administrativa procesa likuma 69. panta
noteikts, ka administrativo aktu var izdot mutvardos vai citadi, ja ir viens no $iem nosa-
cljumiem: administrativa akta izdosana ir steidzama, un jebkura kavésanas tiesi apdraud
valsts drosibu, sabiedrisko kartibu, vidi, personas dzivibu, veselibu vai mantu; tas pare-
dzéts piemérojama normativaja akta; gadijums ir objektivi mazsvarigs; administrativa
akta izdosana rakstveida nav iespéjama vai nav adekvata. [1]

Policijas darbibai raksturiga ricibas steidzamiba (administrativo aktu izdodot mu-
tiski, reguléjot satiksmi ar signaliem (ar skalruna palidzibu, roku vai zizli), jo policijas
darbiniekam dazadas situacijas jarikojas nekavéjoties. Tomeér policijas darbinieka ricibai
neatkarigi no situacijas jaatbilst tiesibu aktu normu prasibam, un vinu ricibas dél nedrikst
tikt parkaptas personu pamattiesibas.

Policijas darbinieka rikojumu un
prasibu lietoSanas prakse

Policijas darbiniekiem jabut neatlaidigiem, izsakot rikojumus vai prasibas, turklat
tie vairakas reizes jaatkarto un mutiski jaizsaka personai saprotama valoda vai ari ar
zestu palidzibu, pieméram, satiksmi reguléjot ar signaliem (ar skalruna palidzibu, roku
vai zizli), bet jaraugas, lai zesti butu neparprotami.

Launpratiga nepaklausanas policijas iestades darbinieka likumigam rikojumam
vai prasibam — péc Latvijas Administrativo parkapuma kodeksa 175. panta [3] — vei-
dojas tikai tajos gadijumos, ja nepaklausanas izpauzas ka meérktieciga riciba, atsakoties
izpildit policijas darbinieka likumigu rikojumu vai prasibu, ja prasiba netiek izpildita
vairakas reizes.

Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departaments
2007. gada 20. marta sprieduma SKA-68/2007 nosprieda (5.3. punkts):

“Personas riciba atzistama par launpratigu Latvijas Administrativo parkapumu kodeksa
175. panta izpratné, ja persona parkapumu izdarijusi ar nodomu, [..] nav paklausijis
policijas darbinieka prasibam un rikojumiem, kaut ari policijas vér$anos pie vina ir
redzéjis un dzirdejis” [6].
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Augstakas tiesas Senata Administrativo lietu departaments vairakos savos sprie-
dumos, tostarp gan sava 2007. gada 20. marta sprieduma lieta Nr. SKA-68/2007 [6], gan
ari 2006. gada 14. novembra sprieduma lieta Nr. SKA-454/2006 [7], pauda atzinu, ka
jebkurs policijas darbinieka rikojums, ko vin$ izdevis, pildot dienesta pienakumus, atzis-
tams par visiem saistosu un sakotnéji ir jaizpilda. Senats vienlaikus secinajis, ka nevar
liegt pasai personai, pret kuru vérstas policijas darbinieka prasibas, kvalificéti izvértét
izvirzito prasibu tiesiskumu, tacu, ja persona uzskata, ka policijas darbinieka prasibas
konkrétaja gadijuma nav likumigas, un nepaklaujas $im prasibam, ta pati uznemas risku,
proti, ja vélak tiks konstatéts, ka policijas darbinieka prasibas bija likumigas, bet pasas
personas izdaritais vértéjums izradijies kladains, $i persona tiks saukta pie administra-
tivas atbildibas par nepaklausanos §im prasibam. Lai personas ricibu varétu uzskatit
par launpratigu, ka tas izteikts Latvijas Administrativo parkapumu kodeksa 175. panta
dispozicija, pietiek, ka tiek pieradita personas vaina attieciga parkapuma izdarisana, t. i.,
ja persona, kas to izdarijusi, ir apzinajusies savas darbibas vai bezdarbibas prettiesisko
raksturu, paredzéjusi tas kaitigas sekas un véléjusies vai apzinati pielavusi $o seku iesta-
$anos. Ipass jédziena “launpratigums” skaidrojums un novértéjums nav nepiecie$ams,
lai varétu atzit personu par vainigu nodarijuma, kas paredzéts Latvijas Administrativo
parkapumu kodeksa 175. panta.

Lai administrativo parkapumu kvalificétu péc Latvijas Administrativo parkapumu
kodeksa 175. panta [3], nav svarigi, vai policijas darbinieks sabiedriskas kartibas sarga-
$anas un sabiedribas drosibas nodrosinasanas pienakumus veicis dienesta pienakumu
pildisanas laika vai péc savas iniciativas, vai personu laguma péc palidzibas. Likuma
“Par policiju” devitaja panta noteikts, ka jebkura policijas darbinieka pienakums ir visa
Latvijas Republikas teritorija — neatkarigi no vina ienemama amata, atrasanas vietas un
laika — gadijuma, ja pie vina vérsas personas ar pieteikumu vai zinojumu par notikumu,
kurs apdraud personu un sabiedribas drosibu, ka ari pasam konstatéjot $adu notikumu,
veikt iespéjamos pasakumus, lai novérstu likumparkapumu, glabtu cilvékus un sniegtu
viniem palidzibu likumparkapumu izdarijuso personu konstatésana un aizturésana,
noskaidrot aculieciniekus, apsargat notikuma vietu, ka ari pazinot par notiku$o tuvakajai
policijas iestadei [5].

Likuma “Par policiju” devitaja panta [5] lietotais jéedziens “pasakums” aptver jeb-
kuru policijas darbibu, kura skar citu personu tiesibas un vérsta uz mérka sasniegsanu.
Policijas pasakumu izvéle un pasakumu intensitates noteiksana ir saistita ar samériguma
principu. Atbilstigi tam pasakumam ir jabut:

e nepieciesamam;

o piemeérotam;

o vajadzigam;

o atbilstigam jeb samérigam (66. pants) [1].

Ja pastav vairaku tiesisko interesu (vértibu) vienlaicigs apdraudéjums, policistam
janosaka aizskarto tiesisko interesu (vértibu) nozimigums un jaievéro apdraudéjuma
intensitate un apdraudéjuma tuvums (laika). Visbeidzot — siks, nenozimigs apdraudéjums
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var palikt arl nenovérsts, ja ta novérsanai patéréjamo resursu apjoms ir nesamerigs ar
apdraudéjuma butibu. Atkariba no apdraudéjuma veida un rakstura policijai ir pieskirta
ricibas briviba vai ari tas nav. Pieméram, kriminaltiesiskaja joma policijai nav ricibas
brivibas uzsakt vai neuzsakt kriminalprocesu atkariba no notikuma rakstura, ja vien tas
atbilst noziedziga nodarijuma pazimém (sestais pants) [2]. Savukart administrativa parka-
puma gadijuma, pat ja parkapums izdarits, policijai ir pieskirta ricibas briviba atkariba
no parkapuma nozimiguma (21. pants) [3].

Latvijas Administrativo parkapumu kodeksa 175. panta [3] administrativa parka-
puma objekts ir sabiedriskas attiecibas noteiktas parvaldes kartibas nodrosinasana, ka ari
sabiedriskas kartibas un sabiedribas drosibas joma. Launpratiga nepaklausanas policijas
darbinieka likumigajam rikojumam vai prasibai kavé valsts parvaldes iestazu normalu
darbibu un valsts amatpersonu pienakumu izpildi, lai sargatu sabiedrisko kartibu un
garantétu sabiedribas drosibu.

Administrativa parkapuma subjekts ir fiziska persona, kura administrativa par-
kapuma izdarisanas bridi ir sasniegusi 14 gadu vecumu un ir pieskaitama (ir visparéjais
administrativas atbildibas subjekts). Ja parkapumu izdarijis 11 lidz 14 gadu vecs bérns
(vin$ nav administrativas atbildibas subjekts), vinam var piemérot audzinosa rakstura
piespiedu lidzeklus, kuri noteikti likuma “Par audzinosa rakstura piespiedu lidzeklu
piemérosanu bérniem” [4].

Administrativa parkapuma subjektiva puse jeb vainojamibas subjektivais elements
tradicionali tiek saprasts ka fiziskas personas psihiska attieksme pret vinas veikto darbibu
vai bezdarbibu. Latvijas Administrativo parkapumu kodeksa ir parnemta kriminaltiesibas
atzita vainas izpratne, proti, vaina ir personas psihiska attieksme nodoma vai neuzma-
nibas forma pret vinas izdarito darbibu vai bezdarbibu un ar to saistitajam sekam [9, 132].

Latvijas Administrativo parkapumu kodeksa 175. panta [3] administrativa parka-
puma subjektivo pusi raksturo tiss nodoms. Vainigas personas tiSu nodomu pieradit ir
gritti. Saja panta nav paredzéts administrativa parkapuma sastavs, ja persona nav apzina-
jusies, ka nepaklaujas policijas darbiniekam, ka tas biezi notiek attieciba pret policijas dar-
biniekiem, kuri, savus dienesta pienakumus pildot, nav gérbusies formastérpa, pieméram,
kriminalpolicijas darbinieki. Tadél policijas darbiniekam, sargajot sabiedrisko kartibu un
gadajot par sabiedribas drosibu, jaievéro formastérpa nésasanas noteikumi, Zetona un
dienesta apliecibas uzradisanas kartiba un nosacijumi. Likuma “Par policiju” 22. panta
noteikts, ka policija ar savu darbibu nodrosina personu tiesibu un brivibu ievérosanu. So
tiesibu un brivibu ierobezosana ir pielaujama, tikai pamatojoties uz likumu, un likuma
noteiktaja kartiba. Ikreiz, kad policijai jaierobezo personu tiesibas un brivibas, policijas
darbinieks sniedz tam paskaidrojumu, pamatojot katru konkréto ierobezojumu. Sados
gadijumos péc personu pieprasijuma policijas darbiniekam janosauc savs uzvards, amats
un dienesta vieta, ka ari jauzrada dienesta aplieciba [5].

Par launpratigu nepaklausanos policijas iestades darbinieka likumigam rikojumam
vai prasibam, vinam pildot savas funkcijas sabiedriskas kartibas nodrosinasanai, personai
tiek uzlikts naudas sods lidz 280 eiro vai tiek piemérots administrativais arests uz laiku
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lidz 15 diennaktim [3]. Naudas sods ir naudas piedzina, ko tiesa vai cita uz to pilnvarota
institaicija vai amatpersona paredzétajos gadijumos uzliek fiziskam personam [8, 165].
Administrativo arestu nosaka un piemeéro tikai iznémuma gadijumos. Administrativo
arestu piemeéro rajona (pilsétas) tiesas tiesnesis. Administrativo arestu nevar piemérot
personai, kura nav sasniegusi 18 gadu vecumu, pirmas vai otras grupas invalidiem, grat-
niecém, ka ari personam, kuras ir vienigais bérna aizbildnis [3].

Ar lidzigu sastavu ka administrativais parkapums tiek kvalificéts ari Latvijas Admi-
nistrativo parkapumu kodeksa 149.5 panta ietvertais reguléjums [3], kura noteikts, ka
par brauksanu, ja luksofora deg aizliedzosais signals, vai par nepaklausanos satiksmes
regulétaja signalam, vai brauksanu virziena, kas ir aizliegts ar satiksmes regulétaja sig-
nalu, — uzliek naudas sodu velosipéda un mopéda vaditajam 15 eiro apméra, bet cita
transportlidzekla vaditajam — no 30 lidz 140 eiro. Turpat ari noteikts, ka par nepaklau-
$anos prasibai apturét transportlidzekli, ko izsaka persona, kura ir pilnvarota parbaudit
transportlidzekla vaditaja dokumentus, transportlidzekla vaditajam tiek izteikts bridi-
najums vai uzlikts naudas sods 15 eiro apmeéra. Par nepaklausanos atkartotai vai vairak-
kartejai prasibai apturét transportlidzekli (par bégsanu), ja prasibu izteikusi persona,
kura ir pilnvarota parbaudit transportlidzekla vaditaja dokumentus, — mopéda vaditajam
uzliek naudas sodu 170 eiro apméra, bet cita transportlidzekla vaditajam (iznemot velo-
sipéda vaditaju) pieméro administrativo arestu no 10 lidz 15 diennaktim, uzliek naudas
sodu no 1200 lidz 1400 eiro un atnem transportlidzekla vadisanas tiesibas uz cetriem
gadiem. Si panta izpratné administrativa parkapuma objekts ir sabiedriska kartiba un
sabiedribas drosiba, konkrétak — celu satiksmes drosiba.

Biezi vien nepaklau$anas seko vél kadam sabiedriskas kartibas parkapumam, par
kuru tiesibu aktos paredzéta administrativa atbildiba vai kriminalatbildibu. Ja $is dar-
bibas faktiski ir viena parkapuma elementi, tas jakvalificé péc Latvijas Administrativo
parkapumu kodeksa vai Kriminallikuma ta panta, kura paredzéta atbildiba par vainiga
izdaritajiem smagakiem parkapumiem.

Secinajumi un priekslikumi

Administrativo atbildibu par nepaklausanos policijas darbinieka likumigam riko-
jumam vai prasibam, vinam izpildot sabiedriskas kartibas sargasanas vai dienesta piena-
kumus, iespéjams piemeérot tikai taja gadijuma, ja administrativa parkapuma lieta tiek
konstatéts, ka policijas darbinieka rikojums vai prasibas konkrétaja gadijuma bijusas
objektivi likumigas.

Jebkurs policijas darbinieka rikojums, ko vins izdevis, pildot dienesta pienakumus,
atzistams par visiem saisto$u un sakotnéji jaizpilda. Vienlaikus nevar liegt pasai per-
sonai, pret kuru vérstas policijas darbinieka prasibas, kvalificéti izvértét izvirzito prasibu
tiesiskumu.

Ja persona uzskata, ka policijas darbinieka prasibas konkrétaja gadijuma nav liku-
migas, un nepaklaujas $im prasibam, vina uznemas risku par to, ka, ja vélak tiks konstatéts,
ka policijas darbinieku prasibas bija likumigas, bet pasas personas izdaritais vértéjums
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kladains, $o personu sauks pie administrativas atbildibas par nepaklausanos $im pra-
sibam. Tacu, ja tiks konstatéts, ka prasibas nebija likumigas, personu nevar saukt pie
administrativas atbildibas par nepaklausanos likumigajam prasibam, jo $ada gadijuma
nebis administrativa parkapuma sastava.

Var secinat, ka amatpersonam javelta ipasi liela uzmaniba savu darbibu atspogu-
losanai dienesta zinojumos. Dienesta zinojumos jaizklasta notikusa apstakli un patiesi
fakti. Policijas darbinieku zinojumiem un liecibam tiek pieskirta liela ticamibas pakape,
jo policijas darbinieki ir valsts amatpersonas. Nedrikst pielaut, ka tiesa sniegtajas liecibas
un dienesta zinojuma ir pretrunas.

Nemot véra seit minéto, nepieciesams izstradat dienesta zinojuma veidlapu, kura
noradits, kada informacija taja jaieklauj, lai dienesta zinojuma ieklauto informaciju varétu
izmantot ka pieradjjumu administrativa parkapuma lietvediba.

Malicious Disobedience of a Lawful Order
or Demand by a Police Officer

Abstract

The article analyses the qualification problems of administrative offenses according
to Article 175 of the Latvian Administrative Violations Code. A police officer is a public
authority, and the statutory requirements and orders that he nominates or gives in the per-
formance of his duties are mandatory for all persons. Failure to comply with a lawful order
or requirements of a police officer is punishable. When investigating an administrative
offense case, it always has to be clarified whether in a specific case the order or claim of
a police officer was lawful. A lawful order or action is an order or an action arising out
of a legal provision, that is, such an order or claim must be based on a legal provision on
its content.

Keywords: police officer, administrative offense, abuse, legitimate order or claim.
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Kopsavilkums

Latvijas Republikas Satversmes 89. panta noteikts: “Valsts atzist un aizsarga cilvéka
pamattiesibas saskana ar So Satversmi, likumiem un Latvijai saisto$iem starptautiskajiem
ligumiem.”

Kops Latvijas valsts dibinasanas dienas un lidz pat masdienam aktualitati nezaudé
personu un sabiedribas drosibas nodro$inasana, cina ar noziedzibu, ka ari visu iedzivo-
taju tiesibu un likumigo intere$u aizsardziba. So pienakumu istenosana ietilpst Valsts
policijas uzdevumos.

Raksta tiek pétiti policijas uzdevumi, to reglamentacija un istenosana pirmajos
Latvijas valsts pastavésanas gados, ka ari piedavats masdienu skatijums uz ta laika prob-
lémam un to risinagjumiem.

Atslegvardi: policijas tiesibas, Latvijas policijas vésture, policijas uzdevumi, poli-
cijas darbiba.

levads

Latvijas Republika $ogad svinés savu 100. dzim$anas dienu. Novérojumi liecina, ka,
tuvojoties Latvijas valsts dibinasanas simtgadei, sabiedriba ir palielinajusies interese gan
par valsts izveides laika notikumiem, gan par interbellum (latinu val. — starpkaru) periodu.

Tuvojas ari cita nozimiga diena — 2018. gada 5. decembri simt gadu jubileju atzimés
Valsts policija. 1918. gada 5. decembri (tiesi $i diena ir kluvusi par Valsts policijas dibi-
nasanas dienu) Tautas padome pienéma noteikumus “Pagaidu noteikumi par iekséjas
apsardzibas organizésanu” [6]. So noteikumu 14. punkta tika noteikts, ka sabiedriskas
kartibas un drosibas apsargasanai policijai javeic vairaki uzdevumi, tostarp japartrauc
un janovers$ parkapumi, jaaizstav pilsoniskas tiesibas, ka ari jauztur kartiba sabiedribas
lietosana nodotas vietas.
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Vairaki no Siem uzdevumiem saskan ar masdienu normativo reguléjumu. Likuma
“Par policiju” 3. panta noteikts, ka policijai ir $adi uzdevumi:

 garantét personu un sabiedribas drosibu;

« noveérst noziedzigus nodarjjumus un citus likumparkapumus;

« atklat noziedzigus nodarijjumus, meklét personas, kas izdarijusas noziedzigus
nodarjjumus;

o likuma paredzétaja kartiba sniegt palidzibu iestadém, privatpersonam un
personu apvienibam to tiesibu aizsardziba un ar likumu noteikto pienakumu
realizacija;

« savas kompetences ietvaros izpildit administrativos sodus un kriminalsodus [10].

Pétot policijas uzdevumus un to reglamentaciju Latvijas normativaja regulé-
juma starpkaru perioda, ka ari $i reguléjuma attistibu un lietosanas praksi, §is publika-
cijas mérkis ir piedavat masdienu skatijumu uz ta laika problémam un $o problému
risindjumiem.

Veicot pétijumu, tika lietota galvenokart vésturiski tiesiska metode: policijas tiesibu
attistiba, policijas uzdevumi un tiesiskais reguléjums tika pétits atbilstosi vésturiskai
hronologijai. Ka pamatoti noradijis profesors K. Dislers, §1 metode “palidz noskaidrot
tiesisko institatu batibu, dazreiz ari normu isto saturu, aplikojot vinu attistibas gaitu”
[21, 7). Pétijuma tika izmantota ari salidzino$a metode: salidzinati normativie akti, kas
nosaka policijas uzdevumus; analitiska metode un citas visparigas pétniecibas metodes,
tostarp tiesibu normu interpretacijas metodes.

Policijas uzdevumu istenoSana Latvijas
atbrivosanas kara (Brivibas cinu) laika

1918. gada 18. novembri tika pasludinata Latvijas valsts nodibinasana. Dienu
ieprieks, 1918. gada 17. novembri, Tautas padomes dibinasanas sédé vienbalsigi tika pie-
nemta Latvijas Tautas padomes politiska platforma [3]. Minéta dokumenta 6. nodalas
1. punkta tika noteikts, ka Latvijas tautas milicija (tautas apsardzibas spéks) Pagaidu
valdibas parraudziba organizé tautas apsardzibu. 1918. gada 5. decembri Tautas padome
pienéma citu nozimigu dokumentu “Pagaidu noteikumus par iek$éjas apsardzibas organi-
zésanu” [6]. Tiesibu zinatniece K. Bite $o dokumentu nosauca par pirmas latviskas policijas
dibinasanas tiesisko pamatu [17, 29].

Latvijas Republikas neatkariba bija pasludinata, tomér tas teritorija turpinajas kara-
darbiba. Par spiti valsts gratajai situacijai jaunizveidotaja Latvijas policija sakas organiza-
toriskais darbs. Preventiva darba pirmsakums ir policijas atpazistamiba. Jaunizveidotajai
policijai nebija pietiekamu lidzeklu, lai visus policijas darbiniekus nodrosinatu ar formas-
térpu, un sakotnéji iedzivotaji policijas kartibniekus varéja atpazit péc ipasas piedurknu
nozimes. Rikojums par policijas formas apgérbu tika pienemts 1919. gada 4. novembri [28].
Tomeér pilniba atteikties no atpazi$anas zimém un ieviest formastérpu Latvijas policija
spéja tikai péc 1926. gada 3. janija [14].
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Karadarbibas dé] Pagaidu valdibai bija japarcelas uz Liepaju. Ari “policijas organizé-
$ana” uz laiku tika partraukta, un iek$éjas apsardzibas nodalas darbinieki reizé ar Pagaidu
valdibu izbrauca uz Liepaju [33]. Tomér ne visi policijas darbinieki sekoja valdibai, dazi
esot slépusies okupétaja teritorija vai devusies uz arzemém [26]. Sajos griitajos apstaklos
darba netrika gan Liepaja palikusajiem policijas spékiem, gan policijas darbiniekiem no
citam Latvijas vietam, kuri rada patvérumu $aja pilséta.

1919. gada 11. februari Latvijas Pagaidu valdiba izdeva noteikumus “Par kara sta-
vokli” [8], kas ierobezoja cilvéku tiesibas uz sapul¢u, gajienu un piketu brivibu. Noteikumi
skara ari politiskas brivibas, jo tika ierobezota biedribu un partiju darbiba. Policijas
darbinieki piedalijas ari visas publiskajas un biedribu sapulcés, izrikojumos un prieksla-
sijumos, ka ari citos publiskajos pasakumos. Liepaja pretvalstisku agitaciju un komunis-
tisko propagandu aktivi veica Latvijas valstiskas neatkaribas pretinieki (informativais
kars nav masdienu izgudrojums). Reagéjot uz $o darbibu, ar iekslietu ministra rikojumu
1919. gada 4. marta tika aizliegta Liepajas krievu avize Aubasckoe pycckoe cr0Bo, savukart
17. marta — latviesu laikraksts Liepdjas Arodnieks [27)].

Sakara ar izsludinato karastavokli militarajam iestadém tika pieskirtas tiesibas dot
prieksrakstus vietéjas administracijas iestadém un atcelt to rikojumus, ka ari atsavinat
karaspékam nepiecieS$amos materialos resursus. Karatiesas kompetencei tika paklauti
dazi smagi kriminalnoziegumi, par kuru izdarisanu civilpersonam saskana ar noteikumu
“Par kara stavokli” 14. punktu draudéja pat navessods [8]. Starpkaru perioda izdotaja
Latvju mazaja enciklopédija ir definéta karatiesa, kas raksturota ka arkartéja militara
tiesa, kura “darbojas kara darbibas rajona un kara stavokli izsludinatos apgabalos, bet
miera laika var tikt sasaukta dazu politisku lietu iztiesasanai, iztiesajot tikai tadas lietas,
kur noziegums un apstdzéta vaina neparprotami skaidri un valsts drosiba prasa vainiga
talitéjo sodisanu”, un ta “tiesa bez iepriekséjas izmeklésanas, pie kam spriedums izpildams
24 stundu laika” [25, 1150].

1919. gada Pagaidu valdibas kontrolétaja valsts teritorija nepietika policijas dar-
binieku, lai veiksmigi cinitos ar noziedzibu. Tad ari radas ideja veidot pilsonu pasaiz-
sardzibas nodalas, kuras vélak partapa par aizsargu nodalam [5]. Aizsargu nodalu
pienakums bija palidzét policijai apkarot noziegumus, apsargat satiksmes celus, aizturét
un nogadat policijas iestadés aizdomigas personas, ka ari veicinat kartibas un drosibas
uzturésanu savu pagastu robezas. Ari masdienas iedzivotaji var izmantot ar likumu
nostiprinatas iespéjas piedalities “pasaizsardziba”, iestajoties Zemessardzé vai klastot
par policijas paligiem.

Kad 1919. gada 8. julija Riga atgriezas Pagaidu valdiba, Liepaja policijas spéki bija
jau tiktal nostabilizé&jusi savu darbibu, ka varéja aktivi iesaistities spekulacijas [31; 39] un
nelikumiga alkohola aprites apkaro$ana [38]. Sis jautajums bija aktuals ari turpmakajos
gados. Pieméram, 1922. gada par “slepena degvina izgatavo$anu un tirgosanos ar to” tika
piemeéroti 1869 administrativie sodi [45].

1920. gada 13. janvari savu darbu Latvijas teritorija izbeidza Latvijas stradnieku,
bezzemnieku un strélnieku padomju valdiba, un no si briza visa Latvijas valsti vara pilnigi
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pargaja Tautas padomes un tas veidotas Pagaidu valdibas rokas. Tomér lidz mierigai
dzivei bija vél talu.

1920. gada sakuma karadarbiba Latvijas teritorija vél nebija beigusies, tomér “poli-
cijai bija javeic miera laika uzdevumi, pieméram, jaizsniedz atlaujas parvietoties pa Rigu
nakts laika, atlaujas iebrauksanai piefrontes josla, atlaujas izbrauksanai uz arzemeém. [..]
bija janodarbojas ari ar tadiem jautdjumiem, kas policijai it ka nav raksturigi — programmu,
afi$u, reklamu cenzésanu. Iekartojot jaunas valsts dzivi uz tiesiskiem pamatiem, policijai
nacas bt par iestadi, kura uzrauga, lai visi noteikumi batu kartigi izpilditi un lai valsts
un sabiedribas intereses neciestu no atsevisku individu prettiesiskam darbibam” [17, 31].

Noziedzibas limenis gan toreiz, gan turpmakajos gados bija milzigs. 1920. gada tika
registréti 12 008 noziegumi (t. sk. 238 slepkavibas un 627 laupisanas), 1921. gada — 13 265
(t. sk. 189 slepkavibas un 452 laupisanas), 1922. gada — 9563 (t. sk. 174 slepkavibas un
248 laupisanas) un 1923. gada — 7959 noziegumi (t. sk. 103 slepkavibas un 148 laupisanas)
[34]. Parskata par Rigas prefekturas darbibas pirmajiem desmit gadiem, atsaucoties uz
statistikas datiem, tika secinats, ka “Latvijas dibinasanas gados nepagaja gandriz neviena
diena, kad nenotika vairakas laupisanas un slepkavibas” [35]. Aprakstot to laiku, K. Vilde
norada: “Laupitaju bandas galvena karta darbojas Latgalé péc lielinieku izdzisanas. Arl
Ventspils, Jelgavas, Rigas un Talsu aprinki policija, ar karaspéka un aizsargu palidzibu,
likvidéja laupitaju bandas.” [43, 137] Cina ar noziedzibu, lidzigi ka karadarbiba, upuri bija
abam pusém. Pirmos tris Latvijas valsts pastavésanas gados (1919-1921), pildot dienesta
pienakumus, krita 23 policijas darbinieki. Tomér, pateicoties efektivai policijas darbibai,
noziedzibas limenis valsti turpmakajos gados samazinajas.

Policijas uzdevumu istenosana
tiesiskas valsts veidosanas laika

1920. gada 17. un 18. aprili visa Latvijas teritorija, iznemot tos apvidus, kas bija
okupéti, notika Satversmes sapulces vélésanas. Latvijas tauta ievéléja savu pirmo parla-
mentu — Satversmes sapulci. Latvijas pamatlikuma — Latvijas Republikas Satversmes —
izstradasanai bija nepiecieSams ilgaks laiks, tapéc jaunievéléta Satversmes sapulce
pienéma divus likumus, “kuri kopa sastada Latvijas otro pagaidu satversmi” [21, 72]. Profe-
sora K. Dislera ieskata, pirma Latvijas pagaidu satversme bija Latvijas Tautas padomes
politiska platforma [3]. Pirmais no pienemtajiem normativajiem aktiem bija “Deklaracija
par Latvijas valsti”, un tas sastavéja tikai no diviem pantiem. Pirmaja panta tika noteikts,
ka “Latvija ir patstaviga un neatkariga republika ar demokratisku valsts iekartu”, savukart
otraja panta tika deklaréts, ka “Latvijas valsts suveréna vara pieder Latvijas tautai” [1].
Otraja tiesibu akta — “Latvijas valsts iekartas pagaidu noteikumos” — Satversmes sapulce
tika pasludinata par Latvijas valsts suverénas varas neséju, un par tas uzdevumu tika
noteikts “izstradat un izdot valsts pamata un agraras reformas likumus” [4], paredzot, ka
sava uzdevuma veiksanas perioda Satversmes sapulce darbojas ka parlamentara likum-
devéja iestade.
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Satversmes sapulces galvenais uzdevums bija Latvijas Republikas Satversmes izstra-
dasana un pienemsana. Tika ieceréts Latvijas Republikas Satversmi veidot divas dalas,
pirmaja dala ietverot noteikumus, kas regulé valsts iekartu, bet otraja dala nosakot pil-
sonu tiesibas un pienakumus [21, 177-180]. Latvijas Republikas Satversmes pirma dala
tika pienemta 1922. gada 15. februari [2], bet otra dala tika noraidita politisko partiju
nesaskanu dél. Latgales regionalo partiju parstavjus neapmierinaja tas, ka netika minéta
Latgales autonomija, un socialdemokratus neapmierinaja, ka netika pielautas tiesibas uz
streiku ka politiskas cinas lidzekli [18].

1922. gada 7. novembri plkst. 12.00 diena vienlaikus ar Latvijas Republikas Satver-
smes staganos spéka uz pirmo sédi sanaca jaunievéléta Saeima. Saja diena Janis Cakste,
kurs péc septinam dienam kluva par pirmo Latvijas Republikas prezidentu, sviniga runa
teica, ka Latvijas Republikas Satversme “biis tas pamats, uz kura varés darboties iestades
un valdibas personas labaki un pilnigaki, neka tas lidz $im bija iespéjams. Més cerésim visi
un busim parlieciba, ka $ijauna Satversme mums lidzés galigi nodibinat Latvija likumibu
un taisnibu un lidz ar to tautas labklajibu un kartibu” [20, 81-82].

Nemot véra, ka Latvijas Republikas Satversmes otra dala netika pienemta, sva-
rigi bija cilvéktiesibas nostiprinat citos likumos. 1923. gada 18. jalija pienemtaja likuma
“Par biedribam, savienibam un politiskam organizacijam” Latvijas iedzivotajiem tika
nodrosinatas tiesibas brivi apvienoties biedribas, politiskajas organizacijas un religiskajas
apvienibas [7]. Tomér likumam bija ar1 negativa puse, jo biedrosanas brivibu aktivi izman-
toja ari demokratiskas Latvijas pretinieki — komunistiskas un kreisas ekstrémistiskas
organizacijas. Pieméram, 1932. gada 19. janvari Rigas apgabaltiesa tika registréta Latviesu
tautas apvieniba “Ugunskrusts” [30, 7]. Si latviesu nacionalistiska organizacija pauda
krasi antisemitiskus uzskatus, ka ari uzstajas pret Latvija saskana ar Latvijas Republikas
Satversmi pastavo$o parlamentaro demokratiju.

Ar “Ugunskrusta” darbibu bija ciesi saistita Sporta un moraliski fiziskas audzi-
nasanas biedriba “Tévijas sargs”. Abas organizacijas valdosa militara kartiba Iekslietu
ministrijai deva pamatu konstatét, ka So organizaciju darbiba ir pretruna ar to statii-
tiem. 1933. gada 12. aprili Rigas apgabaltiesa pienéma lémumu par Latviesu tautas apvie-
nibas “Ugunskrusts” slégsanu. Tomér “Ugunskrusts” turpinaja savu darbibu ar jaunu
nosaukumu — 1933. gada 12. maija Rigas apgabaltiesa ka politisku organizaciju regis-
tréja Latviesu tautas apvienibu “Pérkonkrusts”. Si organizacija gandriz pilniba parnéma
“Ugunskrusta” organizatorisko strukttiru, biedrus un ideologiju. 1933. gada 15. decembri
Saeima pienéma lémumu par Latvie$u tautas apvienibas “Pérkonkrusts” ka Latvijas
demokratiskai republikai naidigas organizacijas slégsanu. Tika apcietinati 35 organiza-
cijas vadibas parstavji un izdaritas kratisanas 300 pérkonkrustiesu dzivoklos. Par spiti
aizliegumam “Pérkonkrusts” turpinaja savu darbibu, apvienojoties organizacijas ar citu
nosaukumu, no sakuma ka “Jauna Latvija”, bet péc tas slégsanas ka Kultaras un sporta
veicinasanas biedriba “Dzimtene”.

Lidziga situacija bija ar valsti aizliegto Komunistisko partiju. Tas aktivisti iefiltréjas
citas organizacijas un arodbiedribas un, ja tas tika slégtas, atjaunoja savu darbibu ar citu
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nosaukumu. Parskata par Iekslietu ministrijas darbibu pirmajos piecos valsts pastavésanas
gados teikts, ka 1922. gada “komunisti savu ideju realizésanai kéras pie seviski rafinétiem
panémieniem, un cina ar viniem kluva vél grataka ka iepriekséjos gados. Lai sléptos zem
legalitates maskas, komunistu vadosie organi diktéja saviem biedriem iestaties legalas
organizacijas: partijas un arodbiedribas, ka ari rapéties tikt ievélétam pasvaldibu iestadés
un iestaties dienesta valdibas iestadés. Seviski parocigas komunistiem vinu ideju popu-
larizésanai bija arodbiedribas, un tadél komunisti ar visiem spékiem ierikoja Rigas arod-
biedribu centralbiroju, lai no ta runatu uz stradnieku masam un uzmestos par Latvijas
stradnieku faktiskiem vadoniem” [33].

1923. gada 18. julija tika pienemts likums “Par sapulcém”, kas noteica tiesibas
sapulcéties “mierigi un neapbrunoti”, ka ari sapulcés — varda un valodas brivibu [11].
Nepieciesamiba péc jauna likuma, kas reglamentétu pasikuma gaitu, paradijas péc
1923. gada 1. maija notikumiem Rig3, kad pasakumu laika notika sadursmes starp social-
demokratiem un nacionalistiem, ka ari ar policijas darbiniekiem (divi policijas darbi-
nieki guva traumas). Esplanadé “no socialdemokratu tribines puses atskanéja atseviski
revolvera $avieni” [36]. Sadursmés kopuma bija cietusas 16 personas, no tam divas ar
$autam briicém tika ievietotas slimnicas. So notikumu izmeklésanai tika iecelta komisija
Ministru prezidenta J. Pauluka vadiba, kura piedalijas ari iekslietu, arlietu, tieslietu un
aizsardzibas ministrs [37]. Pulcésanas briviba valsti tika plasi izmantota. Statistikas dati
liecina, ka 1923. gada Rigas pilsétas teritorija vien policijas klatbitne tika nodrosinata
1104 pasakumos [41].

1929. gada 17. oktobri Ministru kabinets pienéma Policijas iekartas noteikumus [13].
Saskana ar noteikumiem policijas uzdevums bija “rapéties par noziedzibu novérsanu,
partrauksanu un vispar apkarosanu, gadat par sabiedribas drosibas, kartibas, tikumibas
un miera uzturésanu, palidzét posta un nelaimes gadijumos, ka ari parzinat sanitaro
uzraudzibu un izpildit citus ar attiecigajiem likumiem un noteikumiem uzliktus piena-
kumus”. Policija tika iedalita Kartibas policija, Kriminala policija un Politiska policija.
Tika atrunats, ka Dzelzcela policija ietilpst Kartibas policijas sastava.

Saskana ar noteikumu 10. punktu Kartibas policijas uzdevums bija apkarot nozie-
dzibu, gadat par sabiedriskas drosibas un kartibas uzturésanu un izpildit citus ar attie-
cigiem likumiem, rikojumiem un saistosiem noteikumiem uzliktus pienakumus. Tika
noteikts, ka policijai “jaapcietina bez seviskas pavéles: acim redzami piedzérusie, gara
slimie un citi, kuru atrasanas briviba saistita ar briesmam viniem pasiem vai citiem pil-
soniem” [13].

Policijas darbu ar iedzivotajiem labi ilustré Rigas prefektiiras darbibas rezultati.
Tolaik apkopotie statistiskie dati liecina:

“1919. gada Rigas policija ir sanémusi un dazadas lietas izpildijusi 55 000 ienaku$os

rakstus. Turpretim 1928. gada ienakus$o rakstu kopskaits ir pieaudzis 10-kartigi un

sniedzas pie 507 043. Bet visos 10 pastavésanas gados Rigas pils. policija ir izpildijusi

pari par 4,5 miljona ienakusos rakstus [..]. Taja pat laika Rigas policija ir sarakstijusi

164 474 protokolus, no kuriem 38 564 ir par obligatorisko noteikumu neievérosanu,
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24 085 par piedzer$anos un trok$nosanu, 12 962 par miera un kartibas traucésanu,
14 641 par nelaimes gadijumiem utt. Jaatzimeé, ka policijas sarakstamo protokolu skaits
aizvien pieaug, jo 1919. gada bija sarakstiti tikai 6262 protokoli, 1925. gada — 19 142, bet
1928. gada jau — 25 484 protokoli” [35].

Policijas iekartas noteikumu 24. punkta noteikts, ka Kriminalajai policijas uzde-
vums ir atklat un apkarot kriminalnoziegumus [13]. Raksta “Par iedzivotaju drosibu valsti
1928. gada”, kas 1930. gada 28. janvari tika publicéts lekslietu Ministrijas Véstnesi, noradits,
ka “Kriminalpolicijas darbiba paliek arvien sekmigaka” un “slepkavibu skaits 1928. gada
samazinajies par 12,7 %” (1928. gada bija 196, savukart 1929. gada — 170 slepkavibas) [32].
Talak raksta ir uzsvérts, ka 40 % no visam izdaritam slepkavibam notikusas Latgalé un
ka 70 gadijumos slepkava bijis alkohola reibuma stavokli. Taja pasa laika par 12 % bija
pieaudzis izdarito laupisanu skaits (1928. gada — 126, savukart 1929. gada — 140 laupi-
$anas). Galvaspilséta ar 41 laupisanu bija ierindojusies pirmaja vieta péc laupisanu skaita.
Zadzibu skaits attiecigaja perioda palika gandriz nemainigs (1928. gada — 12 581, savukart
1929. gada — 13 059 zadzibas). “Kriminalpolicijas darbibu raksturo atklato noziegumu
skaits. Slepkavibas atklatas: 1929. gada — 84,1 %, 1928. gada — 81,6 %, 1927. gada — 80,7 %.
Laupisanas atklatas: 1929. gada — 79,2 %, 1928. gada — 73 %, 1927. gada — 67,1 %. Zadzibas
atklatas: 1929. gada — 72 %, 1928. gada — 68,1 %, 1927. gada — 71,5 %" [32]. Pirmajos desmit
valsts pastavésanas gados Rigas prefekttras “aresta telpas, bez iecirknos aizturétiem, lidz
1929. gadam ievietotas 17 081 persona (to starpa ari kriminalpolicijas aizturétie noziedz-
nieki)”. Savukart K. Vilde publikacija par policijas veikumu tas darbu noziegumu atklasana
raksturo pozitivi, rakstot, ka “noziegumu atklasana norit sekmigi, jo neatklats paliek visai
neievérojams svarigako noziegumu skaits” [43, 137].

Politiskas policijas uzdevums saskana ar Policijas iekartas noteikumu 32. punktu
bija “atklat un apkarot noziedzibas, kas vérsas pret valsts demokratisko iekartu un drosibu”
[13]. Raksta “Par iedzivotaju drosibu valstl 1928. gada” uzsvérts, ka Politiskas policijas
darbs $aja joma “bijis loti sekmigs pretvalstiskas — lielinieciskas — kustibas apkaro$ana.
Péc kreiso arodbiedribu slégsanas 1928. gada si kustiba saka iet uz leju, jo zuda iespéja
izplatit komunisma idejas legala cela stradnieku masas. Visas piles atjaunot $adu darbibu,
pateicoties politiskas policijas energiskai darbibai, ir bijusas veltas. Tapat daudzo nelegalo
komunistisko organizaciju atklasana un svarigu Kominterna agentu apcietinasana atsta-
jusi lielu iespaidu nelegala kustiba, to gandriz iznicinot” [32].

Ka jau tika minéts, policija tolaik bija iesaistita ari tai neraksturigu uzdevumu
istenos$ana. Lidz 1929. gadam Rigas policija bija izsniegusi vairak neka 600 000 Latvijas
pasu, jo daudzi bija nozaudéjusi savus personu apliecino$us dokumentus:

“[..] nozaudéto pasu un citu dokumentu skaits vien no 1920. lidz 1928. gadam sniedzas
pie 34 834, t. i, Riga ik dienas, caurméra nemot, ir pazaudétas pa 11 pases vai citu
dokumentu.” [35]

Taja pasa laika tika izsniegtas uzturésanas, izbrauksanas un citas atlaujas arzem-
niekiem: “Latvijas pavalstnieciba uznemti 8166 arvalstnieki un izraiditi ka nevélami

23—
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un Latvijai kaitigi — 3813 arvalstnieki.” [35] Vienai no Rigas prefektiras struktarvie-
nibam — Adresu birojam — bija uzticéta iedzivotaju dzivesvietas registracija. Statistiskie
dati liecina, ka Adresu birojs “pastavésanas laika ir registréjis 786 111 Riga iebraukusas
personas, bez kuram vél registrétas: 435 918 personas, ka dzivoklus mainijusas, 285 679,
ka dokumentus (pases) mainijusas, 270 860, ka iebraukusas viesnicas, 36 693, ka iebrau-
kusi emigranti, un 16 360 personas, ka uznemtas slimnicas. Tatad Adresu biroja lidz
1929. gada 1. janvarim bija pierakstita pavisam 1 831 621 persona, bet taja pat laika bija
izrakstitas 1 240 027 personas, no kuram 400 971, ka aizbraukusas no Rigas, 266 118, ka
aizbraukusas no viesnicam, 268 576, ka dzivoklus mainijusas” [35]. Papildus minétajam
Rigas policijas darbibas efektivitati un funkciju dazadibu apliecina $adi dati:

“No 1919. lidz 1929. gadam visos Rigas prefektiiras iecirknos: ienakusi 3 371 124 raksti

un 95 910 telefonogrammas, pierakstiti 136 874 un izrakstiti 98 835 arzemnieki, notu-

rétas 11 174 sapulces, 38 021 izrikojums, izdotas 30 557 apliecibas, sarakstiti 164 474 pro-
tokoli un iekaséti Ls 10 258 670 dazadu nesamaksatu nodok]u un sodu.” [35]

Minétie uzdevumi tika istenoti papildus policijas uzdevumiem, kas tradicionali ir
policijas kompetencé. Policijas darbibas efektivitate nemazinajas ari turpmakajos gados.

Policijas uzdevumu istenosana autoritara
valsts rezima priekSvakara

1933. gada 24. aprili Latvijas Republikas Saeima pienéma Sodu likumu [16]. Tieslietu
ministrija tika izveidota komisija, kura darbojas 35 “prieksstavji no visiem ieinteresétajiem
resoriem” [42]. Astonu gadu laika komisijas darbibas rezultata tika izstradats Latvijas Sodu
likuma projekts, kam “Saeimas juridiska apakskomisija parstradaja projekta visparéjo
dalu” [22, 196]. Tiesibu zinatnieks A. Niedre pamatoti norada, ka “ar 1933. gada Sodu
likumu tika saskanoti principialie jautajumi, kas attiecas uz Kriminallikuma saturu, —
gan par vainas formam, lidzdalibas jautajumiem, fiziskas personas atbildibu juridiskas
personas lietas, naudas sodu piemérosanu un aizstasanu, gan ari par noziedzigiem noda-
rijumiem pret personu, pret ipasumu, valsts instittciju dienesta utt. Kriminallikuma pro-
jekta normas péc to bitibas salidzinatas ar Vacijas, Zviedrijas, Danijas Kriminalkodeksa
atbilstosam normam” [29]. Japiebilst, ka tolaik valodas joma valdija loti demokratiski
noteikumi. Saeimas kartibas rullis lava deputatiem uzstaties ar runam vacu un krievu
valoda [15]. Spilgtakais $adas politikas piemeérs ir Sodu likums, kura likumprojekts tika
izstradats krievu valoda. Minétais “fakts spilgti raksturo grato pareju uz latviesu valodu
Latvijas Republikas jurisprudencé, jo bija javeic ievérojams darbs tiesibu terminologijas
izstradasana latviesu valoda” [24, 264]. Papildus jaatzimé, ka Sodu likuma nebija paredzéts
naves sods, kas tolaik bija Joti progresivs solis, jo daudzas civilizétas valstis $ads sods
pastavéja un turpina pastavét joprojam.

Lai nostiprinatu tiesisko kartibu valsti, Ministru kabinets 1933. gada 27. aprili
apstiprinaja noteikumus “Policijas iekarta”. Noteikumu 1. punkta tika reglamentéti
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uzdevumi policijai. Tai tika uzdots “rapéties par noziedzigu nodarijumu novérsanu,
partrauk$anu un vajasanu, gadat par sabiedriskas drosibas, kartibas, miera un tikumibas
uzturésanu, palidzét posta un nelaimes gadijumos, ka ari izpildit citus ar attiecigiem
likumiem, noteikumiem un instrukcijam uzliktus pienakumus” [12].

Lidzigi ka 1929. gada 17. oktobra Policijas iekartas noteikumi [13], ari jaunie notei-
kumi pieskira Kartibas policijai, Kriminalai policijai un Politiskai policijai dazadu kompe-
tenci. Jaatzimé, ka minéto struktirvienibu kompetence un noteiktie uzdevumi sakrit ar
musdienu normativaja reguléjuma noteikto [10]. Noteikumu 9. punkta tika noteikts, ka

“Kartibas policijas uzdevums ir apkarot parkapumus, noziegumus un smagus nozie-
gumus, gadat par sabiedriskas drosibas, kartibas, miera un tikumibas uzturé$anu un
izpildit citus ar attiecigiem likumiem, noteikumiem un instrukcijam uzliktus piena-
kumus. Vinai jaapcietina bez seviskas pavéles acimredzami piedzérusies, gara slimi un
citi, kuru atrasanas briviba saistita ar briesmam viniem pasiem vai citiem pilsoniem.” [13]

Ministru kabineta 1933. gada 27. aprila noteikumu “Policijas iekarta” 21. punkta
noteikts, ka Kriminalajai policijai ir uzdevums “apkarot un atklat smagus noziegumus, ka
ari noziedzigus nodarijumus, kuri prasa ilgstosu novértésanu” [13]. Savukart noteikumu
27. punkta minéts, ka “Politiskas policijas uzdevums ir atklat un apkarot noziedzigus
nodarijumus, kas vérsas pret valsts iekartu un drosibu” [13].

Policijas uzdevumu isteno$anas kvalitati, neapsaubami, ietekmé policijas darbi-
nieku izglitibas limenis. Diemzél jakonstaté, ka starpkaru perioda Latvija policijas dar-
binieku izglitibas limenis bija zems. Statistiskie dati liecina, ka 1930. gada no 2393 policijas
darbiniekiem pabeigta augstaka izglitiba bijusi tikai ¢etriem, 1931. gada — seSiem no 2403,
1932. gada — septiniem no 2432, 1933. gada — seSiem no 2397, 1934. gada — septiniem no
2409, 1935. gada — sesiem no 2452, 1936. gada — 10 no 2589, 1937. gada — 10 no 2614 dar-
biniekiem [44, 107)].

Neapmierinosa situacija bijusi ari ar policijas darbinieku arodizglitibu.

“1936. gada no 2412 stradajosajiem prefektiiru, aprinku policijas un Dzelzcelu policijas

iecirknu priek$niekiem un zemakiem aréja dienesta darbiniekiem pilnu policijas skolas

kursu bija beigusi 1328 (55 %) cilvéki: (1) iecirknu prieksnieki — 5 no 76, (2) lauku poli-

cijas iecirknu Kriminalpolicijas uzraugi — 24 no 54, (3) rajonu uzraugi — 109 no 223,

(4) vecakie policijas kartibnieki — 489 no 806, (5) jaunakie kartibnieki — 701 no 1227
[44, 107].

Sie dati liecina, ka tikai 7% no visiem policijas iecirknu priek$niekiem bijusi
arodizglitiba.

Vértéjot situaciju valsti kopuma, jaatzimeé, ka starpkaru perioda “nedaudz vairak
par 10 gadiem ilgusi demokratija nespéja nodrosinat valsts tautsaimniecibas uzplaukumu,
ta vieta zéla korupcija, finansu un politiski skandali” [23, 49]. Ari Latvijas politiskie spéki
tolaik bija loti sadrumstaloti, kas negativi ietekméja valsts stabilitati. Starpkaru perioda
Latvijas politiki nevaréja izveidot stabilu valdibu, par ko liecina fakts, ka 14 gadu laika
bija 13 dazadas valdibas [40, 386—-396].

25—
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1934. gada nakti no 15. uz 16. maiju Ministru prezidenta Kar]a Ulmana vadiba
Latvijas Republika notika apvérsums. Parlamentara republika beidza pastavét, un to,
rupji parkapjot Latvijas Republikas Satversmi, nomainija autoritars valsts rezims. Armijas
dalas, policija un aizsargi, rikodamies kopigi, neuzkrito$i ienéma visus stratégiski svari-
gos objektus: Saeimas namu, valdibas iestades, tiltus, pastu, telegrafu un citus objektus.
Apvérsums notika klusi un mierigi, bez asinaina terora. Apvérsumu veicinaja vairaki
apstakli: nopietna politiska krize; daudzo politisko partiju saskelta Saeima; plass korup-
cijas raditajs parlamentaraja Latvija; tas, ka apvérsumu vadija Ministru prezidents, tatad
augstakas izpildvaras parstavis; to atbalstija policijas, armijas un aizsargu organizaciju
vairakums; tautas neiejauksanas.

Péc apvérsuma tika apturéta visu politisko partiju darbiba, un “partiju likvidésanu
liela dala sabiedribas pat apsveica” [24, 264—267], tika padzita Saeima un vélétas pasval-
dibu institacijas, apcietinati demokratijas iekartas aktivakie piekritéji. Tika nodibinata
stingra cenzira — 1934. gada tika slégti 54 laikraksti un 14 zurnali [19, 206]. Tika aizliegtas
politiskas sapulces un demonstracijas. Visa Latvija uz seSiem ménesiem tika izsludinats
karastavoklis, kas péc tam vairakkart tika pagarinats.

Autoritarais rezims Latvija pastavéja diezgan neilgi — no 1934. gada 15. maija lidz
1940. gada 20. janijam. Kaut ari K. Ulmana autoritara rezima pilsonisko un politisko
tiesibu ierobezojumi negativi ietekméja valsts iedzivotajus, tomér sis darbibas nemaz
nevar salidzinat ar tiem tiesibu parkapumiem, kurus veica totalitarie rezimi, kas sekoja
turpmakajos gados.

Secinajumi

Latvijas Republika tika dibinata ka apvienota, patstaviga, neatkariga un uz demo-
kratiskiem pamatiem balstita republika. Lidzigi ka visas valsts darbiba, ari Latvijas policija
tika radita un turpmak attistijas, pamatojoties uz tiesibu aktos nostiprinatam normam.

Pozitivi var vértét policijas darba isteno$anu Latvija starpkaru perioda, par ko
liecina samazinata kadru mainiba, profesionala darbiba, augsts atklato noziegumu skaits,
sabiedribas uzticiba policijai un policistu vélme stradat valsts laba [17, 33].

Atjaunojot Latvijas valstisko statusu 1990. gada 4. maija ar deklaraciju “Par Latvijas
Republikas neatkaribas atjauno$anu” [9], tika veikta ari visas tiesibu sistémas reforma un tas
harmonizacija un attistiba, kura balstas uz cilvéktiesibu normu ievérosanu. Latvija kluva
par neatkarigu demokratisko republiku, bet demokratiskas valsts funkcionésanas neat-
nemama sastavdala ir cilvéktiesibu ievérosana un visu iedzivotaju labklajiba un drosiba.

Parskata par Rigas prefektiiras darbibas pirmajiem desmit gadiem pilnigi pamatoti
tika atziméts, ka miers, kartiba un drosiba, par ko gada Valsts policija, péc valsts dibi-
nasanas Latvijas iedzivotajiem bija loti nepieciesama [35]. Laikiem mainoties, $is tris
galvenas lietas — miers, kartiba un drosiba — joprojam ir policijas darbibas objekti un
joprojam ir svarigas un nepieciesamas katram valsts iedzivotajam ka Latvija, ta ari citur
pasaulé. Masdienu policijai jaturpina pirmskara tradicijas, istenojot savus uzdevumus
visas sabiedribas interesés.
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Tasks of the Police and Implementation
in the First Years of Existence of
the Republic of Latvia

Abstract

Section 89 of the Constitution of the Republic of Latvia states: “The State shall
recognise and protect fundamental human rights in accordance with this Constitution,
laws and international agreements binding upon Latvia.”

The goal of the article is to explore tasks of the police and their implementation
in the first years of the existence of the Republic of Latvia, to offer the definitions of the
concepts, make conclusions and proposals for further development of the Police law.

During the study, it was found out that a number of researches developed in the first
years of existence of the Republic of Latvia have not lost their topicality even today. Based
on the findings obtained in the course of these works and using the modern terminology,
in the article there are given definitions of some concepts in the field of Police law.

Keywords: police law, history of Latvia police, tasks of the police, police activity,
policing.
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Abstract

This article analyses admissibility of hearsay testimony as evidence under the crim-
inal procedure laws of Ukraine. It particularly focuses on statutory safeguards for hearsay
testimony used as evidence, and guarantees of human rights and freedoms at the time
of the use of any such evidence. The article leads to the conclusion that under applicable
criminal procedure laws of Ukraine, the hearsay testimony practices represent one of
the reasons for finding factual evidence not admissible for purposes of proof that may be
“suppressed” by consenting parties to criminal procedures in the context of their use
as evidence per se. Within the article, comparative legal studies of the hearsay testimony
practices have also been conducted.

Keywords: admissibility of evidence, evidence, finding the evidence inadmissible,
hearsay testimony, human rights, proof.

Introduction

Article 97 of the effective Criminal Procedure Code of Ukraine (hereinafter —
“the CPC of Ukraine”) is the first legal instrument to collate in a single article of the
national criminal law a body of rules regulating the admissibility of hearsay testimony as
evidence in the course of criminal proceedings and comprising the code of the hearsay
testimony.

Pursuant to Part 1 Article 97 of the CPC of Ukraine, hearsay testimony means any
statement made in oral, written or any other form, about any specific fact that is based
on explanation provided by an individual.
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Under the general rule, such evidence is admissible as proof (providing, however,
that it is consistent with applicable laws), and Part 6 Article 97 of the CPC of Ukraine
outlines the cases when hearsay testimony cannot be treated as evidence, i.e. regarded
as inadmissible. In addition, hearsay testimony is inadmissible if it is inconsistent with
a number of statutory requirements.

Hearsay testimony, within the meaning of Part 1 Article 97 of the CPC of Ukraine,
implies a statement made by any one individual and retold by a witness, and submitted
by a party to the trial (or used by the court) as a proof of what the individual in question
is purported to have said [7, 255].

Singularity of the abovementioned concept is based on the assumption that the use
of hearsay testimony constitutes an exception from the common rule. This article specif-
ically refers to provisions set forth in Part 4 and Part 5 Article 95 of the CPC of Ukraine,
under which the court may base its conclusions solely on testimony it has accepted at
the time of the trial or acquired in accordance with procedures outlined in Article 225
of the same Code. The court may not base its resolutions on or refer to the testimony
given to the investigator and/or prosecutor. An individual gives testimony referring only
to the facts it has perceived personally, unless otherwise specifically provided for by the
Code contemplated herein. With this in mind, one may insist that hearsay testimony is
an exception from the principle of firsthand study of testimony, material evidence and
documents (Article 23 of the CPC of Ukraine).

As O. G. Shylo points out, the use of the latter as evidence in criminal proceedings
represents an exception from the common rule that required personal perception of
the facts by the individual who gives testimony, as there may be misrepresentation of
the obtained information, uncertainty regarding the accuracy of any such information,
and the risk of impact of a judgmental factor that compromises the strength of evidence
thus provided.

The article aims to get an insight into the essence of hearsay testimony practices
in the context of the CPC of Ukraine, and specific ways in which the said testimony may
be used as evidence.

This study involved application of comparative method.

Discussion

Essentially, hearsay testimony represents derivative evidence, and, therefore,
the proof shall refer to the primary source of information pertinent to criminal pro-
ceedings, and minimise the number of individuals who interpret it. However, by way
of exception, the court may find hearsay testimony admissible regardless of whether
or not the original person may be brought to testify in the court, if any such testi-
mony represents admissible evidence under other rules regulating admissibility of
evidence.
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This is exactly why lawmakers established a number of rules that would limit
the use of any such evidence and regulate the admissibility thereof:

1) only the court may rule that such evidence if admissible;

2) only the court may find the evidence admissible if the parties agree that hearsay

testimony is evidence;

3) the court may find hearsay testimony admissible if the suspect / defendant
created or caused circumstances where the relevant individual cannot be
interrogated;

4) hearsay testimony cannot be treated as admissible evidence of the fact or cir-
cumstances in proof of which it has been made if the said testimony cannot be
backed up by any other evidence that is found admissible under the effective
CPC of Ukraine;

5) hearsay testimony can never be treated as admissible evidence, if it is made by
the investigator, prosecutor and / or field operative at the time of their involve-
ment in criminal prosecution.

The court may rule that conclusion or opinion of the individual who gives testi-
mony is admissible evidence only if any such conclusion or opinion appears to facilitate
clearer understanding of any such testimony (or part thereof) and based on expertise in
the sense of Article 101 of the CPC of Ukraine (scientific, engineering, etc.).

If the testifying individual expresses an opinion or conclusion that is based on any
such expertise and the court finds them inadmissible in accordance with procedures set
forth in Part 2 Article 89 of the CPC of Ukraine, the counterparty may interrogate the said
individual in accordance with expert interrogation procedures [10, 152].

According to O. Y. Pereverza, the exceptional nature of finding the hearsay testi-
mony is defined by the internal conviction of the court [8, 229]. Therefore, it is important
for literature to provide a tentative list of cases:

1) whenever significance of any such evidence gives the court additional and
the only chance to establish the substantial grounds for criminal proceedings,
as well as whenever one is unable to prove the sufficient grounds for any such
proceedings without any such evidence;

2) the use of any such evidence is justified in the absence or ambiguity of firsthand
evidence;

3) the firsthand evidence is lost or cannot be obtained;

4) the hearsay testimony facilitates the search for other evidence that should be
factored in while checking the facts that are important for criminal proceedings;

5) details derived from hearsay testimony may serve as a tool for verification of
other evidence supplied in the course of criminal proceedings;

6) the hearsay testimony may be used in lieu of firsthand evidence [6, 291-292].

According to D. V. Davydova, the exceptional nature of finding the hearsay tes-
timony is defined exclusively by inability to obtain firsthand information that is vital
for criminal proceedings. The author points out that firsthand information may come
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not only from individuals but from documents as well. The research worker further
maintains that 266 officers of investigation departments (91 % of the polled individuals)
seconded this opinion. With this in mind, the author suggests that hearsay testimony
should mean the information provided by a witness in oral, written or any other form
about the circumstances that are vital for criminal procedure based on the data obtained
from documents or from other individuals if no such information can be obtained
firsthand [3, 4]. This point of view refers to practices employed by countries exercising
the English-American legal system where hearsay testimony had been recognised as
admissible much earlier.

As it follows from literal construction of Article 97 of the CPC of Ukraine, the law-
makers made provisions for a known source of firsthand information, i.e. the individual
who has given firsthand testimony. In other words, it is not about information coming
from an unknown source. Therefore, hearsay testimony is essentially hearsay. It is rather
words retold by another individual. According to Part 2 Article 97 of the CPC of Ukraine,
the court may find hearsay testimony admissible by way of exception regardless of whether
or not the individual who has given explanations firsthand if the said testimony com-
prises admissible evidence as defined by other documents regulating the admissibility
of evidence. However, Part 4 Article 97 of the CPC of Ukraine allows the court to accept
hearsay testimony as admissible evidence if the parties agree and accept the said testi-
mony as evidence.

Scientists reasonably argue that CPC of Ukraine does not oblige the courts to accept
hearsay testimony as admissible evidence but rather grants them authority which can
be exercised even if and when the parties agree to make hearsay testimony admissible.
Considering the criteria set forth in Part 5 Article 97 of the CPC of Ukraine, particularly
the right of the court to accept hearsay testimony as evidence if the suspect / defendant
created or caused the circumstances where the relevant individual cannot be interrogated,
the court may find any such testimony inadmissible even when the parties do not object
against admissibility thereof [7, 255].

According to the construction of Part 4 Article 97 of the CPC of Ukraine, admis-
sibility of hearsay testimony as evidence is strictly contingent on the consent of the parties
to the trial, which implies a consensual procedure envisaged by the lawmaker exactly
for the purpose of addressing this matter. In the absence of any such consent, the court
may not accept hearsay testimony as evidence. Consent of the parties shall mean their
recognition of the accuracy of presented facts which, therefore, may be used as evidence.
For example, Appellate Court of Odessa Region in its ruling dated 11.06.2015 (Case
No. 520/14721/13-k) had the hearsay testimony removed from the reasoning of the court
of the first instance on the grounds that the parties never agreed on the hearsay testi-
mony, which, therefore, cannot be admissible. Appellate Court of Vinnytsya Region in
its ruling dated 24.09.2015 (Case No. 127/11102/14-k) points out that it finds the appeal
filed by the legal counsel reasonable to the extent applicable to the ruling of the court of
the first instance regarding the guilt of the defendant based on unreasonable reference to
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the testimony of a witness — mother of the victim who, in fact, never witnessed the events
but, nonetheless, testified in the court of the first instance, and her testimony was based
on the story provided by her daughter-in-law and a third party. Pursuant to Part 4 Article
97 of the CPC of Ukraine, the court may accept hearsay testimony as evidence if the par-
ties to the trial agree to accept the same testimony as evidence. As one can see from
the trial files, the council for defense never gave its consent. Under these circumstances,
the appellate court cannot take testimony of the witness into consideration, and, there-
fore, references to the said testimony should be removed from the ruling as proof of
the defendant’s guilt in causing the alleged crime.

As a tool designed to promote competitiveness of judicial proceedings, consensual
proof is reasonably seen in criminal proceeding practices as a means that to certain extent
balances out the rights of the defense and the prosecution and, therefore, can be treated
as actually a kind of leverage to the benefit of the defense.

The study of hearsay testimony practices brings out yet another issue that needs
to be considered in detail. Article 97 of the CPC of Ukraine does not specifically regu-
late admissibility of hearsay testimony. However, it does outline a number of conditions
when any such testimony may be admissible as evidence, which means failure to comply
with any one of such conditions will terminate evidential value of hearsay testimony.
Construction of the hearsay testimony practices implies that one needs to keep in mind
that this kind of testimony essentially qualifies as “extrajudicial testimony”, and, as such,
shall be a subject to the general rule that establishes inadmissibility of any testimony
made out of court (Article 23 and Part 4 Article 95 of the CPC of Ukraine).

In addition, general rule that makes hearsay testimony inadmissible is closely
tied to the right of the council for defense to interrogate individuals who testify against
the defendant, as envisaged by Sub-clause d Clause 6 of the CPHR and Sub-clause e
Clause 3 Article 14 of the ICCPR, and embodied in Part 3 Article 23 and Clause 5 Part
2 Article 87 of the CPC of Ukraine. In addition to acquisition of information, the wit-
ness needs to be interrogated so as to enable the interrogator to verify the accuracy
(reliability) of the acquired information, allow the parties to detect errors or lies in
the testimony and thereby weaken or destroy the strength thereof. In the event of admis-
sibility of extrajudicial testimony the party concerned will have no such opportunity.
Whenever the court ruling is based on hearsay testimony, the outcome will be the same
as with the use of extrajudicial testimony (minutes of witness interview, etc.): in either
case, the defendant has no chance of having a witness cross-examined for purposes of
establishment of reliability of evidence [7, 255]. Considering this kind of “vulnerability”
of the defendant whose rights are compromised resulting from admissibility of hearsay
testimony, foreign lawmakers proceeded by explicitly banning any such testimony;
however, listing the exceptions to this rule.

Article 76 of the Criminal Procedure Code of the Republic of Georgia makes provi-
sions for admissibility of the so-called indirect testimony, i.e. a testimony of a witness
that is based on information coming from another individual. Indirect testimony is only
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admissible if the witness who takes the stand specifically mentions the identifiable and
verifiable source of information. Indirect evidence at the time of the trial de facto com-
prises the admissible evidence, providing, however, it is backed up by evidence other
than indirect [1].

Criminal Procedure Code of the Republic of Moldova makes no provisions for
hearsay testimony. However, it makes a caveat about inadmissibility of the actual data
obtained from the source which cannot be verified during the trial, including data which
the court does not study in accordance with procedures set by applicable laws (Article 94)
[2]. Criminal Procedure Code of Latvia has no provision for admissibility of hearsay
testimony as evidence.

The U.S. criminal procedural law also points out the conflict between provisions
of the hearsay doctrine and the right of the defendant for cross-examination. As far as
criminal prosecution is concerned, there is a clear conflict between the Sixth Amendment
to the U.S. Constitution under which the accused “shall enjoy the right ... to be confronted
with the witnesses against him”, i.e. the right for cross-examination, and the hearsay
doctrine that makes numerous exceptions to the general ban on the use of any such
testimony.

Meanwhile, in Ohio vs. Roberts (1980), the Supreme Court of the U.S. points out
that, providing the hearsay is “sound”, no right for cross-examination is compromised.
Over the years thereafter, the Supreme Court reviewed its ruling in the context of hearsay
testimony time and again. Specifically, in Crawford vs. Washington (2004), the Supreme
Court acquitted the accused one, claiming the right of the latter for cross-examination
had been infringed. In doing so, the Supreme Court launched a brand new approach
toward the problem of admissibility of hearsay testimony and securing the right of the
accused for cross-examination. Precedent law of the U.S. keeps evolving in this direction
through present [11].

In common law, hearsay testimony is a doctrine of fundamental importance for
administration of justice.

Despite the fact that historically this procedural practice in common law implied
total inadmissibility of hearsay testimony, contemporary English law makes some excep-
tions allowing the extensive and rather efficient use of hearsay testimony as evidence.
Any such use is contingent exclusively on accuracy of such testimony established by
the court. The court proceeds for this purpose by applying the cross-examination pro-
cedure. It should be noted that common law defines two aspects of the hearsay doctrine:
1) there shall be no “derivative” testimony, i.e. information from unknown sources and
information that cannot be verified through cross-examination; and 2) the right of wit-
ness to waive testimony in cases envisaged by applicable laws. Most importantly, every
exception involving hearsay is optional and can be exercised only by decision of the court
where the latter shall take into account specific circumstances of each and every case
and, at its own discretion, decide on admissibility of hearsay evidence in each specific
event [12, 133].
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However, one should also keep in mind that common law makes provisions
requiring the party to a trial notify the counterparty about its intent to use hearsay tes-
timony. The said counterparty may object to the use of such evidence by filing a motion
for inadmissibility.

Hearsay testimony will be admissible in any event, if:

1) both parties and the court agree to admit it as evidence;

2) the said evidence facilitates the justice (in cases when the judge decides that

the accused will be wrongfully convicted if such evidence is not presented);

3) in the event of other court rulings based on the exercise of the same exceptions

to the hearsay rules;

4) if directly required so by applicable law.

The following provisions are expressly set forth in applicable law: a) an individual
who possesses certain information is unable to appear for the trial and take the stand as
a witness (CJA 2003 s.116); b) details are set forth in an official document. Importantly
enough, the law allows the judges to act at their own discretion while deciding on the
admissibility of hearsay testimony, if the judges feel they are acting to the benefit of
justice [4]. Examples of exceptions to the hearsay rule: testimony of an individual who died
thereafter or became immune from prosecution; certain official documents, classified
data, etc. [5]. However, we would point out that criminal procedural laws of Germany
expressly forbid admissibility of hearsay testimony as evidence [9].

Conclusions

One may reasonably conclude that the concept of admissibility of hearsay testi-
mony under the CPC of Ukraine is borrowed from the hearsay doctrine that emerged
in common law. However, the Ukrainian lawmakers eschewed prohibiting the hearsay
testimony as evidence under the general rule and listing a number of exceptions to this
rule, and, on the contrary, allowed the use of hearsay testimony subject to compliance
with statutory requirements. Yet another distinctive feature lies in Part 7 Article 97 of
the CPC of Ukraine stipulating that under no circumstance will hearsay testimony be
admissible as evidence if it is given by the investigator, prosecutor and / or field operative
or any other individual with regard to personal explanations provided to the same inves-
tigator, prosecutor and / or field operative at the time of their involvement in criminal
prosecution. However, admission of guilt by the accused through a third party, including
a police official, constitutes one of the exceptions to the hearsay rule and the court
may find it admissible evidence of the guilt of the accused one under the U.S. criminal
procedural law.
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Liecibas, atsaucoties uz citu cilveku vardiem:
izmantosSanas ipatnibas pieradisana
Ukrainas un arvalstu kriminalprocesos

Kopsavilkums

Raksta tiek analizéts, vai liecibas, atsaucoties uz citu cilvéku vardiem, ir pielaujamas

pieradisana atbilstosi Ukrainas Kriminalprocesa kodeksam. Raksta apskatitas procesualas
garantijas, kas paredzétas sadu liecibu izmanto$anas gadijumos. Tiek secinats, ka atbilstosi
Ukrainas kriminalprocesa tiesibu normam liecibas, atsaucoties uz citu cilvéku vardiem,
var tikt atzitas par nepielaujamam, iznemot gadijumus, ja kriminalprocesa iesaistitas
puses piekrit $1 pieradijuma izmanto$anai. Raksta aplikots ari salidzinoS$ais pétijjums
par “dzirdes” liecibu izmantosanas praksi.

Atslegvardi: pieradijumu pielaujamiba, pieradijumi, pieradijjumu atziSana par nepie-

laujamiem, “dzirdes” liecibas, cilvéktiesibas, pieradisana.
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Ekspertu atzinuma kriminalprocesa
novértésana

Dr. iur. Marina Sumbarova

Baltijas Starptautiska akadémija, Latvija
sumbarova.marina@inbox.lv

Kopsavilkums

Sis publikacijas mérkis ir iepazistinat ar pétijumu, kura analizéti pamatnolikumi par
to, ka procesa virzitajs izvérté eksperta atzinumu. Pétljuma galvenie uzdevumi bija sadi:
eksperta atzinuma raksturojuma satura noteiksana, teorétisko jautajumu par eksperta
atzinumu izskati$ana, dazu zinatnieku viedoklu par pétijuma tému analize, ka ari eksperta
atzinuma pieradisanas nozime, izmekléjot kriminalprocesus. Eksperta atzinumam ir tikai
vinam raksturigas izvértésanas ipatnibas, kas ietekmeé ta ticamibu, un tas ir ciesi saistitas
ar pirmstiesas un tiesas kriminalprocesa kvalitati.

Atslégvardi: kriminalprocess, Kriminalprocesa likums, eksperta atzinums, piera-
djjums, kriminalistika.

levads

Noziegumu kvalitativa izmeklésana saistita ar izmeklésanas darbibu, tostarp spe-
cialo izmeklésanas darbibu, ka ari procesualo un operativo izmeklésanas darbibu veiksanu.

Raksta pétiti noteikumi, kas regulé eksperta un specialista darbibas kriminalpro-
cesu izmeklésana, ka ari pievérsta uzmaniba kriminalistisko lidzeklu un metozu aktivai
izmantos$anai noziegumu izmeklésana, lai kriminalprocesu virziba notiktu sapratiga
termina, ipasi uzsverot ekspertu atzinuma kriminalprocesa objektivas novértésanas
nozimi.

Eksperta atzinuma loma kriminalprocesa

Pamatots un ticams eksperta atzinums ir viens no pieradijumiem kriminalpro-
cesa. Saskana ar Kriminalprocesa likuma [3] (turpmak — KPL) 127. panta pirmo dalu
kriminalprocesa pieradijumi ir jebkuras likuma paredzétaja kartiba iegaitas un noteikta
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procesualaja forma nostiprinatas zinas par faktiem, kurus kriminalprocesa iesaistitas per-
sonas savas kompetences ietvaros izmanto pieradi$anas priek$meta ietilpstoso apstaklu
esamibas vai neesamibas pamato$anai.

Kriminalprocesa likuma ir noteikts, ka par pieradijumu kriminalprocesa var but
eksperta vai revidenta atzinums par faktiem un apstakliem. So atzinumu rakstiski sniedz
konkrétaja kriminalprocesa iesaistits eksperts vai revidents (KPL 132. panta pirma dala).
Procesa virzitajs, jo ipasi izmeklétajs, eksperta atzinumu dazkart novérté nepilnigi. Nemot
to véra, biezi vien tiek noteikta atkartota ekspertize. Saskana ar KPL 197. panta pirmo
dalu atkartota ekspertize tiek noteikta, ja procesa virzitajs apsauba eksperta atzinumu péc
butibas ta nepamatotibas, batisku nepilnibu vai pielautu metodiska rakstura kladu dél,
ka ari gadijuma, ja tiek konstatéta eksperta nepietiekama kvalifikacija vai nekompetence
vai ja ir pielauti batiski parkapumi ekspertizes izdarisanas procesualaja kartiba.

Izmeklétajam var nebit zinasanu par kriminalistisko metodiku, vin$ nav spe-
cialists, un vinam nav specialo zinasanu dazadas zinatnes, tehnikas, arodu u. c. jomas.
Daudziem izmeklétajiem nepietiek profesionalas meistaribas. Ne visiem izmeklétajiem ir
izveidojies skaidrs prieksstats par kriminalistiskas ekspertizes zinatniski metodiskajiem
pamatiem un iespéjam.

Kriminalistika metodika attistas, pateicoties musdienu noziegumu izdarisanas
panémienu, ka ari to izdariSanas rezultata izveidojo$os pédu izpétei, tipisku izmeklésanas
situaciju un versiju sistému izstradei, izdarita un vainiga personibas kriminalistiskas
analizes pilnveido$anai, noziegumu atklasanas un izmeklésanas jaunakas pieredzes
apkoposanai [5].

Praksé rodas nepiecieS$amiba vérsties pie ekspertiem, lai sanemtu konsultativu
palidzibu. Kriminalistikas pamatlicéjs, Austrijas tiesu izmeklétajs Hanss Gross noradija
uz pédu un lietisko pieradijumu lomu noziegumu atklasana. Tiesi vins uzsvéra zinatniski
tehnisko lidzeklu un dabaszinatnes metozu izmanto$anas nepiecieS$amibu izpété un
noziegumu atklasana.

Saskana ar KPL 33. panta pirmo un otro dalu “ekspertizu iestades ekspertam ir
pilnvaras veikt kriminalprocesu, ja vin$ ir ieguvis tiesibas veikt noteikta veida ekspertizes
un sanémis procesa virzitaja uzdevumu. Eksperts procesa virzitdja uzdevuma izdara
ekspertizi, ja pieradi$anai nepieciesamas informacijas iegtiSanai javeic izpéte, izmantojot
specialas zinasanas, ierices un vielas; veic notikuma vai citas vietas, lika, apvidus, prieks-
metu apskati; izdara personu aplikosanu; iznem paraugus salidzino$ajai izpétei; piedalas
citu izmeklésanas darbibu veik$ana; izmanto specialas zinasanas noziedziga nodarijuma
pédu un lietu atrasanai un iznemsanai” [3].

Savukart saskana ar KPL 34. panta pirmo dalu “procesa virzitajs var pieaicinat
un ar léemumu uzdot ekspertizi veikt personai, kura nav ekspertizu iestades eksperts,
bet kuras zinasanas un praktiska pieredze ir pietiekama ekspertizes izdarisanai” [3].
Pieaicinatajam ekspertam ir KPL 33. panta tre$aja un ceturtaja dala noraditas tiesibas,
ka ari tiesibas sanemt to izdevumu atlidzibu, kas radusies sakara ar ierasanos péc procesa
virzitaja aicindjuma.
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Eksperta atzinuma vértésanas kritériji

Eksperta atzinums ir viens no pieradijumiem, tapéc to, tapat ka citus pieradijumus
kriminalprocesa, novérté no attiecinamibas, pielaujamibas un ticamibas viedokla. Par
eksperta atzinuma patiesumu un ta ticamibu galvenokart liecina procesualie raksturojumi
un jautajumi, kas savukart saistiti ar ta zinatniski metodisko raksturojumu.

Izpétot vairaku zinatnieku nostaju un izanalizéjot viedoklus, ka ari nemot véra
autores praktisko pieredzi kriminallietu izmeklésana, var uzskatit, ka procesualo ipasibu
pamatjautajumos jaieklauj ari jautajums par eksperta ieinteresétibu kriminalprocesa
iznakuma, proti, ta ir vai nav; ka ari janosaka, vai eksperts ir specialists noteiktaja krimi-
nalistiskas ekspertizes joma. Turklat nepiecieSams noskaidrot, vai, veicot ekspertizi, tika
ievérotas kriminalprocesa dalibnieku tiesibas, kas noraditas KPL.

Kriminallieta ne mazak svariga ir eksperta sniegto pieradijumu likumiga no-
formésana par eksperta atzinumu. Lai varétu pareizi novértét eksperta atzinumu,
nepieciesams noskaidrot zinatniski metodiskos jautajumus, proti, noteikumus, kurus
ievéro eksperts, veicot ekspertizi un pamatojot atzinumu. Vai eksperta izvéléta izpétes
metode ir pareiza, vai materials, kuru izmeklétajs iesniedza ekspertizes veik$anai, bija
pietiekama daudzuma, un vai eksperts izmantoja pilnigi visu materialu, lai izdaritu
secindjumus, kas ieklauti eksperta atzinuma? Tikpat svarigi ir pazimju novértésanas
jautajumi, kas bija eksperta atzinuma pamata (vai tie ir pareizi, vértéjot no logikas vie-
dokla), kas noraditi eksperta atzinuma pétnieciskaja dala un kas lava izdarit atbilstosus
secinajumus.

Sada veida izskatito procesualo un zinatniski metodisko ipasibu jautajumu kopums
uzskatams par nepiecieS$amu nosacijumu eksperta atzinuma novértésanai. Eksperta
atzinuma un lietas citu iegato pieradijumu analize liecina par eksperta veikta atzinuma
patiesumu un ticamibu. Eksperta atzinums ir viens no pieradijumu avotiem, bet taja
ietvertas zinas var but pieradijums kriminallieta. Tas — tapat ka ikviens cits pieradijumu
avots — janovérté procesa virzitajam un tiesai. Salidzinajuma ar citiem pieradijumu
avotiem tam nedrikst bat prieksrocibu [2].

Seit aplikotos jautajumus var definét ka visparéjus, jo tie attiecas uz visiem krimi-
nalistiskas ekspertizes veidiem. [zmeklétajam tie ir jaizskata, veicot jebkura veida eksper-
tizes atzinuma novértésanu kriminalprocesa.

Tomeér, novértéjot noteikta veida ekspertizes atzinumu, svarigi pievérst uzmanibu
ta zinatniskas metodikas specifikai.

Nemot véra, ka eksperts gan patstavigi izvélas pétijuma metodes un lidzeklus,
gan ari patstavigi apraksta veicama pétijuma procesu un rezultatu, vina pienakums ir
atceréties, kam adreséti rezultati un kuram bas janoveérteé vina atzinums [4].
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Atkartotas ekspertizes vajadzibu

minimizéjosie faktori

Atkartota ekspertize kriminalprocesa noved pie kriminalprocesa izmeklésanas
novilcinasanas. Tapéc loti svarigas ir izmeklétaja un ekspertu konsultacijas pirms eksper-
tizes uzsaksanas, lai atkartotas un papildu ekspertizes tiktu noteiktas loti reti, proti,
kad kriminalprocesa bez tam iztikt nav iespéjams. Pieméram, kriminallieta par vai-
raku personu slepkavibu pilsonis K. tika atzits par nepieskaitamu. Izpétot izmeklétaja
noteiktas psihiatriskas ekspertizes atzinumu, tika konstatéts, ka eksperts nav pilnvértigi
profesionali kompetents veikta pétijuma joma. Tika noteikta atkartota tiesu psihiatriska
ekspertize. Pilsonis K. tika atzits par personu ar ierobezotu pieskaitaimibu un tika saukts
pie kriminalatbildibas.

Eksperta atzinuma ticamibu raksturo vina kompetence un izmantoto pétijuma
metozu, lidzeklu un metodiku zinatniska pamatotiba. Pieméram, kriminallieta par smagu
miesas bojajumu nodarisanu pilsonim N. tika veikta daktiloskopiska ekspertize. Tomér
eksperta atzinuma izpétes gaita tika konstatéts, ka identifikacijai derigas pédas netika
atrastas. Eksperta lietotas pétijjuma metodes nepielava iespéju turpmak noteikt un veikt
atkartotu ekspertizi, jo eksperts bija izmantojis visus ekspertizei iesniegtos lietiskos
pieradijumus.

Noziedzigo nodarijumu izmeklésana pédu meklésana, atrasana, iznemsana un
izpéte vienmeér ir loti svariga, jo pédas ir galvenais pieradijuma informacijas avots izmek-
léjama lieta [1].

Eksperta atzinuma noveértésana butiska nozime ir to lietisko pieradijumu, uz kuru
izpétes pamata sniegts atzinums, procesualai noformeésanai lieta. Pieméram, lémumam
par ekspertizes noteik$anu kriminallieta par laupisanas faktu attieciba pret pilsoni D.
tika pievienoti lietiskie pieradijumi, tomér aploksne (taja bija papira lapa), kura tie atradas,
nebija aizzimogota un izmeklétajs to nebija parakstijis. Eksperts $aja gadijuma atteicas
veikt eksperta pétijumu, pamatojot atteikumu ar $im nepilnibam.

Ja netiek pilditas Kriminalprocesa likuma normas, kas nodrosina lietisko piera-
dijumu saglabasanu, pieradijuma nozimi zaudé gan lietiskie pieradijumi, gan eksperta
atzinums, kas veikts uz to pétijuma bazes.

Kriminalprocesos par dokumentu viltosanas faktu biezi ir gadijumi, ka ekspertam
salidzinosai izpétei tiek nosutiti nepilnvértigi iznemti paraugi. Tad izmeklétajs lemuma
norada, ka lemuma pienemsanas bridi nav iespéjams iznemt eksperimentalos vai brivos
rokraksta paraugus. Ja saskana ar $adu lémumu tiek veikts pétijums, izmeklétajs novérté
eksperta atzinumu un nosaka atkartotu ekspertizi. Tadéjadi eksperta pétijums, kura gaita
tika izpétiti nepienacigi paraugi, ka ari nepilnigi iesniegti paraugi, nav uzskatams par ticamu.

Viens no galvenajiem eksperta atzinuma patiesuma konstatésanas faktoriem ir
jautajums par zinatniskas metodikas lietoSanu. Eksperta atzinums tiek atzits par pie-
radijumu, ja noteikta pétijuma sakumpozicijas ir zinatniski pamatotas un izstradatas
piemérosanai noteiktu objektu izpétei.
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Maisdienu zinatné ir izstradats pietiekami daudz panémienu, kas tiek izmantoti lie-
tisko pieradijumu izpétei. Vértéjot pétijjuma izmantotas metodes zinatnisko pamatojumu,
izmeklétajam janoskaidro, vai attieciga pétijuma metode ir piemérojama lietiskajiem
pieradjjumiem un vai ta ir pietiekama, lai sniegtu atzinumu.

Dazreiz, pieméram, piemérojot izpétei kadu no zinatniski tehniskajiem panémie-
niem, eksperts ar ta palidzibu nav atklajis pietiekamu pazimju kopibu, lai sniegtu pozi-
tivu atzinumu. Tomeér, neizmantojot citas metodes, eksperts uzskatijis par nepieciesamu
atteikties no $i jautajuma risinasanas. [zmeklétajs, kritiski izskatot $adu atzinumu, var
secinat, ka eksperta atteikums ir nepamatots, un tapéc var motivéti noteikt atkartotu
ekspertizi. Izmeklétajam japarzina piemérojamie ekspertizes zinatniskie pamati un $aja
nolika jastudé miasdienu kriminalistikas literattira, japaaugstina profesionala kvalifikacija
un japiedalas zinatniski praktiskas konferences.

Eksperta pétijuma metodika ir atkariga no zinatniski tehniska panémiena, ko eksperts
izmanto kada fakta konstatésanai. Savukart izmeklétajam janovérté eksperta atzinums no
logikas, argumentacijas un secinajumu viedokla. Sis darbibas ir nepieciesams panémiens,
lai noteiktu eksperta atzinuma ticamibu.

Lai noveértétu eksperta atzinumu ka pieradijumu kriminalprocesa, butu svarigi
ieverot vél dazus noteikumus. Eksperta atzinumam jaatbilst visam prasibam, kas nora-
ditas Kriminalprocesa likuma, ka ari janorada eksperta atzinuma zinatniska pamatotiba.
Jaatzime, ka svarigi ir noteikt eksperta atzinuma vietu un nozimi kopsakariba ar citiem
procesa virzitaja savaktajiem pieradijumiem kriminalprocesa.

Raksta tika akcentéti vissvarigakie eksperta atzinuma noveértésanas kritériji, tie
tika definéti, savukart izdaritie secinajumi veicinas kvalitativu un atru kriminalprocesu
izmeklésanu Latvija no procesa virzitaja, izmeklétaja, prokurora un tiesnesa puses.

Secinajumi

1. Kriminalprocesa biezak vajadzétu izmantot papildu un atkartotus pétijjumus,
noziméjot atbilstosas ekspertizes.

2. Eksperta atzinuma janorada informacija, kada metodika ir izmantota, veicot
ekspertizi, ka arijapamato metodikas izvéle, atsaucoties uz izvélétas metodikas
autoru un to, kados gadijumos $i metodika tikusi izmantota ieprieks.

3. Ekspertu atzinumos bitu janorada, kurs$ normativais akts apstiprina izvéléto
metodiku.

4. NepiecieSsams papildinat Kriminalprocesa likuma 203. panta otras dalas 8. punktu
un izteikt to $ada redakcija: “Eksperts atzinuma norada: [..] izpété izmantotas
metodikas, kas satur konkrétas zinas par metodikas autoru un normativo aktu,
kura $1 metodika ir publicéta, un datumu, kad $i metodika bija apstiprinata, un
iegatos rezultatus.”

5. Sis un ari turpmakie pétijumi par tému “Ekspertu atzinuma kriminalprocesa
novértésana” laus kvalitativi un likumiski virzit kriminalprocesus Latvija.
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Assessment Criteria of Expert
Opinion on Criminal Trial

Abstract

The purpose this article is to research the basic provisions about an expert opinion

assessment by a person directing the process in criminal trial. The main tasks are to define
the contents of the characteristic of the expert opinion, to consider theoretical ques-
tions about the expert opinion, to analyse a number of scientific positions on a research
subject, and also to explain the evidentiary value of the expert opinion during investiga-
tion of criminal cases. The expert opinion has unique properties which influence its
reliability, and are inseparably linked with the quality of carrying out pre-judicial and
judicial criminal trial.

Keywords: criminal procedure, Criminal Procedure law, expert opinion, evidence,

forensics.
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Kopsavilkums

Saja raksta pievérsta uzmaniba tiesibu institata — kriminalprocesa atjauno$ana
sakara ar jaunatklatiem apstakliem — izpétei, atspogulojot ta izcelsmi, ieviesanu tiesiskaja
reguléjuma un vésturisko attistibu.

Pétijuma apkopota un analizéta tiesibu institiita ievieSanas kriminalprocesualaja
reguléjuma vésturiska gaita, tostarp ieviesana Latvijas kriminalprocesualaja reguléjuma,
kura §i institata pirmsakumi mekléjami jau no tiesu nospriesta, t. i., spriedumu parsu-
dzibas institatu rasanas.

Raksta akcentéta tiesibu institiita nozimiga loma Latvijas kriminalprocesualo likumu
reguléjumos, kuri véstures gaita mainas, tacu tajos tiek saglabati galvenie tiesibu prin-
cipi — nodrosinatas tiesibas uz taisnigu tiesu, ka ari cilvéktiesibu garantijas.

Atslégvardi: kriminalprocess, jaunatklati apstakli, kriminalprocesa atjaunosana.

levads

Pétot tiesibu institita — kriminalprocesa atjaunosana sakara ar jaunatklatiem
apstakliem — vésturisko izcelsmi, sakotnéjie mekléjumi jasaista ar kriminalprocesa ka
atseviska tiesibu institata veidosanos. Aplikojot $o jautdjumu vésturiski, redzams, ka
kriminalprocesualas tiesibas nebija atseviski nodalitas un saplada kopa ar civilprocesualo
kartibu, proti, visu kategoriju lietas tika iztiesatas ar vienu procesualo kartibu. Lai véstu-
riska konteksta aplikotu tiesibu institiita — kriminalprocesa atjaunosana jaunatklatu
apstaklu dél — izcel$anos un ieviesanu tiesibu normas, sakotnéjie mekléjumi vérsami
vispirms uz tiesu nospriesto, t. i., spriedumu parsadzésanas kartibu un nolémumu parsa-
dzibas institatu rasanos.
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Raksta mérkis ir atainot tiesibu institiita — kriminalprocesa atjaunosana sakara
ar jaunatklatiem apstakliem — izcel$anos, institita nostiprinasanu Latvijas un arvalstu
tiesibu normas, ka ari ta vésturiskas attistibas tendences. Publikacija atspoguloti rezultati,
kas gati pétijuma par vésturiskajiem kriminalprocesualajiem reguléjumiem Latvija un
arvalstis, ka ari Sie rezultati salidzinati. Tiek ari izteikti secinajumi par tiesibu institata
izcel$anos, vésturisko attistibu un nozimigo lomu kriminalprocesualaja reguléjuma.

Pétijums balstits uz normativo aktu, atzinu un viedoklu analizi. Ta izstradeé tika
izmantota vesturiska metode, pétot konkréta tiesibu institaita izcelsmi un vésturisko attis-
tibu; analizes un sintézes metode, analizéjot dazadu valstu tiesiska reguléjuma kopsaka-
ribas un atskiribas; salidzinama metode, salidzinot konkrétas tiesibu normas ar citam
normam lidzigos tiesiskajos reguléjumos.

Tiesas spriedumu parsudzibas
institatu attistibas pirmsakumi

Par kriminalprocesa teorétisko prieksstatu sakumu var uzskatit 2.—3. gadsimtu,
t. i., romie$u jurisprudences “zelta gadsimtu”, kad darbojas vairakas izcilas personibas,
pieméram, Papinians, Pavels un Ulpians [26]. Sie pétnieki pirmie radija teorétiskos prieks-
status par tiesasanu, pieradijumiem un prezumpciju. Ulpians bija pirmais, kas formuléja
nostadni, kura lidzinas musdienu nevainiguma prezumpcijas principam [29, 34].

Aplakojot senas Romas tiesibas, redzams, ka, pieméram, Divpadsmit tabulu likumos
(Leges duodecim tabularum) bija paredzéts tads tiesibu institats ka provocatio ad populum,
kura batiba bija $ada: par valsts varas neséju kriminalspriedumu notiesatajam bija tiesibas
vérsties ar siidzibu pie tautas sapulces [12, 78]. Sis ir liecibas par pirmajiem méginajumiem
ieviest tiesas nospriesta parsidzibas institatu.

Romiesu tiesibas sakotnéji tiesvedibas procesi civilas lietas un lietas par nozie-
gumiem, t. i., kriminalas tiesvedibas, netika nodaliti. Tomér, pardzivojot vairakas attis-
tibas stadijas, Romas republikas laika izveidojas kriminalprocess. Tautas tribaniem bija
tiesibas uzraudzit tiesne$u ricibu tiesas procesa, turklat vini varéja rosinat spriedumu
parsadzeét tautas sapulcé — provocatio ad populum [9, 79-80]. Seit minétais lauj secinat,
ka kriminalprocesa tiesibas sprieduma parstadzibas instittts paradijas jau Romas repub-
likas laika.

1532. gada Vacija tika izdots kriminaltiesibu un kriminalprocesa kodekss, kuru
dévéja par Karolinu (Constitutio Criminalis Carolina jeb Peinlishe Gerichtsordnung), kas
bija spéka lidz pat 1870. gadam, un raksturigi, ka taja bija paredzéti seviski bargi sodi,
it ipasi — miesas sodi, spidzinasana. Sim kriminalprocesam bija inkvizicijas raksturs, un
parsudzét tiesas nolemto nebija iespé&jams [10, 25].

Latvijas senajiem iedzivotajiem, tapat ka visam senajam tautam, sakotnéjas kriminal-
tiesibu normas bija ciesi saistitas ar asinsatriebibas un izpirkuma maksas parazam [15, 28].
Viniem tiesu sprieda sapulcés, kuram bija gan visas tautas sanaksmju, gan militaru sa-
naksmju, gan ari vecako sapulCu pazimes, t. i., taisniba parasti tika uzzinata ar zilésanu
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vai ta saukto dieva tiesu [15, 29-30]. No véstures liecibam secinams, ka senajos laikos
tiesas spriesana notika atri, bez izmeklésanas, pieradijumu vaksanas un parbaudes, ka
ari bez jebkadas iespéjas nospriesto parsidzét.

Véstures dati liecina, ka parsiidzibu procesi Latvijas teritorija paradijusies Livonijas
laika. Vacijas augstaka tiesa (Reichskammergericht) tika dibinata 1495. gada, taja tiesdja
atbilstigi romie$u tiesibam, un §is tiesas jurisdikcija bija ari Livonija. Vacu muizniekiem
bija tiesibas tiesaties $aja Vacijas augstakaja tiesa, savukart Livonijas vietéjiem iedzivotajiem
tas bija liegts. Livonijas tiesas spriedumus varéja parsidzét Vacijas augstakaja tiesa. [15, 72]

Livonijas laika zemnieku tiesibu avoti liecina par parsadzibas neiespéjamibu pravas.
Zemnieku lietas spriedumi bija galigi un neparstidzami, un tos izpildija nekavéjoties
[15, 101]. Péetijumi liecina, ka Vacija pienemto Karolinu pieméroja ari Latvijas (toreiz —
Livonijas) tiesas, pieméram, 1535. gada Valmieras tiesa tika lietots Karolinas inkvizicijas
process [11, 28]. No minéta var secinat, ka tiesas sprieSanas procesos tika pieméroti atski-
rigi tiesiskie reguléjumi, nemot véra personas stavokli sabiedriba, tadéjadi spriedumu par-
stidzésanas tiesibas bija tikai muiznieku kartas iedzivotaju privilégija, savukart zemakas
kartas iedzivotajiem $adas tiesibas bija liegtas.

Pétot jautajumu par parsadzibas institiita ieviesanu tiesibu normas, noteikti japie-
min Livonijas laika, 1561. gada, Sigismunda Augusta privilégija (Privilegium Sigismundi
Augusti), kura tika noteikta lietu izskatisana apelacijas kartiba [7, 80]. Jau 16.—-17. gad-
simta Riga tiesu procesos civilprocesu nodalija no kriminalprocesa. Rigas rate 1581. gada
pienéma Tiesasanas noteikumus, kas bija vacu valoda un kuros tika paredzéta zemakas
tiesas spriedumu parstidzésana apelacijas kartiba Rigas raté, kas taja laika bija augstaka
apelacijas tiesa Riga [20, 289-290]. Tomér $ajos abos pieminétajos dokumentos nav no-
rades, ka apelacijas tiesas spriedumu varétu parsadzét kada augstaka tiesas institacija vai
ari vélak atjaunot lietu, ja atklatos kadi jauni apstakli vai pieradijjumi.

Valdibas formula (Formula Regiminis, tas pilnais nosaukums — Formula Regiminis
in Ducata Curlandiae et Semigalliae), kas tika pienemta 1617. gada un bija spéka tagadéjas
Latvijas teritorija, bija noteikts, ka muiznieku kriminallietas pastav apelacijas iesnieg-
$anas tiesibas, bet pastavéja ari iznémumi — publiski noziegumi, laupisana, dedzinasana,
izvaro$ana, sievie$u nolaupi$ana, ar krapsanu vai viltu izdaritas slepkavibas vai laupisanas
lietas, kuras apelacija netika pielauta. Nekada cita tiesvedibas atjaunosana vai sprieduma
parskatisana netika pielauta [7, 213].

18. gadsimta notika strauja tiesibu zinatnes attistiba, ka ari cilvéka tiesibas aizsta-
vo$o normu ieviesana tiesiskajos reguléjumos. Tiesibu zinatnieks Monteskjé ir atzinis, ka
brivibas nodrosinasanai nepiecieS$amas noteiktas tiesvedibas procediras un procesualie
noteikumi tada pakapég, lai tie sekmétu likuma realizacijas mérkus, bet neparvérstos par
skeérsliem $o mérku realizacijai [25, 477].

Savukart visparéjie kriminalprocesa principi Baltija ieziméjas tikai 18. un 19. gad-
simta Krievijas impérijas laika. Krievijas valdiba izdeva impérijas Kriminalprocesa ustavu
jeb nolikumu (Yemas yzorosHoz20 cydonpouszsoocmasa), kas 1889. gada stajas spéeka ari
Baltijas gubernas, un tas bija prasmigi pieskanots Baltijas ipatnibam [15, 350-351].
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Latvijas teritorija kops 1889. gada bija spéka $is Krievijas impérijas 1864. gada
Kriminalprocesa ustavs. Tika paredzéts, ka apgabaltiesas spriedumu kriminallietas var
parstudzét apelacijas kartiba tiesu palata, bet kasacijas kartiba — Senata. Turklat arkartas
gadijumos, ja kluva zinami no jauna atklajusies apstakli un tika konstatéts, ka tiesa kladi-
jusies, prokuratiira, cietusais vai vina radinieki varéja ierosinat tiesas pienemta sprieduma
reviziju [13, 32-33].

Savukart ar 1919. gada 5. decembra Tautas padomes pienemto likumu “Par agrako
Krievijas likumu spéka atstasanu Latvija” Latvija kluva par Krievijas tiesibu mantinieci
[18, 144]. Tomeér tika paturétas tiesibas atcelt, grozit vai papildinat sis Krievijas tiesibas,
tadéjadi nodrosinot tiesibu kontinuitati jeb péctecibu [19, 177].

Péc Latvijas valsts nodibinasanas un Latvijas Republikas parlamentaraja posma
(1922-1934) kriminalprocesa tiesibu galvenais avots bija jau ieprieks minétais, 1889. gada
uz Baltijas valstim attiecinatais, 1864. gada Krievijas Kriminalprocesa ustavs, kurs tika
grozits un papildinats atbilstigi Latvijas apstakliem [13, 256]. Jau ta laika tiesibu zinatnieki
atzina, ka kriminalprocesualaja reguléjuma japaredz gadijumi, ka var atjaunot lietu péc
tiesas sprieduma spéka stasanas, ja atklajas jauni fakti, kas nebija zinami tiesai un kas dod
lielu parliecibu, ka notiesatais nav vainigs un pienemtais tiesas spriedums butu citads, ja
$ie fakti bitu zinami. Sada sprieduma atstasana spéka vienmér bis neizbégami saistita ar
lieliem zaudéjumiem gan taisnigas tiesas nodibinasanai, gan iesaistitajam personam, un,
lai no sadiem gadijumiem izvairitos, valsts ir iedibinajusi lietu, kuras spriedums stajies
spéka, atjaunosanas institatu [27, 542].

Ari autoritara rezima laika (1934-1940) Latvija kriminalprocesualo tiesibu joma ka
pamatavots palika 1864. gada Krievija kodificétais Kriminalprocesualo tiesibu ustavs jeb
nolikums, kuru Latvijas Republika partulkoja latviesu valoda un nosauca par Kriminal-
procesa likumu, kas bija spéka visu autoritara rezima laiku [13, 278].

Var secinat, ka ar $o Krievijas impérijas Kriminalprocesa nolikumu kriminalpro-
cesualajas tiesibas paradijas pirmas liecibas par tadiem tiesibu institatiem ka “jaunatklati
apstakli” un “lietas atjauno$ana jaunatklatu apstaklu dél”. Tas uzskatams par pozitivu vir-
zienu kriminalprocesa attistiba un cilvéka tiesibu nodro$inasana, talak veicinot tiesibu prin-
cipa — tiesibas uz taisnigu tiesu — ka pamatprincipa attistibu un piemeérosanu tiesu praksé.

Tiesibu institats — kriminalprocesa atjaunosana
jaunatklatu apstaklu dél - tiesibu normas
Latvija un arvalstis, ta vesturiska attistiba

Francija pirmais Kriminalprocesa kodekss tika pienemts 1808. gada. To apstiprinaja
Napoleons, un tas tika piemérots 150 gadus, lidz pat 1959. gadam [14, 9]. Tika atzits, ka
tiesvedibas kludas biezi vien noved pie lietas parskatisanas no jauna, pamatojoties uz
jauniem pieradijumiem. Procesa atvérsana no jauna tika dévéta par reviziju (revision), un
ta tika ieviesta ap 1890. gadu. Ta paredzéja kriminalprocesa atjaunosanas procediru, ja
paradijas jauni, ieprieks nezinami fakti, kas vies Saubas par notiesasanu [8, 139].
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Francija tika atzits, ka sprieduma patiesibas princips ir tik stiprs, ka pat sprieduma
izpildisanas laika ar atseviskiem nosacijumiem ir atlauta parbaudisana — ta ir atjauno-
$ana, kas iespéjama tikai seviski svarigos gadijumos. Ta pamatojas uz to, ka sprieduma ir
tiesas klida (pieméram, ja persona notiesata par slepkavibu, bet vélak izradas, ka upuris
ir dzivs), vai ari uz to, ka spriedums radies noziedziga karta (vélak uzzina, ka liecinieki
melojusi vai tika viltots dokuments). Francija tika izstradats ipas$s jédziens — “vélako
jauno faktu” jedziens. Tika atzits, ka sie fakti ir tik svarigi, ka tiesa, ja ta zinatu Sos faktus,
batu taisijusi citadu spriedumu un, ja $adi fakti atklajas, prava tiek atjaunota un notiek
vélreizéja iztiesasana [17, 130-131].

Krievijas kriminalprocesa vésturiskaja attistiba jautajums par lietu izskatisanu vél-
reiz jaunatklatu apstak]u dél likumigu reguléjumu ieguva ar 1864. gada Kriminalprocesa
ustavu. leprieks $ads institats (par lietu atjaunos$anu jaunatklatu apstaklu dél) neviena
kriminalprocesu reguléjosa dokumenta nav atspogulots [16, 5-6].

Japiebilst, ka Krievijas kriminalprocess tika veidots péc Francijas kriminalprocesa
modela [28, 6]. Var secinat, ka Krievijas kriminalprocesualaja reguléjuma tika ieviestas
cilvéka tiesibas garantéjosas normas, ietekmeéjoties no Francijas kriminalprocesa, tomeér tie-
sibu institats — lietas atjaunosana jaunatklatu apstaklu dél — Krievijas kriminalprocesualaja
reguléjuma tika ieviests pirmo reizi, jo ieprieks sada tiesibu institiita citas valstis nebija.

Latvija pirmais likums latviesu valoda, kura paradas reguléjums par kriminallietu
atjauno$anu jaunatklatu apstaklu dél, tika pienemts 1926. gada Kriminalprocesa likumos [3].
Si tiesiska akta visparigo noteikumu dalas 29.-31. panta noteikts, ka lietu var atjaunot, ja
atklajas pieradijumi par notiesata nevainibu vai ari tiesas kliida, ar kuru piespriests lielaks
sods, neka notiesatais noziedzies. Taja arl noteikts, ka nevainigi notiesatajam atdot vina
godu un tiesibas atlauts katra laika, neraugoties ne uz noilguma termina beigam, ne uz
notiesata navi. Savukart, ja lieta par apstdzéto bijusi izbeigta, tad to atjaunot var vienigi
noilguma termina laika. No Kriminalprocesa likumu ievaddala definéta var secinat, ka
$ads reguléjums lielakoties parnemts no Krievijas Kriminalprocesa likuma visparéjiem
noteikumiem un §I reguléjuma pienemsana datéta ar 1864. gada 20. novembri. Tapat
minétaja tiesibu akta bija paredzéta galigo spriedumu atcel$anas kartiba, t. i., 212. panta
tika noteikts, ka lietu var atjaunot, ja atklati jauni apstakli vai pieradijumu viltojums, uz
kuriem dibinats likumiga spéka nakusais miertiesnesa vai apgabaltiesas spriedums. Ari
no ta var secinat, ka minétais reguléjums, ka tas noradits Kriminalprocesa likumos, ir pie-
nemts jau 1885. gada 19. novembri. Sajos Krimindlprocesa likumos (955. panti) paradas jau
konkréts definéjums, noradot apstaklus, kas tika atziti par likumigiem lietu atjaunosanai:

« javairakas personas ar dazadiem spriedumiem bija notiesatas par vienu un to
pasu noziedzigu nodarijjumu, kura izdarisana no viena notiesata puses pierada,
ka to nav bijis iespéjams izdarit kadam citam notiesatajam;

« ja kada persona notiesata par cilvéka slepkavibu, kurs$ véelak izradijies dzivs,
vai par citu noziedzigu nodarijumu, kas nav noticis, un par tadu pieradijumu
atklasanu, kuri norada, ka notiesatais nav vainigs, vai ari tiesas kladas dé] ir
cietis lielaku sodu, neka vina nodarijums paredzéjis;

— 49 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 1 (10)

Inese Baikovska. Tiesibu institata — kriminalprocesa atjauno$ana sakara
ar jaunatklatiem apstakliem — izcelsme un vésturiska attistiba

o ja atklajas dokumenta viltojums vai nepatiesas liecibas, uz kuriem dibinats
spriedums;

« jatiesas cela ir pieraditi tiesnesu mantkarigi vai citi personigi noluki taja lieta,
par kuras atjaunosanu ir lagumi vai iesniegumi.

Ka redzams, minétais definéjums deva tiesas norades, kuros gadijumos varéja atjau-
not izmeklésanu kriminallietas, tomér secinams, ka tas ir visai atskirigs no paslaik spéka
eso$a kriminalprocesuala reguléjuma.

Skaidrojot kriminallietu atjauno$anas reguléjumu, ta laika tiesibu pétnieku iztei-
kumos paradas ari taisnigas tiesas jédziens. Tika atzits, ka Latvija attaisnojo$u spriedumu
var atcelt, lai ari tas naktu par Jaunu notiesatajam, un tas saskan ar taisnas tiesas un
pareizibas atklasanas batibu [32, 183]. Tiesibu zinatnieki bija nonakusi pie konsekvences,
ka péc butibas nepareizs spriedums, kaut ari tas butu stajies likumiga spéka, nav saistoss
un nav ari izpildams. Lidz ar to katra $ada reizé nakas sastadit atsevisku tiesisku aktu,
kas konstatétu, ka valsts sodi$anas tiesiba atkritusi [21, 24].

Kopuma par minéto Kriminalprocesa likumu normu skaidrojumu atrodami vie-
dokli, ka Latvija pravas atjauno$anas process koncentréjas Senata kriminaldepartamenta
(péc francu parauga), kura iniciativa ir prokuroram, notiesatajam vai ari vina radiniekiem.
Lagums jaiesniedz tiesi Senatam, kur$ parbauda, vai tieSam radies jauns svarigs fakts,
un $ada fakta esamibas gadijuma atce] spriedumu un nodod lietu zemakai tiesai. Sie
noteikumi bija visparigam tiesam, bet miertiesnesiem no 1912. gada bija citi noteikumi,
kuros paredzéts, ka lagumus iesniedz tiesi miertiesai vai apgabaltiesai, ja ta pedéja skati-
jusi lietu. Ja lagumu par jaunatklatiem apstakliem tiesa noraida, tad sidzibu var iesniegt
Senatam, kura nolémums ir galigs [17, 131-132].

Apkopojot ieprieks aprakstito, var secinat, ka kriminalprocesualajas tiesibas Latvija
tiesibu institats, kas regulé kriminallietu atjaunosanu jaunatklatu apstaklu dél, tika ieviests,
pamatojoties uz Krievijas ta laika reguléjosam normam. Lai ari vésturiskajos rakstos roda-
mas atsauces uz franc¢u kriminalprocesualo reguléjumu, manuprat, tomeér pamata Latvijas
teritorija eso$ais reguléjums ticis parnemts no Krievijas reguléjuma, kura savukart ne-
noliedzami bijusi Francijas ietekme, it ipasi cilvéka pamattiesibu garantiju jautajumos.

Velak, atrodoties Padomju Socialistisko Republiku Savienibas (PSRS) sastava
(1940-1941), 1940. gada no 21. jalija lidz 26. novembrim Latvija tika piemérots Krimi-
nalprocesa likums, kas tika dévéts par gaztas valdibas likumu [23, 52]. Savukart ar 1940. gada
26. novembri Latvijas Padomju Socialistiskaja Republika (LPSR) stajas spéka Krievijas Pa-
domju Federativas Socialistiskas Republikas (KPFSR) 1923. gada Kriminalprocesa kodekss.
Padomju kriminalprocesualas tiesibas paredzéja tiesas spriedumu parskatisanas divus
veidus — kasacijas un uzraudzibas kartiba [13, 344]. Tomér, nemot véra ta laika politisko
situaciju, $is kriminalprocesualais reguléjums Latvija pastavéja vien isu bridi.

Nacistiskas Vacijas okupacijas perioda (1941-1945) Latvija saistosi bija 1943. gada
8. novembri izdotie noteikumi “Par vietéjo kriminalprocesa likuma prieksrakstu saska-
nojumu ar vacu kriminalprocesa likumu Latvijas generalapgabala”, kas stajas spéka
1943. gada 1. decembri. Sajos noteikumos tika pielauta kriminallietas atjaunosana, ja



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 1 (10)

Inese Baikovska. Tiesibu institata — kriminalprocesa atjauno$ana sakara
ar jaunatklatiem apstakliem — izcelsme un vésturiska attistiba

tika iesniegti jauni pieradijumi, kas pasi par sevi vai kopa ar agrakajiem varéja noderét
par pamatu:
 notiesata attaisno$anai vai ari ievérojami vieglaka soda piespriesanai, vai lietas
izbeig$anai notiesadanas viets;
« attaisnota notiesasanai vai ievérojami smagaka soda piespriesanai;
« ievérojami citada léemuma taisisanai sabiedribas aizsardzibas un labosanas lidzeklu
pieméros$anai [13, 362].

Var secinat, ka minétais reguléjums lava atjaunot tiesvedibu kriminallietas, ja tika
ieguti kadi jauni pieradijumi vai fakti, lai notiesatajam uzlabotu tiesisko stavokli vai ari
to pasliktinatu.

Veélak sekojosaja padomju tiesibu perioda (1944/45-1985) Latvija (1944. gada dala
Latvijas, bet 1945. gada maija visa teritorija tika atjaunots PSRS rezims) péc Otra pasaules
kara tiesibu joma tika atjaunota situacija, kas bija izveidojusies 1940./1941. gada [13, 373].
Tatad Latvija atkal bija speka KPFSR 1923. gada Kriminalprocesa kodekss, kura paredzéts
atjaunot kriminallietu ari jaunatklatu apstaklu deél.

Lietu atjaunosanas kartiba un to jauna caurskati$ana varéja notikt tadél, ka bija
atklajusies jauni apstakli, kas nebija atradusies pirmas instances tiesas redzeslauka, taisot
spriedumu, vai bija atklajusas spriedumu taisijuso tiesnesu noziedzigas launpratibas
[31, 497]. Savukart lietu atjaunosana jaunatklatu apstaklu dé] nebija ierobezota ar termi-
niem, iznémums bija tikai attaisnojosa sprieduma jauna caurskati$ana, kas varéja notikt
viena gada laika no jaunu apstaklu atklasanas dienas un ne vélak par pieciem gadiem no
tas dienas, kad attaisnojosais spriedums stajies likumiga spéka [30, 313].

Var secinat, ka, bieZi mainoties politiskajai situacijai, Latvija tika mainiti situacijai
atbilstigi kriminalprocesualie likumi, tomér $ajos kriminalprocesualajos reguléjumos tika
saglabats tiesibu institits, kas paredzéja atjaunot lietu, pamatojoties uz jaunatklatiem
apstakliem. Tadéjadi $is tiesibu institats stabili nostiprinajas kriminalprocesualajas tiesibas
ka neatnemama kriminalprocesualo likumu sastavdala, stiprinot tiesibu uz taisnigu tiesu
principa garantijas.

Velak, 1961. gada 6. janvari, tika pienemts LPSR Kriminalprocesa kodekss [4], kas stajas
spéka 1961. gada 1. aprili. Saja Kriminalprocesa kodeksa noteiktais regulégjums paredzéja
spriedumu parsadzibu tikai kasacijas un uzraudzibas kartiba. Kriminalprocesa kodeksa bija
paredzéts uzraudzibas tiesvedibas institiits — uzraudzibas tiesvediba ir kriminalprocesuala
stadija, kura péc likuma pilnvarotu personu protestiem tiek izskatita likumiga spéka sta-
juSos tiesas spriedumu likumiba un pamatotiba, bet protestus varéja iesniegt tikai likuma
pilnvarotas tiesu un prokuratiiras amatpersonas [22, 244—245). Kriminalprocesualais
reguléjums paredzéja ari kriminallietas atjauno$anu sakara ar jaunatklatiem apstakliem,
kas bija patstaviga tiesvedibas stadija, un i arkartéja tiesvediba varéja notikt tikai gadijuma,
jalieta, kura spriedums stajies likumiga spéka, atklajas jauni apstakli, kuri pirms tam nav
bijusi konstatéti un nav bijusi zinami ne izmeklésanas organiem, ne tiesai, bet kuru pasta-
vésana var likt ap$aubit tiesas sprieduma vai léemuma likumibu un pamatotibu [22, 260].

1961. gada pienemtais LPSR Kriminalprocesa kodekss ar daudzkartéjiem grozi-
jumiem un papildinajumiem tika piemérots ari péc Latvijas Republikas neatkaribas
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atjaunosanas. Ar 1991. gada 21. augusta likumu [5] tika noteikts, ka LPSR Kriminalprocesa
kodekss uzskatams par Latvijas Kriminalprocesa kodeksu. Péc tam $aja kodeksa vairak-
kartigi tika grozitas normas, kas reguléja lietas atjaunosanu jaunatklatu apstaklu del.
Tiesibu pétnieki atzinusi, ka no 1990. lidz 2005. gadam notika batiskas izmainas Latvijas
Kriminalprocesa kodeksa. Galvenokart tas noteica pareja uz citu tiesibu saimi un starp-
tautisko cilvéktiesibu garantiju ievie$ana, ka ari straujas sabiedriskas parmainas [24, 34].

2005. gada 1. oktobri stajas spéka Kriminalprocesa likums [2], kura reguléjums par
kriminalprocesa atjauno$anu sakara ar jaunatklatiem apstakliem (62. nodala) galvenokart
tika parnemts no iepriekséja reguléjuma — Latvijas Kriminalprocesa kodeksa. Tomér
péc Kriminalprocesa likuma stasanas spéka ari sis reguléjums vairakkartigi tika grozits
(piecas reizes) un pilnveidots. Nemot véra kriminalprocesualo tiesibu normu attistibu,
radas nepieciesamiba ari grozit normas, kas regulé tiesibu institatu — kriminalprocesa
atjaunosana jaunatklatu apstaklu dé]. Batiskakie un plasakie grozijumi minétaja regulé-
juma tika pienemti 2017. gada 30. marta [1]. To pienems$anas pamata bija Satversmes tiesas
2016. gada 29. aprila spriedums lieta Nr. 2015-19-01 [6]. Satversmes tiesa nosprieda atzit
Kriminalprocesa likuma 657. panta pirmo, treso un piekto dalu, ciktal tas pielayj to, ka
prokurors, kur$ kriminalprocesa veicis izmeklé$anas darbibas, izmeklésanas uzraudzibu,
kriminalvajasanu vai uzturéjis valsts apsiidzibu, izlemj jautajumu par §i kriminalprocesa
atjaunosanu sakara ar jaunatklatiem apstakliem, par neatbilstosam Latvijas Republikas
Satversmes 92. panta pirmajam teikumam. Pienemot $os grozijumus, Kriminalprocesa
likuma normas tika grozitas, lai nodrosinatu kriminalprocesa iesaistito personu tiesibas
uz taisnigu tiesu un tiesibas vérsties ar pieteikumu par procesa uzsaksanu jaunatklatu
apstaklu izmeklésanai un $adu pieteikumu izskatitu neatkarigs prokurors, kurs ieprieks
nav bijis kada veida saistits ar konkréto kriminalprocesu, t. i., nav veicis izmeklésanas
darbibas, uzraudzibu, kriminalvajasanu vai piedalijies lietas izskati$ana tiesa.

Var secinat, ka tiesibu institdtam — kriminalprocesa atjauno$ana jaunatklatu ap-
staklu dél — ir nozimiga loma tiesibu uz taisnigu tiesu nodrosinasana. Tomér vésturiska
konteksta redzams, ka $1 tiesibu institata reguléjums tiek pilnveidots atbilstigi nepie-
ciesamibai pilnvértigi nodrosinat cilvéka pamattiesibas. Si tiesibu institiita normativais
reguléjums ari turpmak varétu tikt grozits, papildinats un pilnveidots, jo tiesibu attistiba
virzas lidzi sabiedribas un to vértibu attistibas tendencém.

Secinajumi

1. Ar 1864. gada Krievijas impérijas Kriminalprocesa ustavu jeb nolikumu (Ycrmas
yeorosHo20 cydonpoussoocmaa) kriminalprocesualajas tiesibas paradijas pirmas
liecibas par tadiem tiesibu institatiem ka “jaunatklati apstakli” un “lietas atjau-
nosana jaunatklatu apstaklu dél”. Tas uzskatams par pozitivu virzienu krimi-
nalprocesa attistiba un cilvéka tiesibu nodrosinasana, kas veicinaja tiesibu
principa — tiesibas uz taisnigu tiesu — ka pamatprincipa attistibu un pieméro-
$anu tiesu prakse.
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2. Latvija pirmais likums latviesu valoda, kura ietverts reguléjums par kriminal-
lietu atjaunosanu jaunatklatu apstaklu dél, bija 1926. gada Krimindlprocesa
likumi, kuru reguléjums galvenokart tika parnemts no Krievijas 1864. gada
Kriminalprocesa nolikuma. Krimindalprocesa likumos tika dots tiess defi-
néjums, kuros gadijumos var atjaunot izmeklésanu kriminallietas, tomér sie
nosacijumi diezgan butiski atskiras no paslaik pastavosa kriminalprocesuala
reguléjuma.

3. Latvija kriminalprocesualajas tiesibas tiesibu institiits — kriminallietu atjau-
nosana jaunatklatu apstaklu dé] — tika ieviests, pamatojoties uz Krievijas ta laika
reguléjosam normam. Lai ari vésturiskajos rakstos rodamas atsauces uz francu
kriminalprocesualo reguléjumu, tomér Latvijas teritorija eso$ais reguléjums
parnemts no Krievijas kriminalprocesuala reguléjuma, kura savukart neno-
liedzami redzama Francijas ietekme.

4. Vésturiski mainoties politiskajai situacijai, Latvija tika mainiti un situacijai
piemeéroti kriminalprocesualie likumi, tomér $ajos kriminalprocesualajos regu-
léjumos jau no 1889. gada Latvijas teritorija tika saglabats tiesibu institits, kas
paredzéja atjaunot lietu, pamatojoties uz jaunatklatiem apstakliem.

5. Kriminalprocesa likuma tiesibu institats — kriminalprocesa atjaunosana sakara
ar jaunatklatiem apstakliem (62. nodala) — tika parnemts no Latvijas Krimi-
nalprocesa kodeksa. Sis reguléjums péc Kriminalprocesa likuma staganas spéka
tika grozits piecas reizes, un tiesiskais reguléjums tika pilnveidots, nemot véra
nepiecieS$amibu péc tada kriminalprocesuala reguléjuma, kas garantétu personu
tiesibas uz taisnigas tiesas nodrosinasanu.

6. Tiesibu institatam — kriminalprocesa atjaunos$ana jaunatklatu apstaklu dél — ir
nozimiga loma tiesibu uz taisnigu tiesu nodrosinasana, un ta reguléjums laika
gaita tiek pilnveidots atbilstigi nepieciesamibai pilnvértigi nodrosinat cilvéka
pamattiesibas. S tiesibu institiita normativais reguléjums ari turpmak varétu
tikt grozits, papildinats un pilnveidots, jo tiesibu attistiba virzas lidzi sabiedribas
un to vértibu attistibas tendencém.

Origination and Historical Development of Legal
Institution — Renewal of Criminal Proceedings
Due to Newly Disclosed Circumstances

Abstract

The article examines a legal institution concerning the re-opening of criminal
proceedings due to newly disclosed circumstances, focusing on the origin of this institu-
tion, its introduction into legislation and historical development.
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The research aggregates and analyses historical progress of how the legal institution
has been introduced into legislation governing criminal procedure, including the legisla-
tion of the Republic of Latvia, where this institution goes back to the emergence of the
institution of appeals against court rulings.

The article leads to the conclusion that the legal institution has a significant role
in the Latvian legislation governing criminal procedure, which, as a result of historical
changes, respects the fundamental principles of law, i.e. the guaranteed right to a fair
trial and human rights.

Keywords: criminal procedure, newly disclosed circumstances, reopening criminal
procedure.
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Kopsavilkums

Operativas darbibas likuma (turpmak — ODL) 15. panta tre$aja dala noteikts opera-
tiva eksperimenta veids, kura meérkis ir fiksét, ka noziedzigu vai citadi prettiesisku ricibu
izraisosa situacija rikojas personas, attieciba uz kuram tiek veikta operativa izstrade.
Raksta tiek analizéts, ka ODL, taja skaita ODL 15. panta tre$aja dala ietvertie operativa
eksperimenta veik$anas nosacijumi, apgriatina pasakuma realizéSanas iespéjas atsevisku
noziedzigu nodarijumu izmeklésana.

Atslégvardi: operativa darbiba, operativais eksperiments, kontrolpirkums, provo-
kacija, kadisana, konkréta persona, identificéta persona.

levads

Diskusijas ar darbiniekiem, kam uzkrata praktiska darba pieredze, tika secinats,
ka atsevisku noziegumu veidu atklasana operativais eksperiments nav piemérojams, jo
pastav tiesiska reguléjuma skérsli. ODL un iestazu ieks$éjas instrukcijas noteiktie pasa-
kuma izmanto$anas nosacijumi ierobezo ta izpildi pret personam, kuru identifikacijas
dati nav zinami, respektivi, nav zinams personas vards, uzvards un personas kods.

Pétot Eiropola sagatavoto ikgadéjo Eiropas Savienibas smago noziegumu un orga-
nizétas noziedzibas draudu novértéjuma (SOCTA 2017) un Interneta organizétas nozie-
dzibas draudu novértéjuma (IOCTA 2017) saturuy, tika konstatéts, ka mtsdienas noziedzibas
apkarosana tiesibsargajoso iestazu lielakie izaicinajumi ir starptautiskie noziegumi, tero-
risms un kibernoziegumi. Tiesi $o noziegumu atklasana personas identifikacijas datu
iegiisana un tas identificésana ODL normu un iestazu iekséjo instrukciju reguléjuma
izpratné ir ipasi sarezgita vai biezi vien pat neiespéjama, jo interneta vide noziedzniekiem
sniedz plasas iespéjas izmantot dazadas identitates slépsanas metodes, noziedznieki var
izmantot viltotus dokumentus, savukart bégliem no terorisma riska valstim personas
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identifikacijas dokumentu var nebut. Tapat nedrikst ignorét faktu, ka Latvijas tiesib-
sargajoso iestazu darbiniekiem aizvien biezak jaizmeklé interneta vidé pastradati nozie-
gumi, kurus atklat un pieradit ir seviski grati.

Nemot véra noziedzibas un tehnologiju attistibas tendences, loti svarigi ir attiecigo
tiesisko normu reguléjumu laikus noveértét un pilnveidot, lai tas atbilstu kriminogénajai
situacijai. Raksta ir apskatiti vairaki prakses piemeéri, kuri spilgti norada uz personas
identifikacijas datu noskaidrosanas sarezgitibu, izmekléjot atseviska veida noziegumus,
analizétas ODL normas, lai padzilinati noskaidrotu pétito ODL normu véstijumu, un
aplikota jéedzienu “konkréta persona”, “identificéta persona” un “identificésana” nozime
no kriminalistikas un operativas darbibas teorijas viedokla. Apvienojot praktiska darba,
kriminalistikas atzinu un tiesiska reguléjuma izpétes rezultatus, ir sniegts situacijas vérté-
jums un priekslikumi problémas risinasanai.

Darba meérkis, materials un metodes

Si pétijuma mérkis — konstatét un definét juridisko problému, seviski tas praktisko
aspektu, kas atseviskas situacijas liedz efektivi izmantot operativa eksperimenta pasakumu.
Raksta analizétas praktiska darba situacijas, kuras redzama ODL normas ietverto nosaci-
jumu negativa ietekme uz pasakuma izmantos$anas iespéjam. Pétijuma tiek noskaidrots,
vai problému var risinat, grozot vai papildinot ODL vai iestazu iek$éjo instrukciju normas.

Pétijuma tika lietota valodnieciska (tekstuali gramatiska), logiska, sistémiska un
teleologiska tiesibu normu interpretacijas (tulkosanas) metode. Rezultata tika gata skaidra
izpratne par operativo eksperimentu reguléjoso tiesibu normu véstijuma nozimi. Induk-
cijas un dedukcijas metode tika lietota, lai analizes rezultata iegtta informacija un kon-
statéjumi dotu jaunas domas (secindgjumus), kas lautu sniegt priekslikumus konstatéto
problému risinasanai.

Operativa eksperimenta nosacijumu analize

Jebkura operativa pasakuma veiksana ir pielaujama tikai gadijuma, ja tiek izpilditi
visi ODL normas noteiktie pasakuma veik$anas nosacijumi un ta isteno$ana tiek pama-
tota ar noteikta rakstura informacijas saturu jeb pamatojumu. ODL 15. panta ir noteikti
vairaki operativa eksperimenta veidi, kurus péc nepieciesama pamatojuma un veik$anas
nosacijumu rakstura var iedalit divas grupas. ODL 15. panta tresaja dala noteiktais ekspe-
rimenta veids veicams, balstoties uz ipasa pamatojuma saturu un nosacijumu izpildi,
savukart atlikusie eksperimenta veidi istenojami, balstoties uz visparéjiem pamatojumiem
un nosacijumiem.

Operativa eksperimenta veidi, balstoties uz visparéju pamatojumu un nosaciju-
miem (ODL 15. panta pirma un otra dala), tiek lietoti gadijumos, ja:

« operativas darbibas mérku un uzdevumu izpilde ar citiem lidzekliem un meto-
dém nav iespéjama vai ir batiski apgratinata (ODL 4. panta ceturta dala);
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« operativas darbibas subjekta riciba ir informacija par noziedziga nodarjjuma
izdarisanas faktu, par kuru uzsakta operativa parbaude (ODL 21. pants);

« sanemts tie$a vaditaja (prieksnieka) vai vina vietnieka akcepts (ODL 7. panta
otra dala).

Operativa eksperimenta veidi, balstoties uz ipasi paredzétu pamatojumu un nosa-
cijumiem (ODL 15. panta tresa dala), tiek lietoti gadijuma, ja:

o operativas darbibas mérku un uzdevumu izpilde ar citiem lidzekliem un me-
todém nav iespéjama vai ir batiski apgratinata (ODL 4. panta ceturta dala);

o uzsakts operativas izstrades process (ODL 22. pants);

« operativas darbibas subjekta riciba par konkrétam personam ir informacija, kura
dod pietiekamu pamatu turét $is personas aizdomas par noziedziga nodarijuma
gatavo$anu vai izdariSanu vai par valsts vai sabiedribas drosibas apdraudéjumu,
vai ari tas tiek meklétas par izdarito noziedzigo nodarijjumu;

« personas ir ieklautas operativaja uzskaité (ODL 22. panta otra dala un 15. panta
tres$a dala);

« sanemts tiesa vaditaja (prieksnieka) vai vina vietnieka akcepts (ODL 7. panta
otra dala);

« sanemts operativas darbibas subjekta vaditaja vai vina vietnieka akcepts (ODL
22. panta otra dala);

« sanemts prokurora akcepts (ODL 15. panta tresa dala).

Redzams, ka ODL 15. panta tre$as dalas izpratné (turpmak, runajot par opera-
tivo eksperimentu ODL 15. panta tre$as dalas izpratné, — OE) operativa eksperimenta
veik$ana paredzéta, izpildot vairakus Ipasus nosacijumus. Nemot véra pétijjuma mérkus
un uzdevumus, raksta analizéts OE veids, kur$ veicams, balstoties uz ipasi paredzétu
pamatojumu un nosacijumu (ODL 15. panta tresa dala) izpildi.

Apskatot nosacijumu par operativas darbibas subjekta riciba par konkrétam per-
sonam esosu informaciju, kura dod pietiekamu pamatu turét $is personas aizdomas par
noziedziga nodarijuma gatavo$anu vai izdariSanu vai par valsts vai sabiedribas dro-
$ibas apdraudéjumu, vai ari tas tiek meklétas par izdarito noziedzigo nodarijumu, var
secinat, ka tas ir atvasinats no operativas izstrades uzsaksanas nosacijuma / pamatojuma
(ODL 22. pants), tacu tas ir saistoss ari OE izpildé, jo $is pasakums veicams tikai pret
operativaja izstradé eso$am personam. Saistiba ar $o secinajumu janorada uz butisku
apstakli — pamatojums uzsakt operativo izstradi un personu ieklaut operativaja izstradé
nav automatisks pamatojums veikt OE. Sada izpratne par OE veik$anas pamatojumu
nav pareiza, tacu ta reizém tiek lietota praksé — darbinieku lémumos. Dazkart praksé
darbinieki operativas izstrades uzsaksanu uztver ka formalu darbibu, respektivi, rodoties
nepieciesamibai veikt OE, amatpersona noformé nepiecieSsamos dokumentus operativas
izstrades uzsaksanai un $o pasu pamatojumu norada OE veik$anas lémuma, un otradi —,
uzsakot operativo izstradi, amatpersona uzskata, ka ar $o bridi ta ir tiesiga veikt jebkuru
operativo pasakumu bez atseviska (papildino$a) pamatojuma. Sada prakse nav pareiza,
jo OE veik$anas pamatojumam, tapat ka pamatojumam citiem pasakumiem, kuri aizskar
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personas tiesibas, jabut konkrétam, labi motivétam un noraditam ODL 23.! panta pare-
dzétaja lemuma.

Pasakuma veik$anas pamatojums izpauzas divéjadi: pamatojuma, kadeél jalieto tiesi
sis konkrétais pasakums, un pamatojuma, kadél pasakums jaorganizé tiesi péc ieplanota
(konkréta) scenarija.

Planojot OE, pamatojuma janorada, kadus apstaklus pasakuma gaita planots radit
un kadas biis amatpersonas vai slepena paliga darbibas jeb aktivitates. Operativas izstrades
uzsaksanas pamatojums ir “informacija, kas dod pietiekamu pamatu turét konkrétas
personas aizdomas par noziegumu gatavosanu vai izdarisanu”, jeb fakti / informacija
par personu noziedzigam aktivitatém, bet $adas informacijas saturs var ari neietvert
atbildi, kadeé] javeic tiesi $is amatpersonas planotais pasakums, pieméram, OE. Lai ievérotu
Eiropas Cilvéktiesibu tiesas (turpmak — ECT) noteikto pasivas izmeklésanas manieres
kritériju, amatpersonai OE veik$anas pamatojums un norise OE dokumentacija jaizklasta
detalizéti, noradot, kadus apstaklus paredzéts radit, kada ir paredzéta OE veicéja riciba un
kade] ta japauz izvélétaja veida. Svarigi noradit informaciju, kas apliecina, ka OE ietvaros
notiks iestades “pievieno$anas” planotam noziegumam, nevis tas tiks ierosinats, ka ari
jaatklaj, ka OE tiks veikts pret konkrétu personu (pieméram, “Khudobin pret Krieviju”,
49., 134. rindkopa [9]). Seit minétais lauj secinat, ka analizétais nosacijums, kas izriet
no operativas izstrades uzsaksanas pamatojuma, ir batisks ari OE veik$ana, bet praksé,
nemot véra pasakuma mérki un ECT judikatara noteiktos kritérijus, tas izpauzas atskirigi.

Ipasa uzmaniba japievers vél vienam OE nosacijumam — OE veicams pret per-
sonam, kuras ieklautas operativaja uzskaité. Praksé, ka ari konsultéjoties ar citiem nozares
specialistiem, nakas konstatét, ka tiesi $is nosacijums atseviskas situacijas liedz veikt OE,
jo dazkart operativa situacija nedod iespéju noskaidrot personas identifikacijas datus.
Operativas darbibas iek$éjo instrukciju reguléjuma paredzéts, ka operativaja uzskaité
ieklaujamas personas identifikacijas dati (personas vards, uzvards un personas kods) ir
jaieklauj lemuma par operativas izstrades ierosinasanu. Tatad praksé par identificétu
personu tiek uzskatita tada persona, kuras identifikacijas dati ir noskaidroti. Citi kritériji,
kas lautu veikt operativo izstradi pret konkrétu personu, netiek minéti. Lidzigi ir ar OE
planosanu. Ja nav noskaidroti personas dati, pasakums netiks akceptéts.

Lai raksturotu problémas izpausmi praksé, jamodelé tris situacijas, kuras sasto-
pamas tiesibsargajoso iestazu ikdienas darba un kuras spilgti atklaj OE tiesiska reguléjuma
vai ta interpretacijas problému.

Pirmkart, japievérs uzmaniba noziegumiem, kuri izdariti interneta vide (kiber-
noziegumi) vai ar interneta vides starpniecibu. Policija aizvien biezak darba gaita saskaras
ar problému, ka aizliegtie priek$meti un vielas tiek izplatitas ar interneta vides starpnie-
cibu. Pieméram, persona, kura izplata narkotikas, ar klientu par narkotisko vielu veidu,
apjomu, samaksu un nodo$anas kartibu vienojas sarakstes veida, izmantojot dazadas
interneta vietnes (Draugiem.lv, Facebook u. c.), elektronisko pastu (Gmail, Yahoo, Mail.ru
u. c.), sazinas aplikacijas (WhatsApp, Viber, Signal, Telegram u. c.) un citas komunika-
cijas un tehnologiskas iespéjas. Interneta vidé, izmantojot dazadas IP adreses slépsanas
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metodes (pieméram, free proxy server vietnes vai, pieméram, aplikaciju Orbot, Orfox [17]),
noziedznieki visai veiksmigi var izvairities no savas istas IP adreses atklasanas, péc kuras
tiesibsargajosas iestades noziedznieku varétu identificét. Tapat pastav ta sauktais melnais
internets (Dark web, pieméram, Tor, Freenet), kura personas identifikacija ir teju neie-
spéjama [12]. Ar Tor instrumentu persona var slépt savu identitati un atrasanas vietu,
noradot valstis, kuras persona patiesiba neatrodas [11]. Sie apstakli policijai rada ne tikai
personas identifikacijas grutibas, bet pat nozieguma izmeklésanas piekritibas (jurisdik-
cijas) problémas, jo sarezgiti ir noskaidrot, kura valsti persona noziegumu ir izdarijusi.

Lai noskaidrotu identitati personai, kura slépjas, lietojot tehniskas un interneta
vides tehnologiskas iespéjas, policijai OE ietvaros jarada noteikti apstakli (situacijas),
kuru dé] persona, kas veic noziegumu, piekrit nodibinat kontaktu ar OE veicéju. Tacu,
lai $adu situaciju raditu, nepieciesams OE veiksanas akcepts no operativas darbibas sub-
jekta amatpersonas tie$a prieksnieka, iestades vaditaja un prokurora. Lai akceptu iegitu,
jaizpilda ODL minétie nosacijumi, respektivi, persona, kuras vards, uzvards un personas
kods nav zinams, jaieklauj operativaja izstradé, bet to izdarit nevar, jo iestadei $i informa-
cija nav zinama un apstakli liedz to noskaidrot. Tadéjadi tiek paralizéts tiesibsargajoso
iestazu darbs. Minétais attiecas uz jebkuru noziegumu, kurs izdarits, pérkot un pardodot
aizliegtus priekSmetus, pieméram, ierocus vai butiskas to sastavdalas [4], bérnu porno-
grafijas materialus.

ODL 22. panta pirmas dalas reguléjuma noteikts, ka operativa izstrade uzsakama
pret konkrétam personam, ja operativas darbibas subjekta riciba ir informacija, kas dod
pietiekamu pamatu turét $is personas aizdomas par noziedziga nodarijuma gatavo$anu
vai izdarisanu. Jédziens “konkréta persona” atbilstigi apskatitas normas saturam batu
jatulko plasak neka personas identifikacija péc varda, uzvarda un personas koda. Ja
jedziens “konkréta persona” tiek vértéts ka nosacijums, kura paredzéts intereséjoso per-
sonu izdalit no visas sabiedribas ka vienigo individu, kurs izdarijis konkréto nodarijumu
vai kurs atradies kada konkréta vieta, vinu iespéjams identificét péc, pieméram, pirkstu
nospiedumiem, DNS, balss u. c. personas unikalajam pazimém. Tacu jédzienu “konkréta
persona” var interpretét ari ka nosacijumu, kas ierobezo iestazu veikto operativo darbibu
pret nekonkrétu personu loku. Respektivi, ja operativa darbiba tiek veikta pret nekon-
krétam personam, ta faktiski parkapj iedzivotaju tiesibas uz privatas dzives, majokla un
korespondences neaizskaramibu, jo pasakumi tiek organizéti bez likumiga pamatojuma.

Saistiba ar iestades ricibu pret nekonkrétu personu ECT savu viedokli paudusi
lietas “Khudobin pret Krieviju” sprieduma. Lietas “Khudobin pret Krieviju” sprieduma
49. un 134. rindkopa teikts, ka iesniedzéjs (Khudobin) pirms aizturésanas (lietas ietvaros,
kura izskatita ECT) ieprieks nav sodits. Vieniga informacija, kas liecinaja par iesniedzéja
saistibu ar narkotisko vielu izplatiS$anu, sanemta no viena policijas slepena informatora
(sievietes). Liecibu snieg$anas laika informatore ECT noradijusi: “Taja laika es nezinaju,
kur iegtt heroinu, tapéc toreiz es izlému zvanit [Khudobin], jo agrak vin§ man bija tas
pardevis.” ECT konstatéja, ka iesniedzéjs neguva nekadu finansialu ieguvumu, pardodot
narkotikas informatorei, jo iesniedzéjs narkotikas iegadajas no citas personas, samaksajot
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personai tikpat, cik vélak pardosanas bridi pieprasija informatorei. No minétajiem apgal-
vojumiem ECT secinaja, ka iesniedzéjs nav policijai zinams narkotiku tirgotajs un poli-
cijas operacija netika vérsta konkréti pret iesniedzéju, bet gan pret jebkuru personu, kas
piekristu piegadat heroinu informatorei [9]. No sprieduma satura secinams, ka pirms
minéto policijas aktivitasu veiksanas policijai bija jaiegast konkréts pamatojums, kas
norada uz iesniedzéja saistibu ar narkotisko vielu izplatisanu. Ja $ads pamatojums netika
iegiits, nedz nacionala tiesa, nedz ECT nespéj noteikt, vai iestade bija “pievienojusies”
kriminalam darbibam vai tas izprovocéjusi (iniciéjusi).

Jebkurs planotais operativais pasikums veicams ar konkrétu pamatojumu: kadeél
pasakums javeic (ko planots sasniegt) un kadé] javeic tiesi $is konkrétais izvélétais pasa-
kums péc konkréta scenarija (pieméram, pamatojums personas cilvéka pamattiesibu
ierobezojumam, izpildot attiecigu operativo pasakumu). Ja operativa darbiba tiek veikta
bez objektiva un konkréta pamatojuma, tas nozimé, ka jebkurs cilvéks var klat par iestades
meérki un pret vinu var tikt izmantotas operativas darbibas subjekta riciba esosas eksklu-
zivas operativo darbibu metodes, taktika un specialas tehnikas iespéjas, tacu sada riciba
demokratiska sabiedriba nav pielaujama. Apskatita ECT sprieduma situacija atklaj, ka
$aja gadijjuma iestades pamatojums bija parak visparigs (“notvert narkotiku tirgotaju”),
tadel pasakums tika vértéts ka veikts pret nekonkrétu personu loku.

OE pasakuma saksana pret personu, kura kada interneta portala slépjas aiz kon-
kréta lietotajvarda, nav uzskatama par pasakumu pret nekonkrétu personu, bet gan pret
personu, kura konkrétaja interneta vietné, izmantojot konkrétu lietotajvardu, nodarbojas
ar noziedzigam aktivitatém, t. i., veic saraksti, organizéjot noziedziga nodarijuma izpildi.
Dialogs OE ietvaros, tostarp sakotnéja saraksté interneta portala, OE veicéjam notiks ar
konkrétu personu, kura izmanto konkrétu lietotajvardu. OE pirmajos posmos persona
tiks identificéta, jo ar to tiks nodibinats jau fizisks (redzes) kontakts, un sis notikums
tiks fikséts ar audio un video fikséjosu aparattru. Nedrikst aizmirst, ka viens no OE
meérkiem var bat informacijas parbaude. Laujot veikt OE pret konkrétam personam,
kuras iespéjams izskirt péc lietotajvarda un to veiktas sarakstes satura interneta, iestades
var parliecinaties par iegutas informacijas patiesumu un identificét konkréto personu,
ka ari atbilstosi planot turpmako operativo darbibu. Informacijas parbaude OE ietvaros
nenozimé, ka persona tiek ievilinata slazda vai provocéta uz noziedzigu ricibu, ka, pie-
méram, tas izpaudas devindesmito gadu sakuma Kanadas Karaliskas policijas (Royal
Canadian Mounted Police, RCMP) attistitaja slepenas operacijas tehnika Mr. Big, kuras
ietvaros policijas darbinieks, kur$ uzdevas par noziedznieku ar labiem kontaktiem policija,
personai radija prieksstatu, ka vina iesaistas noziedzigas aktivitatés (lai gan persona ar
$adiem noziegumiem agrak nebija saistita). Metodes sakotnéjais mérkis bija iegit per-
sonas uzticibu. Péc tas iegtisanas policijas slepenais darbinieks jeb ta sauktais Mr. Big
pazinoja, ka vinam esot kontakti policija un tie var palidzét atbrivoties no tikko iegtitiem
pieradijumiem, kas, neapsaubami, apstiprinaja personas vainu agrak izdaritaja nozieguma
(kas bija policijas sakotnéjas intereses objekts un ta dél tika lietota $i slepenas operacijas
tehnika), tacu $ai personai jaizstasta, ka vin$ izdarija $o noziegumu, atklajot visas detalas.
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Ja persona to nedaris, palidzibu nesanems [10; 16]. Sada policijas aktivitate neapsaubami
ietver provokacijas un slazda pazimes. Sada metode Eiropas demokratiskaja sabiedriba nav
pielaujama. Informacijas parbaude OE ietvaros, bez $aubam, neparedz minétas tehnikas
provokacijas un slazda izpausmes, kas personu varétu ietekmét atzities nozieguma, ko
patiesiba ta nav izdarijusi.

Domajams, dala praktiku uzskata, ka OE veiksana talitéji nozimé personas fak-
tiskas noziedzigas ricibas — narkotiku iegades briza, kukula nodosanas briza — fiksésanu,
tacu praksé ta nav. Biezi vien lidz patiesajam nozieguma fiksésanas bridim paiet gars
izzinasanas process. Ta gaita var tikt noskaidrota gan personas motivacija, gan lidzda-
libnieki, gan pieradijumu avoti, gan cita izmeklésanai svariga informacija. OE plano-
$anas un izpildes gaita nav pielaujama personas provocésana uz noziedzigu ricibu, ka
ari jarékinas, ka nakotné iestades ricibu var vértét ECT, skatot jautdjumu, ka iestades
(un OE veicéja) aktivitates ietekméja un vai ietekméja personu izskirties par noziedzigu
ricibu. Nav pamata bazam, ka informacijas parbaude OE ietvaros ietekmés pasakuma
tiesiskumu. OE veiksana izzinasanas / informacijas parbaudes noltkos nav prettiesisks
pasakums, tiesi pretéji — ta rezultati lauj iestadei efektivak planot turpmako darbu un
sasniegt kompetences mérkus un uzdevumus.

Veértéjot konkrétas personas izdaliSanu no paréjas sabiedribas péc tas lietotajvarda
kada interneta vietné vai péc lietota talruna numura kritérijiem, janoskaidro, vai sie krité-
riji ir pietiekami, lai izdalitu individu ka konkrétu un veiktu pret to aktivitates. Interneta
vietnes konts, neapsaubami, var tikt vienots ar cilvéku, kur$ ar $i konta starpniecibu
pauz attiecigu informacijas saturu (piemeéram, sarakste), tapat ari talruna numurs var
tikt vienots ar ta lietotaju, kurs ar ta starpniecibu pauz savu subjektivo viedokli sarunas
vai iszinu saraksté.

Péc autora domam, ja ir fikséts sakaru lidzeklis (lietotajvards, talruna numurs
u. tml.), ar kuru tiek pausta operativu interesi izraiso$a informacija, kas norada uz sakaru
lidzekla lietotaja noziedzigo aktivitati, vai kads priek$mets (automasina), kurs fikséts ka
nozieguma izdarisanas lidzeklis vai paliglidzeklis, operativa darbiba pret personam, kuras
saistitas ar Siem sakaru lidzekliem vai priekSmetiem, ir pielaujama. Operativa darbiba
$ada gadijuma tiktu veikta tiesi pret $o konkréto personu, kura izmanto konkrétu sakaru
lidzekli vai transportlidzekli. OE tiktu pamatots ar personas sarakstés vai sarunas pausto
informacijas saturu un avotu, kur 1 informacija iegita.

Otrkart, modeléjot situacijas, kuras spilgti atklaj OE tiesiska reguléjuma vai ta
interpretacijas problému, japievérsas apstakliem, kas rodas cina ar terorismu vai atklajot
noziegumus, kurus veic bégli no terorisma riska valstim vai personas, kuru identitates
datus noskaidrot nav iespéjams.

Latvija un citur Eiropa tiesibsargajos$as iestades praksé saskaras ar problému, ka
noziegumus izdara personas, kas ieradusas no terorisma riska valstim un Eiropa iecelo-
jusas bégla statusa. Biezi $im personam nav identifikacijas dokumentu vai tie ir viltoti.
Nemot véra situaciju arabu valstis, kuras notiek karadarbiba un vide Eiropas iedzivotajiem
un to izvélétajam politiskajam kursam ir nedraudziga, personu identitates parbaude ir
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ierobezota vai pat neiespéjama, jo $o valstu iestades nav ieinteresétas térét resursus un
sniegt nepiecieS$amo atbalstu Eiropas valsts iestadei, lai palidzétu identificét kadu bégli
Eiropa. Turklat persona var atteikties nosaukt savus identitates datus vai var nosaukt
nepareizus datus, kas personas parbaudi novedis strupcela. Eiropas plassazinas lidzeklos
rodama informacija, ka viens no tris bégliem, kuri ieradusies no Sirijas, Eiropa iece]ojusi
ar viltotiem personu apliecinosiem dokumentiem, kuros noradits neists vards, uzvards
un valstiska piederiba. Vacijas lekslietu ministrijas parstavis kada intervija noradija, ka
2015. gada laika Vacija ieradusies aptuveni 527 tukstosi béglu, no kuriem aptuveni 30 %
bijusi viltoti dokumenti [20]. Kop$ 2015. gada $adu béglu skaits ir ievérojami palielina-
jies. Turklat jaatceras, ka Eiropa iecelojusie bégli galvenokart ierodas no terorisma riska
valstim, tadéjadi ari potencialie terorisma riski ievérojami pieaug.

Pieméram, iespéjama situacija, ka tiek iegita informacija par $ada individa (bégla)
interesi par ierocu vai spragstvielu iegadi un nepieciesams veikt attiecigus operativas
darbibas pasakumus, lai atklatu un fiksétu personas noziedzigus noltikus un aktivitates.
Taja pasa laika personas identitates dati nav zinami, un, nemot véra augsto iespéjamibu,
ka personas identifikacijas dokumenti varétu but viltoti, zad ODL 15. panta tresaja dala
ietverta nosacijuma jéga. Ja péc personas dokumentiem noskaidrotais vards un uzvards,
iespéjams, tapat nav personas Istais vards, vai ir nozime, kads vards tiek ierakstits lemuma
par personas ieklausanu operativaja uzskaité un léemuma par OE veiksanu? Ka noskaidrot
personas istos datus, ja, pieméram, nav zinams, no kuras valsts persona iecelojusi? Savukart,
jaarivalsts ir zinama, cik ilgu laiku aiznems tiesiskas palidzibas laguma izpilde un vai ta
vispar tiks sniegta, pieméram, lidzot Sirijas tiesibsargajosajam iestadém identificét kadu
Sirijas pilsoni? Tomeér situacija ir jarisina nekavéjoties, jo policijas iesttita cilvéka kontakts
ar interesi izraiso$o personu nebis noturigs: ja I persona nesanems prasitos ierocus, vina
tos meklés citur, un OE veicéjam nebis iemesla ar personu turpmak uzturét kontaktu.

Var secinat, ka normativais reguléjums un praksé ieviesta kartiba liedz efektivi
atklat noziegumus, kuros iesaistitas personas izmanto viltotus dokumentus vai to iden-
titates datu noskaidros$ana ir seviski sarezgita.

Treskart, japakavéjas pie analizéta nosacijuma izpausmes pretizlikosanas darba.
Klasiska izpratné izlakosana ir citas valsts izlikdienesta amatpersonas vai tas rekrutétas
personas aktivitate kadas intereséjosas valsts teritorija ar nolaku iegat izlikosanas infor-
maciju. Savukart pretizlikosana ir aktivitate pret izlikdienestu darbibam. Intereséjosas
valsts teritorija izlukdienesta amatpersonas darbojas legendéti, respektivi, to atrasanas
valsts teritorija tiek pamatota ar dazadiem izdomatiem iemesliem, citadi vinu darbiba
nebitu efektiva. Bijusais Padomju Socialistisko Republiku Savienibas Brunoto spéku
general$taba Galvenas izlikosanas parvaldes (izlakdienestu vidé pazistama ka GRU)
darbinieks, kurs savas karjeras laika stradajis diplomatiskaja rezidentiira Zenéva, gramata
“Spiegosanas pamati” raksta:

“Aizsegam varéja izmantot praktiski jebkuru amatu jebkura padomju iestadé arzemeés; jeb-
kurs padomju pilsonis, kurs izbrauca arpus Padomju Savienibas, varéja pildit izlako$anas
uzdevumus, un lielaka dala $adu cilvéku patiesam veica izlikosanas darbu. Véstnieks
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un véstnieka Soferis, konsuls un véstniecibas apsargs, viesizradés atbraukusi balerina,
rakstnieks vai makslinieks, parasti taristi un vinu gidi, stjuarti, padomju delegaciju vadi-
taji un locekli, ANO darbinieki un pat macitaji varéja izradities GRU virsnieki.” [18, 123]

Valsti iesutitie izlakdienesta darbinieki izmantoja segdokumentus un legendu,
citadi vinu uzdevumu izpilde arzemés nebutu iespéjama. Specializétaja literatara par
to rakstits, ka segdokumenti tiek izmantoti operativas darbibas konspiracijas nodrosi-
nasanai, lai apliecinatu izlukdienesta amatpersonas izvélétos identitates datus un / vai
piederibu kadai iestadei, organizacijai, uznémumam vai firmai, tadéjadi nodrosinot attie-
ciga operativa (izliko$anas) uzdevuma izpildi un noslépjot piederibu izlikdienestam un
/ vai isto identitati [14, 261]. Valsts iekséjai drosibai bistamakie izlakdienestu darbinieki
ir ta sauktie nelegali, kuri valsti ierodas ar 1pasi dzili izstradatu legendu, kas nekada veida
neasociéjas ar valsti, kuru parstav izlukdienests, un izlaks (nelegalis) var nedarbosies
ka valsts parstavis valstiska organizacija. Sadas personas identificét ir ipasi sarezgiti, jo
vinas ir speciali apmacitas, lai pretdarbotos pretizliko$anas dienestu aktivitatém, un
vinu legendas ir seviski labi izstradatas. Nelegali vienmér slépj savu identitati un biezi
vien ari piederibu konkrétajai valstij. Operativas darbibas (izlakosanas darbibas) teorija
un prakseé jédziens “nelegalis” tiek skaidrots ka persona, kas dzivo un darbojas ar daléji
vai pilniba izdomatiem identitates datiem un viltotiem dokumentiem, ka ari legendétu
dzives gajumu [14, 185].

Pretizlikosanas darba prakse, ka izliks izmanto segdokumentus un atbilstigu
legendu, ir passaprotama, un ta atseviskos gadijumos var but logiska izlikdarbibas izpaus-
mes dala. To zinot, rodas jautajums, ka pret $adam personam iespéjams veikt OE, ja vinu
istie personas identifikacijas dati, visticamak, nekad nebiis zinami. Sada rakstura informa-
ciju iespéjams noskaidrot tikai izlako$anas rezultata, pieméram, rekrutéjot augsta limena
valstij nedraudziga izlakdienesta amatpersonu, kurai ir piekluve arzemés darbojosos
nelegalu identificéjosajiem datiem. Sads rezultats — rekrutéta augsta limena izlikdienesta
amatpersona — ir viens no augstakajiem izlakdienestu rezultatiem, kads iespéjams, un
to realizét diezgan reti izdodas pat spécigakajiem izlikdienestiem pasaulé, respektivi,
nedrikst palauties uz to, ka tik ties$am izdosies noskaidrot izlika patiesos datus.

Protams, ieklaujot lemuma “par personas ieklausanu operativaja uzskaité” un lé-
muma “par OE veik$anu” personas neistos datus, formali bas izpildits likuma noteiktais
nosacijums un OE varétu veikt, bet, ja amatpersona apzinas, ka dati personu patiesiba
neidentificé, bet drizak apzimeé, ka vértét $adu amatpersonas ricibu no tiesiska un étiska
viedokla? Péc autora domam, $is nosacijums praktiskaja darba var radit un rada aplamu,
pat neétisku ricibu.

ODL regulejuma veéstijums

Atbildes uz $eit aplukotajiem jautajumiem, iespéjams, sniegs ODL 22., 23. un
15. panta tulko$anas (interpretacijas) rezultati, kas iegti, lietojot sistémiskas un teleo-
logiskas tiesibu normu interpretacijas metodes.
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Vispirms nepieciesams noskaidrot, kas ODL normu izpratné ir identificéta jeb ope-
rativaja uzskaité ieklaujama persona un kadi kritériji jaizpilda, lai personu ieklautu opera-
tivaja uzskaité un uzsaktu tas operativo izstradi. Ar sistémiskas interpretacijas metodes
palidzibu var noskaidrot tiesibu normas jégu saistiba ar citam tiesibu normam [1], tadé]
jautajums tiek pétits OLD 22. un 23. panta véstljumu konteksta, no kuriem izriet ODL
15. panta tresas dalas nosacijums, ka “OE veicams pret personam, attieciba uz kuram
tiek veikta operativa izstrade”. Savukart ar teleologisko (jégas un mérka) interpretacijas
metodi iespéjams noskaidrot tiesibu normas jégu, pamatojoties uz lietderigu un taisnigu
meérki, kas jasasniedz ar attiecigo tiesibu normu [1]. Normu jéga mekléjama operativas
darbibas mérkos, uzdevumos un konkréta operativa pasakuma meérkos.

Lai uzskatamak atklatu ODL 22. un 23. panta saturu, kura skaidrots, kas ir ope-
rativaja uzskaité ieklaujama vai izstradajama persona un kadi ir uzskaité ieklaujamas
personas identifikacijas kritériji, o normu izklasts (kur pieminéta operativaja uzkaité
ieklaujama vai izstradajama persona) sniegts tabula (sk. 1. tab.), péc kuras veikta to analize
un tulkosana, lietojot nosauktas juridiskas tulkosanas (interpretacijas) metodes.

1. tabula. Operativas darbibas likuma 22. un 23. panta satura izklasts*

P;:!;a 22, pants 23. pants

1. Ja operativas darbibas subjekta riciba ir Operativas darbibas subjekti ir tiesigi vakt,
informacija par konkrétam personam sistematizét, analizét, uzglabat un uzskaitit
(iegdta ari operativas parbaudes rezultata) publiski pieejamo un slepeno informaciju
un ta dod pietiekamu pamatu turét sis par personam, faktiem, notikumiem
personas aizdomas par noziedziga nodarijuma | un lietam (pasiva uzskaites forma),
gatavos$anu vai izdarianu [..], attieciba uz Sim | kas nepiecieSama un kam ir nozime
personam jauzsak operativa izstrade. operativas darbibas un kriminalprocesa

uzdevumu veiksanai.

2. leklaut personas operativaja uzskaité (aktiva

- uzskaites forma) ir atlauts tikai tad, ja attieciba
uz tam tiek veikta operativa izstrade.

3. Par operativo izstradi jaierosina operativas Operativaja uzskaité ieklauto personu tiesibas
izstrades lieta, bet personas, attieciba un brivibas var ierobezot tikai Kriminalprocesa
uz kuram tiek veikta operativa izstrade, likuma vai citos likumos noteiktajos gadijumos
ieklaujamas operativaja uzskaité. un kartiba.

4, 2. punkts: Ja zinas, uz kuru pamata

persona ieklauta operativaja uzskaité,
nav apstiprinajusas, $T persona no uzskaites
nonemama. Operativas uzskaites lietas
(operativas parbaudes un operativas izstrades
- lietas) izbeidzamas, ja:
1 LI
2) noziedzigs nodarijums un 30
noziedzigo nodarijumu izdarijusas
personas ir noskaidrotas.

* Citeéti visi fragmenti, kuros pieminéta (raksturota) uzskaité ieklauta vai izstradajama persona.
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Var secinat, ka ODL nav noteikti konkréti kritériji, kas raksturo identificétu per-
sonu. Taja ari nav atrodama informacija, kas detalizétak raksturotu operativaja uzskaité
ieklaujamu (identificétu) personu. Vienigais operativaja uzskaité ieklaujamas jeb izstra-
dajamas personas kritérijs atrodams ODL 22. panta pirmaja dala — taja noteikts, ka sSIm
personam jabit “konkrétam”.

Ka tas tika skaidrots ieprieks, $o nosacijumu var izprast divéjadi:

1) jédziens “konkrétam personam” tiek lietots, lai operativo darbu izstrades ietvaros
veiktu darbibas attieciba uz noteiktam personam (persona fikséta ka konkrétas
automasinas vai talruna numura lietotajs vai, pieméram, kadas interneta vietnes
konta lietotdjs) jeb nepielautu operativas darbibas pret nekonkrétu personu loku;

2) jedziens “konkrétam personam” tiek lietots, lai operativais darbs izstrades ietva-
ros tiktu veikts tikai pret konkrétiem individiem, kurus iespéjams izskirt (identi-
ficét), un tie ir identificéti péc to unikalajam pazimém (pirkstu nospiedumiem,
DNS, vizualajam ipasibam, balss u. c. individa unikalajam pazimém).

Normu interpretacijas rezultati lauj secinat, ka likuma noteikts stingrs operativas
darbibas ierobezojums pret nekonkrétu personu loku, savukart tas, ka izstrades uzsak-
$anas bridi persona nav identificéta, neierobezo operativo darbibu pret konkrétam per-
sonam, kuras no sabiedribas iz§kiramas péc citiem kritérijiem.

Vértéjot nosauktas ODL normas un ODL noteiktos principus (4. pants) no teleo-
logiskas tulko$anas metodes viedokla, var secinat, ka butiskakais operativas darbibas
meérkis ir aizsargat personu un sabiedribas intereses un nodrosinat tiesiskumu (operativas
darbibas veiksanu, ievérojot personu tiesibas) iestazu darba. Ja normativaja reguléjuma nav
stingri noteikts, ka, ieklaujot personu operativaja uzskaité, obligati jazina tas identifikacijas
dati, tad, nemot véra operativas darbibas butibu un mérki, iestades ir tiesigas interpretét
un piemérot ODL normas ta, lai darbu veiktu iespéjami efektivak (to paredz ari operativas
darbibas principi), bet, ievérojot nosacijumu, lai interpretéto normu piemérosanas dél
iestazu darbs neklatu prettiesisks.

Var secinat, ka visparzinamie un plasi lietotie personu identifikacijas veidi — per-
sonas DNS, pirkstu nospiedumu, aréjo pazimju jeb habitologiskas (pieméram, portreta),
balss jeb fonoskopiskas, smarzas jeb odorologiskas ekspertizes — ir legitimi un pasaulé
atziti identifikacijas veidi, tadél nav skérslu, kas liegtu $os panémienus izmantot ari
operativaja darbiba. Ari apskatito likuma normu reguléjuma nav stingri noteikts, ka
operativo darbibu izstrades ietvaros nedrikst vérst darbibas pret personam, kuras nav
identificétas. Likuma noteikts, ka lauts operativo darbibu vérst pret konkrétu personu vai
konkrétu personu loku, kuras ir saistitas, pieméram, ar operativas darbibas gaita fiksétu,
operativo interesi izraiso$u automasinu (nepieciesams registracijas numurs), talruna
numuru vai, pieméram, Draugiem.lv konta lietotajvardu.

Uzskatu, ka likuma reguléjums ir pietiekami elastigs, lai operativas darbibas sub-
jekti ta ietvaros spétu legitimi sasniegt savas kompetences mérkus un uzdevumus.
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Personas (un priekSmetu) identifikacija
kriminalistikas teorijas izpratné

Operativas darbibas teorija Latvija tiek pétita un pilnveidota juridisko zinatnu
kriminalistikas un operativas darbibas teorijas apaksnozaré [15]. Tatad abi zinatnes apaks-
nozares virzieni ir saistiti un viens otru papildina, un tapéc ir svarigi noskaidrot, ko
kriminalistikas teorija vésta par jédzienu “identifikacija”. Kriminalistikas zinatniskaja
literatara teikts, ka nozieguma atklasanas interesés visai biezi ir svarigi noteikt, vai noti-
kuma vieta atstatas pédas atstajusi noteikta persona; vai liecinieks redzéjis tiesi $o cilvéku;
vai no lika iznemta lode ir iz§auta no aizturétajam atnemta ieroca, u. tml. Visos $ajos
gadijumos tiek veikta minéto objektu — cilvéka vai ieroca — identifikacija. Kriminalistikas
literatara tiek skaidrots, ka termins “identifikacija” célies no latinu identificare, kas nozimé
tapatibas noteik$anu. Tam pamata ir latinu izcelsmes vards idem — identisks, tas pats.
Identificét nozimeé noteikt, vai zinamais objekts — cilvéks, ierocis, apavs — ir mekléjamais,
tatad tas pats, kas $aja gadijuma interesé. Minéta identitates jédziena izpratne jaskaidro
$adi: “Noskaidrot personu, kas izdarijusi noziegumu, nozimé visu cilvéku vida izdalit to
vienigo individu, kurs izdarijis konkréto nodarijumu.” [13, 89] No minéta var secinat,
ka identificéta persona ir tada persona, kuru péc tas individualajam pazimém iespéjams
atskirt no paréjam personam sabiedriba.

Atbilstigi kriminalistikas teorijai un praksei personu iespéjams identificét péc per-
sonas genétiskas informacijas koda (dezoksiribonukleinskabes (DNS) sastava pazimém)
informacijas, kura katram cilvékam ir unikala un nav mainama, ka ari péc pirkstu (ari
pédu) nospieduma unikalajam pazimém (nosaka daktiloskopiska ekspertizé), péc fono-
skopiskas ekspertizes slédziena konstatétajam personas unikalajam balss pazimém un ari
péc personas aréjo pazimju raksturojuma (nosaka habitologiska ekspertizé). Skiet divaini,
tacu ir ta, ka kriminalistikas teorija klusé par personas identificésanu péc varda, uzvarda
un personas koda. Tacu $ai klusésanai ir pamatojums. Vards, uzvards un personas kods
nav nemainigi vienumi, un nav iespéjams uz tiem balstit zinatniskus secinajumus, kas
lautu visos gadijumos praksé nesaubigi atzit, ka $1 persona ir tie$i mekléta un neviena
cita. Personas vardu un uzvardu vienmer salidzina ar informacijas sistéma vai policijas
kartotéka pieejamo fotografiju, kura redzama persona, kas jaidentificé. Bez personas
attéla vardam un uzvardam personas identifikacija ir maza nozime.

Personu identifikaciju péc aréjam individualajam pazimém péta kriminalistikas
habitologijas nozare. Zinatniskaja literataira rakstits, ka habitologija ir kriminalistikas
nozare, kas péta likumsakaribas, péc kuram veidojas informacija par cilvéka arienes
pazimém, un uz to izzinasanas pamata izstrada $o pazimju klasifikaciju, ka ari lidzekl]u,
panémienu un metozu sistému to fiksacijai un izmantosanai noziegumu atklasana, izmek-
lésana un mekléjamo personu atrasana [13, 93]. Jaatzimeé, ka personu atpazisana péc
aréjam pazimém tiek veikta ari kriminalprocesa ietvaros un to paredz Kriminalprocesa
likuma 175. panta noteikta izmeklésanas darbiba “uzradisana atpazisanai” [5]. Minétais
panémiens ir legitims, un visa pasaulé tas tiek izmantots noziegumu pieradisana. Savukart
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daktiloskopiskas metodes efektivitati raksturo zinatnisku pétijumu secinajumi par to,
ka cilvéka pirkstu galu rievoto adas virsmu klaj papillaro liniju raksts, kura aina katram
cilvékam ir stingri individuala, un $is raksts ir nemainigs visas dzives laika, sakot no
7. attistibas méne$a mates miesa lidz satradésanai [13, 134]. Minétas metodes ir balstitas
uz zinatnisku pétijumu rezultatiem, un tas noziegumu pieradisana ir atzitas par legitimam
visa pasaulé.

Problema operativas darbibas
batibas un merka konteksta

Operativas darbibas uzdevums ir iegit informaciju par personu noziedzigajam
aktivitatém un partraukt tas. Tatad jaiegiist informacija par personu noziedzigas darbibas
aktu, kurs OE ietvaros jafiksé. Tas, ka personu sauc, nav svarigi. Svarigi, lai operativas
darbibas dokumentacija tiek atklati procesa attistibas posmi, paraditas célonsakaribas —
kontakta nodibinasana un personas piedaliSanas nozieguma izdarisana. Operativas
darbibas materialiem jaatklaj, ka OE veicéjs ar personu nodibina kontaktu. Kontakta
nodibinasanas laika jaiegist materials (DNS, pirkstu nospiedumi, foto, balss ieraksts), kas
turpmakas izmeklésanas gaita laus $o konkréto personu identificét ka personu, kura OE
gaita izskiras veikt noziegumu. Personas darbibas jafiksé ar audio un / vai video tehniska-
jiem lidzekliem, ka tas paredzéts ODL 15. panta tresaja dala. Kontakta nodibinasanas un
noziedzigas ricibas dokumentésana ir arkartigi svariga, lai pieraditu, ka OE uzsaksanas
laika jeb eksperimenta pirmaja posma piedalas ta pati persona, kas OE nosléguma posma
izskiras veikt noziedzigas darbibas. Operativas darbibas gaita javeic operativa personas
identifikacija, lidzigi ka operativas darbibas procesa tiek veikta operativa noziedziga
nodarfjuma kvalifikacija, kas konkrétas operativas lietas ietvaros tiek izmekléta. Vélak,
kad personas aizturésana jau bus notikusi, operativas darbibas gaita iegata informacija
(materials), kas saistita ar personas identifikaciju (pirkstu nospiedumi, DNS u. c.), bus
japarbauda kriminalprocesa noteiktaja kartiba, ka tas notiek ar jebkuru operativas dar-
bibas rezultata iegutas informacijas nostiprinasanu pieradijuma statusa (Kriminalprocesa
likuma 127. panta tresa dala). Saja gadijuma informacija kriminalprocesa tiktu parbaudita
attiecigas ekspertizes ietvaros vai uzradot personu atpazisanai.

Konteksta ar minétajiem secindjumiem janorada ari uz kriminalistikas litera-
thras atzinam, ka operativa personas konstatacija (identifikacija) notiek tad, kad policijas
darbinieks, zemessargs vai kads cits cilvéks atpazist mekléjamo péc publicétas fotogra-
fijas, subjektiva vai sintétiska portreta vai ari péc arienes pazimju apraksta operativaja
apkartraksta vai meklésanas plakata. Sadai atpazi$anai gan nav pieradijuma nozimes
kriminalprocesa, tac¢u ta var bat pamats citam procesualajam (un operativajam — aut. pie-
bilde) darbibam, lai identificétu mekléjama personibu vai identificétu vinu ka nozieguma
izdaritaju [13, 103, 124]. Operativas darbibas ietvaros jabut iespéjai veikt OE, lai fiksétu
personas noziedzigo ricibu, kaut ari intereséjosa persona tobrid ir identificéta péc, pie-
méram, personas fiziskajam pazimém, personas fotografijas, video vai balss ekspertizes
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ietvaros. Tapat jabut iespéjai veikt OE ar neidentificétu personu, tacu personai, pret kuru
vérsts operativais pasakums, jaatbilst noteiktiem identifikacijas kritérijiem (saistiba ar
konkrétu automobili, talruna numuru, IMEI / IMSI kodu, interneta vietnes konta lieto-
tajvardu, IP adresi), respektivi, jaizsléedz gadijumi, ka pasakums tiek veikts attieciba pret
nekonkrétu personu loku. Operativas darbibas procesa tiek veikta operativa personas
noziedzigas ricibas kvalifikacija, tadél nav tik batiski, vai $o personu var identificét
péc identifikacijas datiem. Sos datus var noskaidrot (ja tas ir iesp&jams) cita opera-
tivas darbibas vai pirmstiesas izmeklésanas posma. Operativas darbibas gaita jarada
pieradijjumu un informacijas avoti, kurus var izmantot pieradisanas gaita kriminal-
procesa. Ari operativa cela iegatos individa pirkstu nospiedumus OE sakotnéja un beigu
posma (kontakta nodibinasana — personas izdarits noziegums) iespéjams vélak nostip-
rinat kriminalprocesuala cela, pieméram, veicot pirkstu nospiedumu daktiloskopisko
ekspertizi.

Tapat persona, kura OE uzsak$anas bridi nebija identificéta, péc OE tiek identifi-
céta, un tas daliba nozieguma izdarisana vai nu apstiprinas, vai neapstiprinas. Nedrikst
aizmirst, ka operativas darbibas ietvaros notiek nemitiga informacijas parbaude. Atse-
viskas situacijas informacijas parbaude var but iespéjama tikai OE ietvaros, tadél nedrikst
$o darbibu liegt tapéc, ka ta briza faktiskie apstakli liedz personu identificét péc varda,
uzvarda, personas koda vai ar citiem iepriek$s minétajiem individa identifikacijas vei-
diem, tacu zinamie apstakli un noskaidrotie fakti liecina par kadas konkrétas personas
noziedzigajam aktivitatém.

Operativajam eksperimentam analogu
pasakumu tiesiskais reguléjums
kaiminvalstis

Lietuvas Republika Latvijas operativajam eksperimentam analogs pasakums no-
teikts Kriminalas izlikosanas likuma 2. panta astota punkta 6. apak$punkta (Nozie-
dzigas ricibas imitacija, Simulation of a criminal offense), kura detalizétaks skaidrojums
dots 2. panta 14. punkta. Saskana ar Kriminalas izlako$anas likuma 2. panta 14. punktu
noziedzigas ricibas imitacija ir kriminalas izlikosanas datu vaksanas metode, kas formali
ietver kriminalparkapuma vai cita likumparkapuma izdarisanas pazimes un tiek lietota
ar noluku aizsargat cilvéka tiesibas un brivibu, ipasumu, sabiedribas drosibu un valsti [7].
Apskatot $a panta dalas, var secinat, ka reguléjuma nav noteikts, ka nepieciesams zinat
identitates datus personai, pret kuru pasakums tiek piemérots. Lietuvas normativa re-
guléjuma normas nav ietverts strikts nosacijums, ka pasakums jarealizé tikai pret tam
personam, kuram zinams vards, uzvards un personas kods. Konsultéjoties ar Lietuvas
operativas darbibas tiesibu specialistu un ilggadéjo praktiki Dr. iur. Vladu Tumalavicu
(Vladas Tumalavicius), tika noskaidrots, ka Lietuvas tiesibsargajosas iestades ir tiesigas
veikt operativo darbibu, kas izpauzas noziedzigas ricibas imitacija, arl pret personam,
kuru vards, uzvards un personas kods nav zinams.



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 1 (10)

Marcis Grinciuns. Operativa eksperimenta veik$anas
nosacijuma izpildes problematika

Var secinat, ka Lietuvas tiesiskaja reguléjuma nav ietverts nosacijums, kas aizliegtu
veikt operativajam eksperimentam analogu noziedzigas ricibas imitacijas pasakumu pret
personam, kuru identifikacijas dati nav zinami. Likums ari neparedz personai noteikt
sevisku statusu, lai pret to varétu veikt attiecigo pasakumu.

Igaunijas Republika Latvijas operativajam eksperimentam analogs pasakums no-
teikts Kriminalprocesa kodeksa 126.8 panta (Noziedzigas ricibas iestudésana, Staging of
criminal offence). Jédziena staging nozime ir “situacijas iestudésana”, “noteiktu apstaklu
radi$ana uz konkrétu bridi” [19]. 126.8 panta pirmaja dala noteikts, ka pasakumu atlauts
veikt, neparkapjot 126.! panta tresaja punkta noteiktos ierobezojumus. 126.! panta tre-
$aja punkta noteikts, ka iestazu veiktie pasakumi nedrikst apdraudét cilvéka dzivibu vai
veselibu, nodarit nepamatotu kaitéjumu personas ipasumam vai apkartéjai videi, ka ari
veiktie pasakumi nedrikst radit nepamatotu personas tiesibu parkapumu. Citi ierobezo-
jumi vai nosacijumi, iznemot pasakuma saskano$anu ar tiesu, 126.% panta nav minéti [2].
Analizéto tiesisko normu satura nav saskatami nosacijumi, ka sada veida pasakums javeic
pret personu ar sevisku procesualu statusu (ODL — izstradé esosa persona) vai nosacijumu,
ka personas identifikacijas datiem jabut noskaidrotiem.

Krievijas Federacija (turpmak — KF) Latvijas operativajam eksperimentam analogs
pasakums (kontrolpirkums, test purchase un operativais eksperiments, operational
experiment | operational-search experiment) noteikts Operativo meklésanas pasakumu
likuma 8. panta. Saskana ar $aja panta noteikto aizliegto vai ierobezotas aprites vielu,
priek$metu un produktu kontrolpirkums, tapat ka operativais eksperiments, ko veic ope-
rativos meklésanas pasakumus veico$as amatpersonas vai personas, kuras sniedz tam
atbalstu, tiek veikts, pamatojoties uz léemumu, ko apstiprinajis iestades vaditajs. Opera-
tivais eksperiments veicams tikai gadijumos, lai atklatu, novérstu un apkarotu smagus
noziegumus, ka ari atklatu un identificétu personas, kuras gatavojas, veic vai jau ir
izdarijusas noziegumus [3]. Analizéjot $o normu saturu, var konstatét, ka KF tiesiskaja
reguléjuma nav ietverts nosacijums par $a veida pasakumu veiksanu tikai pret personu
ar Ipasu procesualu statusu vai nosacijums, ka personas identifikacijas datiem jabat
noskaidrotiem.

Operativa eksperimenta mérku analize
kopskata ar pétijuma problémjautajumiem

Raksta turpinajuma jaatgriezas pie nozieguma veidiem, kuri aprakstiti pirmaja
modelétaja situacija, t. i, noziegumiem, kas veikti, izmantojot interneta vidi. So noziegumu
izdarisanas mehanisms praksé sobrid ir loti biezi sastopams, tadé] svarigi noskaidrot,
ka amatpersonam jarikojas sadu noziegumu izmeklésana. Pieméra tika secinats, ka sadu
personu identificéSana nav iespéjama, jo ar tam nenotiek tiesa redzes komunikacija. Lidz
persona nav satikta vai fikséta videozvana vai interneta sarunas laika, vinu identificét
péc vizuala izskata vai balss unikalajam ipasibam, attiecigi veicot portreta (fotoattéla /
video) vai balss fonoskopisko ekspertizi, nav iespéjams. Persona, kura izdara noziegumu,
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visticamalk, nevélésies komunicét videozvana vai interneta savienojuma sarunas ietvaros,
bet drizak aprobezos savas aktivitates ar saraksti, kas faktiski nelauj to identificét (ja
izmanto ieprieks uzskaititos IP adreses slépsanas panémienus). Tatad praksé rodas
situacijas, kuras par noziegumu veico$o personu nav zinams nekas vairak ka tikai tas
kontaktinformacija interneta, pieméram, lietotajvards interneta vietné. Ka amatpersonai
organizét OF, ja ir $adi apstakli?

Si jautajuma konteksta janorada uz ODL noteiktajiem operativa eksperimenta
mérkiem, proti, “noskaidrot intereséjosas personas” un “noskaidrot intereséjosas lietas”,
un amatpersonu darbibas aktiem operativo eksperimentu veidos, t. i., “radit labvéligu
situaciju” (ODL 15. panta otras dalas 3. punkts) un “fiksét” (ODL 15. panta tresa dala). [8]

Tatad ir iespéjams veikt eksperimentu, lai raditu apstaklus, kuros paradas iespéja
noskaidrot personas un lietas, un tas izdarams operativa eksperimenta veida ietvaros,
kura darbibas akts izpauzas ka “labvéligu apstaklu radisana” jeb operativais eksperiments,
kurs noteikts ODL 15. panta otras dalas 3. punkta [8]. Izpildot $o eksperimenta veidu,
intereséjosa persona var tikt izvilinata arpus interneta vides aizsega, tadéjadi rodot iespéju
to fiksét un vélak identificét konkrétas ekspertizes ietvaros vai noskaidrojot personas
identifikacijas datus. ODL 15. panta tre$aja dala noteikta operativa eksperimenta veida
darbibas akts ir “fiksét”. Tatad gadijuma3, ja amatpersonas mérkis nav “fiksét” personas
noziedzigo ricibu, bet “radit labvéligus apstaklus”, lai veicinatu personas noskaidrosanu
un parliecinatos par, pieméram, nelegala, funkcionéjosa ieroca esamibu, minétie meérki
jasasniedz operativa eksperimenta veida, kas noteikts ODL 15. panta otras dalas 3. punkta,
un $im eksperimenta veidam likuma nav noteikts nosacijums, ka pasakums veicams
pret personam, attieciba uz kuram uzsakta operativa izstrade. Pasakuma ietvaros tiktu
noskaidrota personas identitate (persona batu identificéjama) un tiktu guats apstipri-
najums, pieméram, nelegalu iero¢u esamibai. Sads informacijas apjoms batu pamato-
jums OE veiksanai ar mérki fiksét personas noziedzigas aktivitates. Tacu jaatzist, ka
minéta operativa eksperimenta veida izpildes laika jau notiktu sarunas par, pieméram,
OE veicéjam uzradita ieroca tehniskajiem datiem, iespéjams, tiktu veikti izméginajuma
$avieni un notiktu sarunas par iegades cenu, ierocu izcelsmi, piegadi, norékinasanos
u. tml. jautajumiem, tadé] var secinat, ka ari $1 eksperimenta veida gaita notiek darbibas,
kuras nepieciesams fiksét, jo pirmstiesas izmeklésanas procesa $im zinam bas nozime,
lai personai inkriminétu noziedzigas darbibas un secinatu, vai notikusi provokacija (vai
ievérota pasivas izmeklésanas maniere). Tatad, atklajot komplicétus noziegumus, amat-
personas operativa eksperimenta veidu ietvaros vienlaikus veiks divus darbibas aktus —
“radis labveéligu situaciju” un “fiksés” personu noziedzigas aktivitates. Planojot un veicot
pasakumus, nebus zinama intereséjosas personas identitate (nedz vards, uzvards, nedz
vizualas Ipasibas, nedz biologiskais materials ar unikalajam ipasibam, pieméram, DNS),
bet — tas ir svarigi — ta tiks noskaidrota pasakuma izpildes gaita vai péc ta, veicot citus
pasakumus.

— 71 —
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Lidziga situacija atklajas narkotisko vielu apkaro$anas darba. Izveidojot labvéligu
situaciju, lai personu izvilinatu arpus interneta vides, pieméram, norunajot tiksanos vai
radot apstaklus, lai persona noteikta laika btitu kada noteikta vieta un lidz ar to batu
identificéjama, tiks istenots amatpersonu darbibas akts “radit labvéligu situaciju”, kas
neparedz nosacijumu, ka personai jabut ieklautai operativaja izstradé (jabat identificétai).
Minétaja situacija (pieméram, norunata tiksanas) var nakties runat par narkotisko vielu
apjomu, cenu, piegades un samaksas kartibu un citiem specifiskiem noziedzigas ricibas
mehanisma elementiem, kuriem ir pieradi$anas nozime pirmstiesas izmeklé$anas pro-
cesa, un sarunas saturs var atklat eksperimenta veicéja provokativu aktivitati, ka ari
izveidotas “labvéligas situacijas” laika var rasties nepieciesamiba (jo to pieprasa $ada
nozieguma izdarisanas specifiska daba) nopirkt narkotiskas vielas, un $ada aktivitate
ietver personas noziedzigu ricibu, kas jafiksé (ODL 15. panta tresas dalas izpratné).
Atkartoti var secinat, ka traucéjoss ir ODL 15. panta tres$as dalas nosacijums, ka pasa-
kums veicams pret personam, attieciba uz kuram tiek veikta operativa izstrade, jeb
persona ir identificéta péc varda, uzvarda un personas koda. Sis nosacijums nevajadzigi
ierobezo iestazu tiesiskas darbibas cina pret noziedzibu. Faktiski tas nepielauj amat-
personu tiesisku ricibu, kuras laika $is nosacijums tiktu izpildits, t. i., persona tiktu
identificeta.

Praktiska darba situaciju modelésanas un analizes rezultati layj secinat, ka neiden-
tificéjamu personu noskaidrosana iespéjama, secigi veicot divus operativa eksperimenta
veidus jeb divus darbibas aktus: “radit labvéligu situaciju” un “fiksét”. Sads divu atskirigu
operativo eksperimentu tandéms istenotos lidzigi ka operativa sarunu noklausisanas un
operativa publiski nepieejamas vietas videonovérosanas veiksana (ODL 17. pants), kad ta
tiek realizéta vienlaikus ar operativo iekltasanu (ODL 14. pants). Bez operativas ieklasanas
nav iespéjams intereséjosajas telpas uzstadit audio un / vai video fikséjosu aparatiru.
Ari aprakstitajiem eksperimenta veidiem ir lidzigas izpausmes ipasibas. ODL 15. panta
otras dalas 3. punkta izpratné operativa eksperimenta butiba ir citu operativo pasakumu
veicinasana, tapat ka tas izpauzas operativas ieklasanas laika.

Jakonstaté, ka personas, kuras slépjas interneta vidé, izmantojot tehnologiskas
iespéjas, var atmaskot, organizéjot darbu péc Seit aprakstita modela, tacu praktiski to
nevar realizét ODL 15. panta noteikta nosacijuma nepareizas interpretacijas dél.

Secinajumi un priekslikumi

Pétjjuma gaita tika secinats, ka aplama ir operativaja darbiba ieviesta prakse uz-
skatit, ka konkreéta persona ir ta persona, kurai zinams vards, uzvards un personas kods,
un $ads uzskats vairakas situacijas traucé operativas darbibas subjektiem sekmigi izpildit
to kompetences mérkus un uzdevumus, ka ari tas ir pretruna ar operativas darbibas
butibu un meérki.

Tris Latvijas kaiminvalstu — Lietuvas, Igaunijas un Krievijas Federacijas — analogu
pasakumu tiesiska reguléjuma analizes rezultati liecina, ka $o valstu likumos nav ietverti

7 —
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nosacijumi, kas aizliegtu pasakuma veiksanu pret personam, kam nav seviska procesuala
statusa (Latvija normativaja reguléjuma $is statuss ir noteikts — izstradé eso$a persona),
vai aizliegtu veikt pasakumu pret personu, kuras identifikacijas dati nav noskaidroti.

Jauzsver, ka no pétijuma satura izriet butisks secinajums: likuma lietotais jédziens
“konkréta persona” neliedz uzsakt operativo izstradi pret konkrétam personam, kuras
sabiedriba iz§kiramas péc, pieméram, to lietota talruna numura vai lietotajvarda inter-
neta vietné un ar to starpniecibu paustas informacijas satura, kas norada uz individa,
kurs operativas darbibas gaita tiktu identificéts, noziedzigo aktivitati.

Priekslikumi:

1. Izslégt ODL 15. panta pirmaja un tre$aja dala ietverto nosacijumu “attieciba uz
kuram tiek veikta operativa izstrade” un ietvert noradi (nosacijumu) par to, kadai
informacijai jabut iegutai, lai varétu veikt OE, — “dod pietiekamu pamatu turét
aizdomas par noziedziga nodarijuma gatavosanu vai izdarisanu” — un ietvert
noradi, ka pasakums javeic pret konkrétam personam (sk. piedavato normas
jauno redakciju).

2. Normativaja regulégjuma (iestazu iekséjas instrukcijas) un prakse paredzét iespéju
operativas darbibas procesa ietvaros fiksét personas identifikacijai nepieciesamo
materialu (personas DNS saturo$o biologisko materialu, pirkstu nospiedumus,
personas fotografiju (video), balss ierakstu) un paredzét konkrétas personas
identifikaciju ar $adiem identifikacijas panémieniem: DNS, daktiloskopisko,
habitologisko (portreta) un fonoskopisko ekspertizi, savukart vélak, jau uzsakta
kriminalprocesa ietvaros, — uzradot personu atpazisanai. Persona, kura fikséta
un ir identificéjama ar minétajiem identifikacijas panémieniem, uzskatama par
“konkrétu personu” (sk. piedavato normas jauno redakciju).

Sada iespéja japaredz gadijumos, kad objektivie apstakli liedz personu identificét
ierastaja cela. Pasakuma lémums amatpersonai jasaskano ar pasakumu akceptéjoso amat-
personu — prokuroru un / vai Augstakas tiesas tiesnesi, kuri ari vértétu, vai pastav objek-
tivi apstakli, kas liedz personu identificét ierastaja veida.

Balstoties uz pétijuma secindjumiem un priekslikumiem, var piedavat ODL
15. panta (Operativais eksperiments) pirmo un treso dalu izteikt jauna redakcija:

1) Operativais eksperiments ir operativas darbibas subjektu amatpersonu darbiba,
kuras meérkis ir radit noteiktus apstaklus (situaciju), lai noskaidrotu intereséjosas
personas un lietas vai ari noteiktu $ajos apstaklos personu ricibu vai lietu kustibu
un noskaidrotu $o personu ricibas motivaciju (subjektivo pusi).

3) Operativais eksperiments, kura mérkis ir fiksét, ka noziedzigu vai citadu pret-
tiesisku ricibu izraisosa situacija rikojas konkrétas personas, par kuram iegata
informacija dod pietiekamu pamatu turét §is personas aizdomas par noziedziga
nodarijuma gatavo$anu vai izdarisanu, izdarams, pamatojoties uz operativas
darbibas subjekta amatpersonas léemumu, ko akceptéjis prokurors.
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Operative Experiment Problematics

Abstract

Operational activities law of the Republic of Latvia section 15 paragraph three
determines specific investigative experiment type (also called as operative experiment), the
purpose of which is to record how persons in relation to whom the investigatory process
is being conducted, act in a situation eliciting a criminal or other illegal act. To perform
this measure, a person against whom the measure is targeted has to be included in specific
operative investigatory status, and to add a person to that status, investigation unit has to
know the exact person’s identity data (name, surname and national identification code).

The article is about the requirement that investigatory experiment can be per-
formed only against a person whose identification data are known and how that rule
limits the possibilities to use the measure in fighting certain types of crime.

Keywords: operative activities, operative experiment, entrapment, provocation,
incitement, particular person (individual), identified person (individual).
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Abstract

The article in an investigation of problems of patient discrimination in the sphere of
health protection. Grounds for discrimination in this sphere were identified and the most
urgent ones detected. Significant attention was paid to the experience of Ukraine in legal
regulation of the issue. As for Ukraine, the most problematic matters are discrimination of
patients on the basis of sexual orientation and place of residence. In prevention of discrim-
ination an important role is played by international acts. The most important international
document, in terms of protecting individual rights, is the European Convention on Human
Rights. But international regulations have no specific rules that would prohibit discrimin-
ation in the health sector. Such provisions would be reflected in the national legislation.
As aresult, in the article, there were made practical propositions to the legislation.

Keywords: health, patient, medics, human rights, discrimination, sexual orientation.

Introduction

One of the most important achievements of civilisation is the equality of all people
before law, which gives everyone an opportunity to be special, to differ from others and to
independently determine their own way of life. But for this, the state must defend a free
man, without imposing a particular form of behaviour as the only correct one.

This problem has become significantly topical through the provision of the so-
called public services, especially medical care, where a patient may lose their health due
to negative subjective attitudes of medics. In practice, there are cases when a doctor,
due to low legal culture, has a biased subjective attitude towards a patient. For example,
conflict of duty in the provision of health services occurs where a healthcare provider
refuses to treat individuals in a certain way because of an objection, based on their own
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religious or other belief, to (a) the treatment for which the patient has been referred to
them or which the patient has requested; or (b) the patient as such — for example, because
of the sex, sexual orientation or gender identity of the patient [29].

In most cases, human health depends on an individual. But the state policy in
the field of public health and quality of organisation of medical services activities is not
less important for human health [25].

For a doctor, as well as for a judge, all patients should be equal, with no exception.
Doctors are expected to treat all their patients with equal respect, without condemning
people who seek help. In turn, each patient has the right to a decent and respectful atti-
tude of medics, not to be discriminated and harassed, and receive appropriate, affordable
and equitable medical care. To prevent discrimination, a range of measures should be
taken to provide prerequisite for the appropriate regulatory framework. Governments
have different approaches of treating the problem of discrimination, sometimes ignoring
legitimate interests of certain categories of people. Therefore, international legal acts
are an important guarantee of these. As noted by researchers of the rights of mentally
ill individuals, provisions of international legal acts aimed at protecting the rights of
mentally ill persons play an extremely important role [28].

According to Article 26 of the International Covenant on Civil and Political Rights,
all persons are equal before law and are entitled without any discrimination to equal
protection of the law. In this respect, the law shall prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination on any
ground [18]. Article 2 of the International Covenant on Economic, Social and Cultural
Rights addresses this issue in more detail, this issue is regulated more comprehensively:
the State’s Parties undertake to guarantee that the rights enunciated in the present
Covenant will be exercised without discrimination of any kind as to race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth
or other status [19].

The most important international document, in terms of protecting individual
rights, is the European Convention on Human Rights (hereinafter, ECHR). Article 14 of
the Convention has no general prohibition of discrimination, it protects Conventional
rights from such offences: the enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status [14].

Thus, an open list of features on the basis of which discrimination is possible can
be found in the Convention [14]. The category of “other status” has allowed the ECHR to
include those grounds (among others) that are expressly protected by the non-discrim-
ination directives, namely: disability, age and sexual orientation [15].

But Article 1 of Protocol No 12 to the Convention provides a general prohibition
of discrimination 1) on any grounds and in respect to 2) any law prescribed by national
(internal) laws (not only the Conventional rights) [14].
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The European non-discrimination directives prohibit differential treatment that
is based on certain “protected grounds”, containing a fixed and limited list of protected
grounds, covering sex (Gender Goods and Services Directive, Gender Equality Directive
(Recast)), sexual orientation, disability, age or religion or belief (Employment Equality
Directive), racial or ethnic origin (Racial Equality Directive) [15].

Prohibition of discrimination is regulated more comprehensively in the Charter of
Fundamental Rights of the European Union: Any discrimination based on any ground
such as sex, race, colour, ethnic or social origin, genetic features, language, religion or
belief, political or any other opinion, membership of a national minority, property, birth,
disability, age or sexual orientation shall be prohibited [9].

Thus, international regulations have no specific rules that would prohibit discrim-
ination in the health sector. Such provisions would be reflected in the national legislation.
For example, in the UK the Secretary of State’s duty as to reducing inequalities reduces
a) inequalities between patients with respect to their ability to access health services,
and b) inequalities between patients with respect to the outcomes achieved for them by
the provision of health services [16].

Before studying of specific manifestations of discrimination in health care, it is
worth paying attention to the general theoretical foundations of this issue. The following
features of discrimination have to be mentioned:

1) it is a violation of the principle of equality (people are treated not as a person,
but as a representative of a group (elderly, women, blacks, “persons of Caucasian
nationality”, etc.);

2) any personal characteristics (age, sex, language, colour, ethnicity, etc.) can serve
as grounds for discrimination;

3) discrimination can be direct and indirect. For example, form of discrimination
on the basis of gender: (a) direct discrimination: where, on grounds of sex, one
person is treated less favourably than the other is, has been or would be treated
in a comparable situation; (b) indirect discrimination: where an apparently neu-
tral provision, criterion or practice would put persons of one sex at a particular
disadvantage compared with persons of the other sex, unless that provision,
criterion or practice is objectively justified by a legitimate aim and the means
of achieving that aim are appropriate and necessary [12].

To confirm the existence of discrimination, the plaintiff is going to prove the following:

1) there were differences in treatment of different persons;

2) as the result of such treatment, one person will obtain a less favourable position
than the other, while they are in essentially identical conditions;

3) the only basis for making difference in treatment is one of the discriminatory
characteristics (or a combination);

4) there is no objective or reasonable basis for the existence of such differences:
a) achievement of legitimate aim is impossible;

b) there is no reasonable proportionality between measures and goals.
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A legitimate aim may, for example, be protection of victims of sex-related violence
(in cases such as establishment of single-sex shelters), reasons of privacy and decency (in
cases such as provision of accommodation by a person in a part of that person’s home),
promotion of gender equality or of interests of men or women (for example, single-sex
voluntary bodies), freedom of association (in cases of membership of single-sex private
clubs), and organisation of sporting activities (for example, single-sex sports events).
Direct discrimination occurs only when one person is treated less favourably, on grounds
of sex, than another person in a comparable situation. Accordingly, for example, differ-
ences between men and women in provision of healthcare services, which result from
physical differences between men and women, do not relate to comparable situations
and therefore, do not constitute discrimination [12].

Policy of positive actions is not a discriminative action, it reaches positive goals.
It means that the principle of equality shall not prevent the maintenance or adoption of
measures providing for specific advantages in favour of the under-represented sex [15, 9].
For example, provision of services without queue for elderly people may not be considered
as discrimination against younger people, or state payments for those who decided to
change their sex, on sex change operations could not be considered as discrimination
against heterosexual women who have decided to increase their breast size. In essence,
the policy of positive action is a kind of “compensation” for those individuals who have
been or still remain an object for discrimination.

As a rule, scientists offer a limited list of manifestations of discrimination.
Specifically, the current study identifies three well-defined types of perceived discrim-
ination that can be associated with poor health outcomes:

1) age discrimination;

2) disability discrimination;

3) sexuality discrimination [1].

Discrimination based on sex, including harassment and sexual harassment, also
takes place in areas outside labour market. Such discrimination can be equally damaging,
acting as a barrier to full and successful integration of men and women into economic
and social life [12].

However, in fact, the list of discrimination grounds is being wider.

Discriminatory Removal Donors
from Blood Donation

According to the legislation of Ukraine, the following forms of risky behaviour
serve as absolute contraindications to donation (elimination from donation, regardless
of the remoteness of the disease and the results of treatment):

1) provision of sexual services for a fee;

2) sexual relations with strangers without a condom;

3) frequent change of sexual partners;
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4) homosexual relationships;

5) drug addiction [23].

In essence, it is still a Soviet rudiment. But according to the Directive 2004/33/
EC, the following sexual behaviours do not apply to donations: persons whose sexual
behaviour puts them at high risk of acquiring severe infectious diseases that can be
transmitted by blood [10].

The above-mentioned absolute contraindications to donation in Ukraine are
completely wrong, because it is difficult to verify these facts by factual data or due to
the frankly discriminatory nature of some of them, such as: provision of sexual services
for a fee, frequent changes in sexual partners, homosexual relationships.

In this context, we would like to focus on homosexual relationships as a form of
risky behaviour. Such definition, without proper justification, states that all persons
with homosexual orientation refer to patients with infectious diseases, which ought to
be isolated. There are no particular studies which confirm this.

That is, according to the laws of Ukraine, absolutely all persons who have homo-
sexual orientation are not eligible for donation. Therefore, in order to become blood
donors homosexual persons are forced to conceal their real status, which causes their
psychological suffering. Thus, the interference in the personal (private) life of homosexual
persons is carried out.

Discrimination based on sexual orientation and gender identity is not directly
prohibited in Ukraine [37]. Simultaneously, the definition of the notion “discrimin-
ation” includes an open list of grounds for discrimination. According to Article 8 of
the Convention, there shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
of the country, for prevention of disorder or crime, for protection of health or morals,
or for protection of the rights and freedoms of others [14]. There are no such grounds
in our case.

The ECHR judgment in the case of “Oliari and others vs. Italy” has to be reminded
here, in which the court concluded that the restriction on the marriage of a man with
a husband or vice versa was not justified both in terms of national security, moral norms,
health, and public welfare [4].

In the case of “Geoffrey Leger vs. Minister for Social Affairs, Health and Women’s
Rights and the French Blood Service”, Geoffrey Leger in 2009 appealed to the French
Institute of Blood to become a donor. However, he was denied on the grounds that Leger
has homosexual orientation that is not in a clear line with the French law. The court found
the ban on donating illegal and that it violates Article 14 of the Convention [20].

Besides, the inadmissibility of discrimination on the basis of sexual orientation
and gender identity was mentioned in the Resolutions of the Parliamentary Assembly
[30; 31].
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Discrimination in Insurance Relations

Some categories of sick people have difficulties in obtaining loans from banks,
insurance payments, as insurers are afraid to insure these people. Patients with HIV,
disabilities, chronic diseases, pregnant women have such problems. However insurers
do not violate the Insurance Law: they have the right to establish different tariffs for
different categories of citizens. Without access to medically confidential data, insurers
cannot correctly calculate risks and, therefore, provide services for people. People who
suffer from incurable diseases are insured “individually” or “with an increasing coef-
ficient”. Nevertheless, at the current level of medicine an HIV-infected patient can live
as much as a healthy one, and even more — since alcohol and smoking reduce the life
expectancy of “healthy people”. Thus, the use of age or disability by insurers and banks
to assess the risk profile of customers does not necessarily represent discrimination: it
depends on the product.

This perspective can be challenged as not recognising the stereotyping which
underpins the use of any discrimination ground as a basis for setting different premiums
for financial products. A 72-year-old man who is refused travel insurance is suffering
from a stereotype that older men are at greater risk of experiencing ill-health. Although
this is factually true, it takes no account of the specific health record of an individual
customer. The whole point of the law is to require suppliers to treat each person as an
individual, not as a member of a group [2].

In this regard, insurance legislation should prohibit the establishment of discrim-
inatory insurance conditions for a particular group of people; therefore, health status
should always be assessed on individual basis. It is also necessary to regulate the procedure
for insurers’ access to electronic medical data.

Discrimination of HIV-infected
People and with Excess Weight

Overweight people often become victims of discrimination in medical institu-
tions. In this case, attitude of doctors to overweight men is more prejudiced than their
attitude to women. Medics treat them disrespectfully and consider obesity as a cause of
all their illnesses.

Discrimination of HIV-infected people is a bit similar with such problem. AIDS
epidemic spreads throughout Europe, but in Ukraine it has acquired the most dangerous
features: patients not only hide their status, thereby jeopardising treating physicians
(especially dentists), but even patients refuse ARV-therapy and passing of primary tests.
The growth of AIDS epidemic is facilitated by the fact that people feel lack of confidence
in doctors because of the following circumstances:

1) reduction of staff of specialised medical facilities;

2) absence of real state policy aimed at counteracting HIV infection;

— 81 —
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3) violation of professional and ethical norms among medical staff of public health
institutions;

4) disclosure of survey results;

5) lack of effective judicial protection of the rights of patients according to the
“system of mutual guarantee” in medicine and absence of independent quality
control of medical care.

The next factor is that patients suffer of discrimination. For example, common
types of discrimination of HIV-infected people are: firing from a job, refusal to provide
proper medical care or pills, lack of adequate psychological support, restriction of the
right to education.

Discrimination in Process of Using
Auxiliary Reproductive Technologies
(Surrogate Motherhood)

In Germany, attempts to implant embryos in women who intend to abandon their
child is a crime. This crime can be committed by a physician responsible for embryo
transfer surgery. Surrogacy is also prohibited in the Netherlands, Sweden, Austria and
Switzerland. In Spain, only non-commercial surrogate motherhood is allowed. In Canada,
surrogate motherhood is not forbidden, but contract with a surrogate mother is not legally
valid, that is, a woman (surrogate mother) may keep a born child to herself. The same
practice in regulating maternity issues is observed in most European countries where
surrogate motherhood is legalised — the mother of the child is considered to be biological
mother rather than mother of the genetic.

In Ukraine, surrogate motherhood is allowed; moreover, the liberal order of its
implementation is established, as a result of which foreigners come to Ukraine to receive
these services.

In Ukraine, according to the order of the Ministry of Health of Ukraine of 09.09.2013
No 787 [22] the mandatory conditions for the use of surrogate maternity is that this service
can only be provided for married persons (they give a copy of the marriage certificate).

This provision restricts the rights of single citizens, as well as those who live in
civil marriages and homosexual couples. After all, according to Article 21 of the Family
Code of Ukraine, marriage is a family union of a woman and a man [33].

Treaty with surrogate mother can be contracted by one of the spouses or both of
them; and the genetic connection with the child, carried by a surrogate mother, must be
possessed, at least, by one of the spouses [22].

So, there are no objective prerequisites for such restriction of the rights of single
citizens, persons living in civil marriages, as well as homosexual couples. That is why we
can talk about the presence of signs of discrimination.

8 —
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Discrimination by Age (for the Elderly)

Roots of ageism are gerontophobia and the fear of death, which are deeply embedded
in people’s minds. Discrimination against the elderly exists in all spheres of life and in
patient care as well [32].

This type of discrimination can be held in the following forms:

1) physicians do not consider it necessary to pay a proper attention to diagnostics;

in particular, it relates to heavily curable diseases;

2) violation of a patient’s right to accurate and complete information (about their
health conditions, purpose of the proposed research and medical measures,
forecast of possible development of the disease, including existence of a risk to life
and health); the provider of services must take into account the difficulty of per-
ceiving information provided by age-related brain work and slow-down reactions;

3) improper service, especially in relation to age-related and seriously curable
illnesses (in Ukraine there is a practice of doctors sending elderly people with
cancer diseases home ‘for dying’);

4) insulting and disrespectful, and sometimes superficial attitude of health pro-
viders’ staff.

Manifestations of such discrimination have not led yet to the formation of significant
judicial practice, which is conditioned by the specific behaviour of elderly citizens. They
rather take a passive position on protecting of their rights. However, this problem will only
intensify over time, if we take into account the age structure of the population of Europe.

Europe is aging and Lithuania is aging twice as fast as Europe on the whole. The main
causes are low birth and high emigration rates of younger Lithuanians. At the beginning of
2015, the population of Lithuania was 2.9 million, including more than 650,000 (or 22.3 %)
of pension-aged individuals. The elderly have become a significant part of society, but
this does not mean in any way that they have become a privileged part of society. Europe,
including Lithuania, has clear legal protection — a convention — for children, but does not
have a convention for older persons [32]. Demographic profile of the EU population has
seen dramatic changes in recent decades. Most EU Member States have experienced a
significant reduction in population growth, which is now primarily fuelled by migration.
In 2008, for example, 1% of the population increase was due to migrant inflows [17].

In Ukraine, the same causes influenced the demographic crisis. The number of
permanent population of Ukraine at the beginning of 2015 — 42,759,700 people. The
number of persons aged 60 and older is 21.8 % (male — 3,317,300, female — 6,013,100).
The number of children aged 0 to 15 is 6,816,000 people. The share of people in this age
group is 15.9%. In Ukraine there is a clear tendency — general aging of the population.
According to the international criteria, the population is considered to be old if the share
of persons aged 65 and older exceeds 7 %. At the beginning of 2015, almost every seventh
person in Ukraine was 65 years old or more. The average age of the population of the
country at the beginning of 2015 was 40.7 years old [35].
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Negative statistics also apply to the level of morbidity. According to the World
Health Organisation, the global burden of mental illness in 2004 was 13 %, and in 2020
it will reach 15%. This indicator is highest for the countries of Eastern Europe, and
especially Ukraine [28].

Factors contributing to this:

1) stereotypes in public opinion about the fact that the elderly have poor health
and will die soon. This stereotype is denied by the fact that now the achieve-
ments of medicine and pharmacy can significantly increase the life expectancy,
moreover, older people may have better health than young people who do not
lead a healthy lifestyle;

2) stereotype related to the low estimation of the value of life of the elderly.

An important factor is the fact that age discrimination does not fall within the ambit
of a particular right in the ECHR (unlike religion, or sexual orientation), issues of age
discrimination may arise in the context of various rights. For example, in the case of
“Schwizgebel vs. Switzerland”, a 47-year-old single mother complained about a refused
application to adopt a child. National authorities based their decision on the age differ-
ence between the applicant and the child, and the fact that the adoption would impose
a significant financial burden, given that the applicant already had one child. The ECHR
found that she was treated differently from younger women applying for adoption on
the basis of her age. However, lack of uniformity among States over acceptable age limits
for adoption allowed the State a large margin of appreciation. Accordingly, the ECHR
found that the difference in treatment was justifiable [15].

However, the above-mentioned cases of age discrimination in health care cannot
be justified, because there are no reasonable and objective grounds for such distinction.

Such provisions directly prohibit discrimination on the basis of age: Article 21 of
the Charter on Fundamental Rights of the European Union [9], Article 6 of the Directive
2000/78/EC establishes justification of differences of treatment on grounds of age, which
shall not constitute discrimination, if, within the context of national law, they are object-
ively and reasonably justified by a legitimate aim, including legitimate employment
policy, labour market and vocational training objectives, and if the means of achieving
that aim are appropriate and necessary. Such differences of treatment may include,
among others:

a) setting of special conditions on access to employment and vocational training,
employment and occupation, including dismissal and remuneration conditions,
for young people, older workers and persons with caring responsibilities in order
to promote their vocational integration or ensure their protection;

b) fixing of minimum conditions of age, professional experience or seniority in
service for access to employment or to certain advantages linked to employment;

¢) fixing of a maximum age for recruitment which is based on training require-
ments of the post in question or the need for a reasonable period of employment
before retirement [11].
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Discrimination on Basis of Patient’s Welfare

Medics and healthcare managers often have no interest in providing high-quality
services to the so-called free or privileged patients. Those who had received services under
the basic insurance policy or within the framework of state programs of free medical
care, will suffer such difficulties as: appointment of cheap medicines, use of primitive
materials, refusal in sending to a specialised level of services, etc. Instead, patients who
pay directly receive a high level of services.

In the United Kingdom, analysis of the 1999 and 2004 England Health Surveys’
results depicts a clear relationship between health and socio-economic circumstances
across a large number of ethnic groups, including Bangladeshi, Black Caribbean, Chinese,
Indian, Irish and Pakistani populations. The findings suggest, however, that while lower
socio-economic status plays a significant role in assessing risk of poor health among
these groups, health outcomes for poorer persons are often compounded when equality
characteristics such as belonging to an ethnic minority are added. This shows that even
if migrants arrive in the host country in relatively good health, their health advantage
appears to decline over time. Financial barriers emerged as a fundamental and serious
obstacle to healthcare for migrants or ethnic minorities. User fees and dental care
represent the two most frequently mentioned barriers [17].

Another problem is the inaccessibility of innovative technologies in medicine.
Scholars argue that it is necessary to create conditions for patients to access the latest
developments and techniques in the medical field without increasing the cost of such
treatment through licensing fees [27]. The functioning of healthcare industry in any
country is impossible without providing enough medicines for patient care. It obliges
the state to improve public health, which must be the highest priority for the government
as it relates to the very physical existence of society [26].

In Ukraine, lack of financing is the widespread reason of state’s inactivity. For
example, persons with the status “Honoured Donor of Ukraine” have the right to free
extraordinary prosthetics. But local hospitals often refuse their appeals due to lack of
funding. Subsequently, such refusals are challenged in courts and awarded to patients.

The ECHR has developed an approach of resolving such cases: a state, at its own
discretion, determines the number of additional budget payments for citizens. A state
may enter, suspend or terminate their payment by making appropriate legislative changes.
However, if legislative provisions provide certain spending, state authorities will not refuse
to grant it until the legislative provision remains in effect. Moreover, the Court does not
accept the Government’s argument regarding the budget, since public authorities can
not refer to lack of funds as a basis for non-fulfilment of obligations [3, 34].

Even during periods of severe resource constraints, the most vulnerable members
of society must be protected by adopting relatively low-cost targeted programs.
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Discrimination Based on Sexual Orientation

Protection against discrimination on the ground of sex has been, and remains,
a fundamental function of the European Union. Sexual orientation can be understood
to refer to “each person’s capacity for profound emotional, affectional and sexual
attraction to, and intimate relations with, individuals of a different gender or the same
gender or more than one gender”. Typically cases relating to sexual orientation dis-
crimination involve an individual receiving unfavourable treatment because they are
homosexual or bisexual, but the ground also prohibits discrimination on the basis of
being heterosexual [15].

Transsexualism

The root of problems associated with discrimination on this basis is that trans-
sexuality was not excluded from the International Classification of Diseases. Although in
2011 the European Parliament appealed to the World Health Organisation to eliminate
the disorders of sexual identity from the list of mental disorders.

Fortunately, the initiative on this issue has been taken by the ECHR in the case
of “PV. vs. Spain” [5]. The court pointed out that the non-exhaustive list of grounds on
which, in accordance with Article 14 of the Convention, discrimination should not be
allowed includes transsexualism. Even earlier, a similar conclusion was made with regard
to sexual orientation in the case of “Salgueiro Da Silva Mouta vs. Portugal” [7].

Despite the fact that transsexualism is not explicitly indicated as a condition on
the basis of which discrimination is prohibited, any forms of discrimination of trans-
sexuals are prohibited.

In Ukraine, there are cases when homosexuals, bisexuals and especially trans-
sexuals find themselves in a desperate situation, without any state support. Being shamed
by officials, they make an attempt of suicide. Unfortunately, the state does not under-
take any programmes aimed at overcoming the existing discrimination of homosexual,
bisexual and transgendered people.

Example of obsolete legislation is the Richards case [8]. Richards, who was born
a man, underwent gender reassignment surgery. The case surrounded the State pension
entitlement in the UK, as at the time women received their State pension at the age of
60, while men received their State pension at the age of 65. When Richards applied for
a State pension at the age of 60, she was refused, with an explanation stating that legally
she was recognised as a man and therefore she could not apply for a State pension until
she reached the age of 65. The ECJ held that this was unequal treatment on the grounds
of her gender reassignment, and as a consequence this was regarded as discrimination
contrary to Article 4 1) of the Directive on the progressive implementation of the principle
of equal treatment for men and women in matters of social security [15, 13].
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The problem is that surgical operations and other types of medical intervention for
people with the diagnosis of “Transsexualism” in all cases are paid by patients themselves.
Even more problematic is the financial aspect of surgical operations for sex correction,
since a price of such services is much higher than the average monthly income in Ukraine;
and the market of such services is not developed. At the same time, in the EU member
states, there is a practice of compensating for the costs of treating transsexualism (the
hormonal therapy needed for such individuals throughout their lives).

In addition, there are other problems in Ukraine, namely:

1) a person who officially wants to change their sex is forced to carry out a physical

operation to change the sex;

2) lack of necessary modern knowledge, qualifications in the field of transsexuality

medicine for general practitioners-family doctors.

These ones in Ukraine are authorised to issue medical certificates on the change
(correction) of gender identity [24].

Homosexuality

Despite the fact that homosexuality is excluded from the International Classification
of Diseases, in Ukraine the perception of homosexuality as an abnormal behaviour con-
tinues. In health care, gender equality implies:

1) equal access of men and women to medical care;

2) equal reception of services in accordance with their real needs;

3) equal quality of medical services.

As already noted, in health care only biological and physiological factors can be
considered as fair differences (some diseases are widespread only between men or women,
others affect men and women in different ways).

Thus, the ECHR has determined that gender identity, like sexual orientation, forms
part of the sphere of an individual’s private life, and should, therefore, be free from gov-
ernmental interference. It should be noted that the ECHR also protects against govern-
mental interference relating to sexual orientation per se under Article 8 of the ECHR on
the right to private life. Thus, even if discriminatory treatment based on this ground has
occurred, it may be possible simply to claim a violation of Article 8 without needing to
argue the existence of discriminatory treatment [15].

In Ukraine, people who have suffered from discrimination must independently
prove their claims and objections to the court. Positive assessment should be given to
Article 9 of the Directive2004/113/EC, according to which Member States shall take
such measures as are necessary, in accordance with their national judicial systems, to
ensure that, when persons who consider themselves wronged because the principle of
equal treatment has not been applied to them establish, before a court or other competent
authority, facts from which it may be presumed that there has been direct or indirect
discrimination, it shall be for the respondent to prove that there has been no breach of
the principle of equal treatment [12].
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Discrimination that Depends on Place of Residence

There are such cases when lack of registration of residence or other identification
documents limits the right to health protection. In Ukraine, as a rule, it is impossible to
become a donor without registration in a certain region. So, there are many potential donors
from the number of students, military, who may not participate in donations.

In such cases employees of blood transfusion stations refer to sub-normative acts,
according to which donor’s admission to blood transfusion facilities is carried out on
the basis of a document certifying the identity and registration. On the other hand, for
identification, donor provides personal data that is unique without any risk of misiden-
tification, as well as data for contact with the donor (passport, driver’s license, military
ticket, identity card, payee identification number) [23].

There is a limitation of personal right to become a donor of blood without proper
justification.

More convincing argument is Article 3 of the Law of Ukraine “On freedom of
movement and free choice of place of residence in Ukraine”, which reads:

“Registration of place of residence of a person or its absence may not be a condition for
realisation of rights and freedoms, envisaged by the Constitution, laws or international
treaties of Ukraine, or grounds for their restriction” [36].

If someone has not register his / her place of residence, then in this case, he/she
commits an administrative offense for which he / she will be punished [21].

The ECHR in the case of “Pichkur vs. Ukraine”, in which the applicant com-
plained that he was deprived of a pension on the basis of his residence, came up with
the following conclusions. Firstly, there was recognised violation of Article 14 of the
Convention, in conjunction with Article 1 of the First protocol to the Convention.
The prohibition of discrimination extends beyond the appliance of rights and free-
doms guaranteed by each State as required by the Convention. It also applies to those
additional rights that fall within the general scope of any article of the Convention that
the States have voluntarily decided to guarantee. Secondly, the difference in treatment is
discriminatory if it has no objective and reasonable justification. Each State exercises its
discretion in determining how particular differences in other similar situations justify
a different attitude [6].

In the case of “Carson and Others vs. UK”, the applicants complained that the gov-
ernment had discriminated against them on the basis of residence by refusing to allow
their pension payments to be revised upwards on the same basis as pensioners residing
within the UK or within one of the countries with which the UK has concluded a bilat-
eral agreement in that respect. The ECHR found that although the ECHR creates no
right to social security or pension payments, where the State itself decided to do so, this
would give rise to a proprietary interest, which would be protected under Article 1 of
Protocol 1 [15].
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Conclusions

To prevent discrimination on the above-mentioned ground, it is necessary to make

the following propositions:

1) provide a new standard of studying for health professionals with an emphasis
on inadmissibility of discrimination, the concept of human rights, principles of
equality and respect for the rights of people with homosexual and trans-sexual
orientation;

2) establish an additional reward for health professionals who participate in treating
of special patient groups, in particular elderly people, people with homosexual
and trans-sexual orientation;

3) ensure a patient’s confidence in the fact that “response” actions of medical insti-
tution will not be undertaken, if one had passed a complaint against discrimin-
ation of medical staff or another violations in relation to this patient. Therefore,
in medical institutions questionnaires should be provided for all patients, in
which they can answer particular questions (facts of discrimination, violation
of patient’s rights, etc.);

4) provide compulsory HIV-testing for primary and periodic medical examinations;

5) create special units, in the structure of the Ministry and local health bodies,
whose sole function is to counteract all forms of discrimination in the sphere
of health care, as well as elaboration of proposals for legislation;

6) adopt national laws (international legal acts) that provide protection of the rights
of elderly citizens;

7) establish a new (special) form of liability with strict sanctions for discriminatory
behaviour of medics;

8) adopt special legislation that clearly prohibits all forms and grounds for discrim-
ination in health sector, namely: any discrimination based on race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
income, birth, age, physical or mental disability, including overweight, health
(including HIV / AIDS), sexual orientation and gender identity, civil, political,
social ceiling elements with regard to access to basic health care services.
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Pacienta diskriminacijas problémas
veselibas aizsardzibas joma

Kopsavilkums

Saja raksta autori analizé pacienta diskriminacijas problémas veselibas aizsar-
dzibas joma. Tiek identificéti diskriminacijas iemesli $aja joma, akcentéjot visaktualakos.
Batiska uzmaniba tiek pievérsta Ukrainas pieredzei $1 jautajuma tiesiskaja reguléjuma.
Saistiba ar tiesisko reguléjumu Ukraina aktuali ir jautajumi par pacientu diskriminaciju,
pamatojoties uz seksualo orientaciju un dzivesvietu. Diskriminacijas novér$ana svariga
nozime ir starptautiskajiem aktiem. Vissvarigakais starptautiskais dokuments attieciba uz
individu tiesibu aizsardzibu ir Eiropas Cilvéktiesibu konvencija. Savukart starptautiskaja
tiesiskaja reguléjuma nav ipasu noteikumu, kas aizliedz diskriminaciju veselibas joma.
Sadiem noteikumiem vajadzétu biit atspogulotiem nacionalajos tiesibu aktos. Raksta
nosléguma tika izdariti praktiski piemérojami priekslikumi grozijumiem tiesibu aktos.

Atslégvardi: veseliba, pacients, mediki, cilvéktiesibas, diskriminacija, seksuala
orientacija.
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Abstract

The aim of the research was to trace psychologist practice and educational develop-
ment, as well as development of psychologist legal framework in the Republic of Latvia,
by paying special attention to the essence of the Psychologist Law and related problems.

Psychologist Law promulgation has created necessary preconditions, in order to
arrange the system of Latvian psychologist professional practice. However, no law is able
to solve all challenges observed in any profession. It is clear that among such challenges
there are not only different procedures, for example, psychologist registration, certifica-
tion and recertification, but also professional improvement regulation and creation of
good professional practice, and also constant progress of existing question about psy-
chologist ethical professional practice, clearly positioning his service.

Keywords: psychologist educational and professional practice legal framework,
Psychologist Law, requirements of psychologist professional practice.

Introduction

Psychology as a science and professional practice started gradually developing
in the second part of the 19" century in the land that belongs today to the Republic of
Latvia [9, 12], but professional psychologist education was established by higher education
institution, University of Latvia, more than hundred years later — only in 1989 [11]. In its
turn, the first law that regulates psychologist practice, Psychologist Law, after more than
a 15-year-long discussion, was enacted on 30 March 2017 (took effect on 1 January 2018).

Regulation of psychologist practice is important not just because a psychologist
affects an individual and his health, but often a psychologist’s decision (conclusion) can
have an impact on a person’s future life, activities, getting or saving different rights, and
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as 12% of the inhabitants of Latvia have admitted’, they feel need for psychologist or
psychotherapist counselling, but have never turned to one. 3% of the Latvian popula-
tion have visited a psychologist last within a year’s time, 5% — one to four years ago, but
7 % — even a longer time ago [10]. The above mentioned raises a question about psycholo-
gist service quality, security, confidentiality, clear counselling conditions, counselling
documentation, psychologist service quality control and nominated educational and
qualification improvement requirements to psychologist.

Thereby the aim of the research was to trace psychologist practice and edu-
cational development, as well as development of psychologist legal framework in the
Republic of Latvia, by paying special attention to the essence of the Psychologist Law
and related problems.

Psychologist Education and its
Regulations in the Republic of Latvia

Psychologist preparation in the Republic of Latvia began in 1989. It was the time
when the country not only became independent again, but education was gradually con-
verting from the USSR higher education model (5 years of study) to Western widespread
bachelor and master educational models.

Within a relatively short time, psychologist studies were transformed into profes-
sional studies, viz. four year bachelor’s study (160 Latvian credit points 2, 240 ECTS 3),
after acquiring a professional bachelor’s degree and a professional psychologist-assistant
qualification, and two years of master’s study (80 Latvian credit points, 120 ECTS), after
acquiring a professional master’s degree and a professional psychologist qualification,
or three years of academic bachelor’s study (120 Latvian credit points, 180 ECTS), after
acquiring an academic bachelor’s degree and three years of professional master’s study
(120 Latvia credit points, 180 ECTS), after acquiring a professional master’s degree and
a professional psychologist qualification [15]. Professional qualification served as the
foundation for further professional practice.

In its turn, three years of a PhD study programme, followed by promotion work
presentation and by getting a PhD degree, gives a chance to prepare and perform scientific
and academic work in the chosen field of psychology.

To get rights to offer higher education studies, the higher education institution has
to receive a license for the appropriate study programme implementation; thus, the rights
to provide a government recognised higher education document — diploma; the rights

1 The survey was performed among1003 Latvian population aged 1874 years old in April, 2017.

2 Credit point — Latvian accounting unit, which is matched to a 40-academic-hour capacity (one
week study) [7].

3 ECTS - European Credit Transfer and Accumulation System.
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to grant a professional qualification are given when the study programme / appropriate
field of study (viz. related study programmes, too) has undergone accreditation.

Considering professional higher education standard, professional bachelor’s study
programme must contain general education study courses, at least for 20 Latvian credit
points — humanitarian and social sciences courses, including courses which develop
social, communication and organisational basic skills; field (fields of professional activity)
theoretical basic courses and informational technology courses at least for 36 Latvian
credit points; field (fields of professional activity) professional specialisation courses
at least for 60 Latvian credit points; state examination, where part of it is bachelor’s
thesis or diploma (diploma project) development and presentation, at least for 12 Latvian
credit points.

Nevertheless, professional master’s study programme must contain study courses
that provide profound education of newest achievements in the field’s (professional field)
theory and practice, at least for five Latvian credit points; research, creative work, work
project and management study courses for at least three Latvian credit points; state
examination, where part of it master’s thesis or diploma paper (diploma project) develop-
ment and presentation, at least for 20 Latvian credit points [25].

Professional study programme specifics are related to a relatively large proportion
of professional practice (in total at least 26 Latvian credit points, 39 ECTS, respectively
within the professional bachelor’s degree framework — 20 Latvian credit points and within
professional master’s degree framework — six Latvian credit points). Professional practice
is implemented at a psychologist’s work place and related to the necessity of validating
theoretical knowledge received during the study period, as well as the possibility of
receiving skills and abilities under the supervision of an experienced psychologist, thus
being prepared for enactment of the duties of a psychologist.

In the course of time (until 2017), psychologist education in Latvia was offered
by seven higher education institutions — government founded higher education insti-
tutions: University of Latvia, University of Daugavpils, Riga Stradin$ University, Riga
Teacher Training and Educational Management Academy (in 2017 it was consolidated to
University of Latvia) and private institutions of higher education: International Higher
School of Practical Psychology (closed down at the end of 2015) and High school of
psychology (from 2010 — Baltic Psychology and Management Higher School, which in
2015 was consolidated to Baltic International Academy), as well as, recently, “RISEBA”
University of Business, Arts and Technology.

It is now possible to acquire bachelor-master-PhD education in psychology in uni-
versities, while other higher educational institutions offer bachelor-master education in
psychology.

For persons who received education in psychology abroad, there is an obligation
to acknowledge that by receiving Latvian academic informational centre conclusion:

1) if educational received abroad document conforms to Latvian assigned higher

education document;
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2) if there is a possibility to equalise to any assigned Latvian grade or diploma;

3) what additional conditions should be fulfilled, to equalise the educational docu-
ment received abroad to any Latvian assigned academic grades or diploma, if
abroad received academic grade or educational document does not satisfy any
of the assigned Latvian grade or diploma requirements [15].

Such system in psychologist higher education was created and performed relatively
successfully in Latvia until 2017, because in the enacted Psychologist Law psycholo-
gist education and professional practice rights have been separated, as well it has been
defined that

“[a] person has the right to perform independent professional psychological practice
confirmed by higher education diploma for accredited bachelor’s study programme
and accredited master’s study programme and has acquired at least 200 Latvian credit
points (300 ECTS); moreover, at least one of those programmes must be a professional
study programme, requested is registration at the Psychologist register and certification
that allows to work in the chosen psychological field” [20].

This means that reformation of higher education for psychologists will take place
soon. On the one hand, it will be looking for better solution in bachelor and master’s
study programmes’ optimisation and efficiency; on the other hand, better preparation
of psychologists for certification during the studies will be ensured.

Towards Psychologist Professional
Practice Legislation

Psychologist education and professional practice development in Latvia has raised
the question about psychologist professional practice legislation. Nevertheless, the way
to the Psychologist Law promulgation has been 15 years long, and it has been related to
many debates.

It has been determined by many circumstances, among which the most highlighted
have been psychologists’ opinions, interests and diversity of psychological approaches.
In Latvia, over 40 non-governmental organisations represent psychologist interests,
different ideas about psychologist needs, psychologist duties, rights, responsibility, also
fear of changes and fear that psychologist practice legislation will create additional
costs and administrative burden to psychologists (for example, obligation to document
cooperation with a client, obligation to pay taxes, relatively high costs for qualification
improvement), which directly will increase prices for psychologist service and respect-
ively will decrease the amount of clients, there are worries that psychologist certification
and recertification models will be complicated, worries about psychologist specialization
etc. [1, 2, 4, 6,7, 13].

Another highly important issue is which governmental institution will be respon-
sible for psychologists — Ministry of Health, Ministry of Welfare, Ministry of Science
and Education, The State Chancellery of Latvia or Cross-Sectoral Coordination Centre.
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Consequently, Psychologist Law development and further progress was committed
to Cross-Sectoral Coordination Centre, which in 2014 prepared an informative report
“About the necessity of regulating psychologists professional activities”, which admitted
that to provide unified psychologist service supervision and make it better in the long
term, it is necessary to create psychologist certification system and provide supervision
for psychologist professional practice, professional and general ethical consideration, as
well as necessity for psychologist professional practice legislation [4].

In this context it should be emphasised that psychologist work covers many profes-
sional fields, which made it noticeably harder to develop psychologist professional practice
legislation. Therefore, until 2017 in Latvia there was not created a general framework
for psychologist practice, there were not defined psychologists” duties and rights, and,
more importantly, there were not defined client rights, there was not created a unified
certification system that would provide control for unified educational and professional
experience requirement for psychologists that would guarantee good quality of psycholo-
gist service, there were not defined limitations for psychologist to perform professional
practice if practice realisation was unqualified and made harm to a client [14].

At the same time, psychologist basic skills were included in psychologist profession
standard  and profession classifier®. Nevertheless, this regulation was quite general and
was more related to psychologist education and work relation arrangement, rather than
systematic psychologist professional practice regulation [22].

Considering the above mentioned, some fields of psychology were nominated spe-
cific (additional) educational, qualification and reputational requirements; for example,
to work as a psychologist in educational institutions [17, 26], to work with children [19],
to perform forensic psychological expertise [21] etc.

Only in 2013, as a known compromise, the psychologist conclusion structure and
rights to create psychologist conclusion framework were defined in the Children’s Rights
Protection Law — psychologist conclusion about psychological assessment results for
court, orphans’ court, police and prosecutor’s office cases, which are related with chil-
dren’s rights protection, who have obtained at least a master’s degree in psychology and
who has at least a 5-year professional experience working with children and families.

Psychologist conclusion contains:

1) institution where request came from;

2) psychological assessment goals;

3) psychological assessment time and place;

4) general information about child, which is or may be necessary in conclusion
handing in process

4 Profession standard defines basic tasks and duties of professional practice, professional qualification
requirements, necessary education, skills, competence and abilities to its performance [21].

5> Profession classifier is a system-wide (trade, position, speciality) list, which is created to provide
appropriate overview and comparison for international labour force [5].
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5) methods used for psychological assessment;

6) observation during assessment, client motivation and assessment limitations;

7) psychological assessment results and analysis;

8) justified conclusions and recommendations;

9) information about confidentiality;

10) psychologist’s name, surname, degree, diploma number, high school, where
diploma was given, assessment handing in date [16].

Furthermore, this law defines how to work with children, how to perform volunteer
work, as well that according to the agreement, it is not allowed to give psychological
assessment service to a psychologist:

1) who was convicted of criminal act related to violence of criminal threatening,
regardless whether conviction was removed or cancelled;

2) who was convicted of criminal act against morality or sexual inviolability,
regardless whether conviction was removed or cancelled;

3) whom court has applied prescribed medication (prescribed by the law).

Besides that, the Education Law article 50 defines that work as a teacher or psy-
chologist in educational institution (because psychologist in educational institution
is equal to a teacher [23]) cannot be granted to a person who was convicted for wilful
criminal act (regardless whether conviction was removed or cancelled), except in
cases when after removal or cancellation of conviction as determined by the Cabinet of
Ministers, Education Quality Public Service has evaluated that it does not affect learners’
interests and has allowed to work a previously convicted person (for wilful criminal
act or a less serious crime), as well a disabled person, a person who does not speak the
official language (Latvian) or a person who by court resolution has lost parental (care)
rights [17].

Furthermore, all psychologists who work with children (viz. persons under 18 years
old), are obliged to study the concept about children’s right protection — a 40-academic-
hour-long professional qualification improvement programme, and once every five years
after learning the children’s right programme — a 24-academic-hour educational pro-
gramme of notion improvement about topicality in children’s right protection [24].

In general, until the Psychologist Law was enacted, only in some public work fields
there were defined requirements for psychologist education and work experience; never-
theless, this was partially defined and mutually diverse in different normative acts, which
showed risks that psychologist service quality may not be guaranteed at an appropriate
level, which could affect decision-making, as well as make harm to a person.

The Essence of the Psychologist Law

On 30 March 2017 the Parliament of Latvia, Saeima, in its third (final) reading
enacted the Psychologist Law, which was announced by the president of Latvia on April
30, 2017. The law came into force on 1 January 2018.
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The goal of this law is to regulate psychologist professional practice (viz. psycho-
logical assessment, preparation of psychologist conclusion, individual counselling, as
well as service to groups or organisations, using professional notion and scientifically
based methods), to provide qualified psychologist service. As can be seen, psychologist
professional practice does not include psychological research or teaching (this was and
still remains one of the discussion objects).

A psychologist can perform professional practice as an employee, by signing a con-
tract with an employer, as a volunteer, by signing volunteer work contract, as employer or
author, respectively signing contract with a company or royalty or self-employed person
(viz. a person who gets income independently, without being involved as an employee
in labour relations with an employer and by not taking any position that gives rights
and reward).

In this context it is important to highlight that on the very same day, when the
Psychologist Law was enacted, the law “Regarding regulated professions and recogni-
tion of professional qualifications” was also modified. Article 327 of this law says that
in the field of psychology regulated profession there is a psychologist who can perform
his work independently, if he is certificated. In Latvia, the term “regulated profession”
means regulated professional activity or regulated professional set of works, which can
be enabled under the regulation of national law acts and practiced with an appropriate
professional qualification.

“Regulated professions” in essence are related to the necessity to ensure professional
work in accordance to certain quality requirements and criteria, if work is related to
social interest protection, its security and health protection; to protect separate socially
significant professions against unqualified people involvement, set for those professions
high requirements; to provide the possibility of receiving professional qualification in the
Republic of Latvia which will be admitted overseas, as well as the abroad received quali-
fication to be admitted in Latvia; to encourage people to move around in the European
Union countries and European Free Trade Association countries [18].

In the future a psychologist professional practice will be performed by people who
have received higher education diploma for accredited bachelor’s study programme and
accredited master’s study programme in psychology education with at least 200 Latvian
credit points. Furthermore, at least one of those programmes is supposed to be a profes-
sional study programme, registered at the Psychologist register (which will be maintained
by the Education Quality Public Service), and who received a psychologist certificate in
at least one of psychologist work fields:

1) educational and school psychology;

2) work and organisational psychology;

3) clinical and health psychology;

4) legal psychology;

5) counselling psychology;

6) military psychology.
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However, to work as a psychologist is restricted to people:

1) who do not have appropriate education;

2) who are not registered at the Psychologist register;

3) whose psychologist certificate has been suspended or cancelled and whose
psychologist practice has been suspended or stopped, as well as to people whose
psychologist practice has been suspended or stopped (usually if a psychologist
has overstepped normative acts or professional ethical requirements);

4) who have been convicted as suspected or accused in criminal process for crim-
inal act, related to violence or criminal threating, or for crime against morality
or sexual inviolability;

5) who have been convicted as suspected or accused in criminal process for crim-
inal act, related to violence or criminal threating, or for crime against morality
or sexual inviolability, regardless if conviction was spent or cancelled;

6) who have been convicted as suspected or accused in criminal process for crim-
inal act, related to violence or criminal threating, or for crime against morality
or sexual inviolability, but exempted from penalty;

7) against whom criminal process for criminal act, which is related to violence
or criminal threating, or for crime against morality or sexual inviolability, is
terminated on unreasonable basis;

8) who have a trusteeship.

To make it possible for a psychologist to fully provide his service, in the Psychologist

Law there is prescribed obligatory psychologist registration at the Psychologist register,
further certification (certificate is given for seven years after all examination has been
completed) and recertification. Thereby, under auspices of the Ministry of Education
and Science there will be created a psychologist certification council, which will approve
psychologist certification committee and psychologist ethical committee regulations and
personal staff structure; it will approve psychologist ethical codex; organise psychologist
certification, recertification and supervisor rights conferment, decision about psycholo-
gist registration at the register, psychologist professional practice suspension, termin-
ation and renewal, psychologist certificate issue, suspension, cancellation and renewal;
make decision about supervisor (certificated psychologist, who has at least a 5-year-long
personal practice experience in appropriate psychologist work field and who have passed
psychologist-supervisor examination, acquiring the rights to perform psychologists’
supervision — systematic cooperation with psychologist (individually or in group), which
is based on mutual contract, which has a goal to supervise psychologist professional
practice and fulfil their professional comprehension and competence, to ensure high
quality of psychological service and psychologist readiness independently perform profes-
sional practice) assignment, suspension, cancellation and renewal; supervise and control
psychologist professional practice; consider applications about psychologist professional
practice, etc.
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It is envisaged that there will be created six certification commissions (according
to psychologist professional fields), which will evaluate the received information from
certificate applicant and will perform competence examination. Likewise certificate
committee will evaluate complaints about psychologist professional practice and will
give a conclusion to the psychologist certification council about decision making.

To ensure safe and qualitative psychologist professional practice, in the Psychologist
Law there have been prescribed the following professional practice basic principles for
a psychologist:

1) principle of responsibility;

2) principle of competence;

3) principle of confidentiality;

4) principle of client psychological prosperity;

5) principle of professional cooperation;

6) principle of client informing about psychological assessment goals and results;
7) principle of ethical attitude and behaviour;

8) principle of respect to human personality;

9) principle of honesty.

It also encompasses the requirement to psychologist conclusion structure, which
in essence is identical to the Children’s Rights Protection Law — Psychologist conclusion,
which has been prepared in two copies, shows the following information:

1) customer and client;

2) psychological assessment goals;

3) psychological assessment time and place;

4) general information about client, which is or may be necessary in conclusion-
making process;

5) methods used for psychological assessment;

6) observation during assessment, client motivation and assessment limitations;

7) psychological assessment results and analysis;

8) reasoned conclusions and recommendations;

9) information about confidentiality;

10) date when conclusion is made;

11) psychologist’s name, surname, certificate number and certificate date of issue.

At the same time, in the Psychologist Law there have been defined psychologist
duties, rights and responsibilities about information non-proliferation and confidentiality
requirement consideration. A psychologist’s main duties are: appropriate method usage;
storage of client information; ethical principle consideration; client informing about
counselling goals; used method and results; salvation of client information, except cases
described in normative acts or information sharing if it is agreed with a client, as well as
an obligation to cooperate with other professional representatives and other psychologists
in client issue resolving. To maintain the professional qualification and to be recertified,
a psychologist is obliged to cooperate with psychologist-supervisor on regular basis, as
well as enhance their own professional skills and competence.
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A psychologist is obliged to keep his conclusions and cooperation records for 10
years. In the same way, a psychologist is obliged to instantly, not longer than within 24
hours, inform law enforcement agencies or other competent institutions, about circum-
stances which a psychologist has found out during his professional practice, if there is a
serious suspicion that immediate circumstance non-consideration can lead to criminal
act against a human life, health, morality or sexual inviolability.

At the same time, a psychologist has rights to refuse of giving psychological ser-
vice, if it can create a direct threat to a psychologist’s life, health or security. In its turn,
a psychologist’s client has rights, in a comprehensive form, to receive information from
a psychologist about the goal of counselling, psychological assessment methods, process,
results and conclusions, as well as rights fully or partially to refuse a psychologist’s ser-
vice (except cases when, for example, assessment is obligatory), to address in writing the
Psychologist certification council, to evaluate the application of a psychologist’s profes-
sional practice.

Special protection is guaranteed to a psychologist’s non-adult clients (viz. a person
under 18 years old). Service to this client is allowed only if a client’s legal representative
(usually — a parent) is informed about the service and agreed with it in writing, except if:

1) it is the first counselling session, when this client came to a psychologist and
after counselling there was made no conclusion;

2) counselling session is given to anonymous client, using electronic communica-
tions;

3) counselling session or psychologist’s conclusion, or session overview is asked
from an Orphan’s court, law enforcement institution or other competent institu-
tion, informing about that legal representative;

4) non-adult client is 14 years old and has himself approached a psychologist.

The Psychologist Law transition prescribes psychologist certification special con-
ditions when the law comes into force, viz. to a person who has until January 1, 2018
received psychologist education, which conforms at least to five years full-time studies,
and has done professional psychologist practice which has documentary proof for at least
three years during last five years, has rights to have independent psychologist professional
practice without registration at the register and psychologist certificate until December
31, 2019. In its turn until December 31, 2018 the person may come to apply for a certificate
to the psychologist certification council, to be:

1) registered at the Psychologist register and receive a psychologist certificate
without examination, if this person can documentary prove professional prac-
tice at least for three years during last five years;

2) registered at the Psychologist register to receive a psychologist certificate without
examination and receive psychologist-supervisor rights without examination, if
this person can documentary prove professional practice at least for five years
during last seven years [8, 20].
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Conclusion

The Psychologist Law promulgation has created necessary preconditions, in order
to arrange the system of Latvian psychologist professional practice. However, no law
is able to solve all challenges observed in any profession. It is clear that among those
challenges there are not only different procedures, for example, psychologist registra-
tion, certification and recertification, but also professional improvement regulation and
creation of good professional practice, and also constant progress of existing question
about psychologist ethical professional practice, clearly positioning his service.

In addition, one of the fears tropicalized lately, is the question about psychologist
client protection, because a psychologist has an obligation to document his practice, as
well as when it is necessary to be able to verify / provide proof, for example, in certifica-
tion process.

In the same way, more detailed legal solutions will be necessary in order to regulate
demands, rights, duties, responsibilities if a psychologist works in a specific work field,
for example, in the multi-professional team at medical institution. No less disputable is
a question about a psychologist’s duty to take responsibility for their professional practice
results, defining a problem of those results, and also the possibility of getting professional
liability insurance for a psychologist. Thereby, it should be considered that no law is able
to solve all professional work issues, but it can highlight the way to practice development,
strengthening safe, qualitative and legal psychologist service, effectively protect service
providers and clients. This means that psychologist professional practice law legislation
in Latvia is still and will be developing.

Psihologu izglitibas un profesionalas darbibas
tiesiska reguléjuma attistiba Latvijas Republika

Kopsavilkums

Psihologija ka zinatniskais virziens un profesionalas darbibas prakse saka paka-
peniski attistities tagadéjas Latvijas Republikas teritorija 19. gadsimta otraja pusé, bet
profesionalo psihologu sagatavos$ana, t. i., studijas augstakas izglitibas iestadé — Latvijas
Universitaté —, tika uzsaktas vairak neka gadsimtu vélak — tikai 1989. gada. Savukart
pirmais likums, kas tiesi regulé psihologu profesionalo darbibu, — Psihologu likums,
péc vairak neka 15 gadu ilgam diskusijam ir pienemts 2017. gada 30. marta (stajas spéka
2018. gada 1. janvari).

Psihologu profesionalas darbibas reguléjums ir nozimigs ne tikai tadél, ka psihologs
tiesi ietekmeé cilvéku un vina veselibu un biezi vien no psihologa lémuma (atzinuma) ir
atkariga cilvéka turpmaka dzive, nodarbinatiba, dazadu tiesibu ieguve vai saglabasana,
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bet ari tadeél, ka 12 % Latvijas iedzivotaju atzist, ka izjat vajadzibu péc psihologa vai psiho-
terapeita konsultacijas, tomér specialistu nav apmekléjusi, 3 % Latvijas iedzivotaju pédéjo
reizi pie psihologa vai psihoterapeita vérsusies pédéja gada laika, 5% — pirms viena vai
Cetriem gadiem, savukart 7 % ir vérsusies pie specialista vél senak. Minétais aktualizé jau-
tajumu par psihologu pakalpojumu kvalitati, drosibu, tostarp konfidencialitati, skaidriem
sadarbibas noteikumiem, attiecibu dokumentésanu, pakalpojumu kvalitates parraudzibu
un psihologam izvirzitajam izglitibas, kvalifikacijas un pilnveides prasibam.

Lidz ar to $aja raksta ir méginats izsekot psihologu izglitibas un profesionalas dar-
bibas tiesiska reguléjuma attistibai Latvijas Republika, ipasu uzmanibu pievérsot Psihologu
likuma batibai un ar to saistitajam problemam.

Raksta konstatéts, ka Psihologu likuma pienemsana ir izveidojusi nepiecieSsamos
priek$nosacijumus, lai sakartotu Latvijas psihologu profesionalas darbibas sistému. Tomér
neviens likums nevar atrisinat visus izaicinajumus, kas ir vérojami katra profesija. Viena
no problémam, kas ir aktualizéjusies pédéja laika, ir jautajums par psihologa klienta aiz-
sardzibu, jo psihologam ir pienakums savu darbibu dokumentét, ka ari nepieciesamibas
gadijuma apliecinat vai pieradit, pieméram, sertifikacijas procesa.

Tapat tiesiskie risindjumi biis nepieciesami, detalizétak reglamentéjot prasibas,
tiesibas, pienakumus, atbildibu, ja psihologs darbojas kada specifiska darbibas joma, pie-
meéram, arstniecibas iestadé, multiprofesionalas komandas sastava. Ne mazak diskutéjams
ir ari jautajums par psihologa pienakumu uznemties atbildibu par savas profesionalas
darbibas rezultatiem, $o rezultatu definésanas problémam, ka ari iespéjamo psihologa
profesionalas atbildibas civiltiesisko apdrosinasanu. Tas ari nozimé, ka psihologu profe-
sionalas darbibas tiesiskais reguléjums Latvijas Republika joprojam ir un bus attistiba.

Atsléegvardi: psihologa izglitibas un profesionalas prakses tiesiskais reguléjums,
Psihologu likums, psihologa profesionala prakse, prasibas.
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Mirusu cilvéku personas datu aizsardziba
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Kopsavilkums

Raksta meérkis ir sniegt ieskatu par mirusu cilvéku personas datu aizsardzibas
aspektiem. Mérka sasniegSanai tiek aplikots normativais reguléjums un istenota prakse
saistiba ar miruso personu datu apstradi. Miru$o personu datu apstradé biezak tiek iz-
mantotas tas tiesibu normas, kas attiecas uz miruso pacientu datu apstradi, taCu ari $ada
prakse visos gadijumos nav konsekventa. Raksta tiek analizétas Arstniecibas likuma un
Pacientu tiesibu likuma normas personas datu aizsardzibas konteksta. Pacientu tiesibu
likuma normas nav izmantojamas situacijas, kas ir arpus medicinas iestazu kompetences
un miruso pacientu personas datu aizsardzibas tvéruma. Tapéc raksta galvena uzmaniba
veltita nepieciesamibai izstradat atseviskus noteikumus mirusu cilvéku personas datu
apstradei.

Atslégvardi: personas dati, mirusu cilvéku personas dati, pacientu dati, mirusu
pacientu dati.

levads

2018. gada 25. maija stajas spéka 2016. gada 27. aprila Eiropas Parlamenta un
Padomes regula 2016/679 par fizisku personu aizsardzibu attieciba uz personas datu
apstradi un sadu datu brivu apriti, ar ko tiek atcelta Direktiva 95/46/EK (Vispariga datu
aizsardzibas regula, turpmak — ari Regula). Atbilstosi Visparigas datu aizsardzibas re-
gulas preambulas 27. punktam Regula netiek piemérota mirusu cilvéku personas datiem,
atstajot dalibvalstim iespéju paredzét atseviskus noteikumus par mirusu cilvéku personas
datu apstradi [3].

Latvija spéka esosaja Fizisko personu datu aizsardzibas likuma [4] un jaunaja Per-
sonas datu apstrades likuma [7], kura likumprojekts ir atbalstits Saeimas Juridiskaja komi-
sija un virzits izskatiSanai Saeima pirmaja lasijuma, nav paredzéti kadi noteikumi mirusu
cilvéku personas datu apstradei. Tacu ikdienas darba rodas situacijas, kuras jautajums
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par mirusu cilvéku personas datu iegisanu un izmantosanu klast aktuals. Turklat $is
jautajums pédéjos gados ticis apspriests ari plassazinas lidzeklos saistiba ar interneta
pieejamiem aizgajéju profiliem socialajos tiklos. Tapéc $i raksta mérkis ir nedaudz plasak
aplikot problémas, kas saistitas ar to, ka nav reguléjuma mirusu cilvéku personas datu
apstrades joma, un sniegt priekslikumus situacijas risinasanai.

Raksta izmantotas $adas tiesibu normu interpretacijas metodes: gramatiska (valod-
nieciska viedokla noskaidrosanai), sistémiska (sasaistes ar citam normam noskaidro$anai)
un teleologiska (jégas un meérka noskaidrosanai) tiesibu normu interpretacijas metode.
Balstoties uz noskaidrotajam atzinam un viedokliem par pétijuma objektu, izmantota
apraksto$a metode layj interpretét pétijuma rezultatus.

Mirusu cilveku personas datu aizsardzibas prakse

Latvija normativais reguléjums neparedz mirusu cilvéku personas datu aizsardzibu,
un ari citur pasaulé personas datu aizsardzibas reguléjums parasti tiek attiecinats tikai uz
dzivu cilvéku datiem. Pasaulé ir tikai dazas valstis, kuru normativaja reguléjuma tiesi un
neparprotami ir teikts, ka personas dati ir informacija gan par dzivu, gan mirusu cilvéku.

Sada veida personas dati tiek definéti, pieméram, Islandes Datu aizsardzibas likuma
otraja panta [20]. Savukart Singapuras Personas datu aizsardzibas likuma jédziens “indi-
vids” tiek attiecinats gan uz dzivu, gan mirusu personu, tacu viss minétais tiesibu akts attie-
ciba uz mirusam personam netiek piemérots, iznemot personas datu izpausanas aizliegumu
un nosacijumu, ka miruso cilvéku personas dati tiek aizsargati desmit gadus péc personas
naves [18]. Savukart Danijas Kriminalkodeksa 264. d paragrafa paredzéts sods (naudas
sods vai brivibas atnemsana uz laiku lidz se$iem ménesiem) par tadu attélu vai informacijas
parsutisanu, kas saistita ar citas personas, tostarp mirusas personas, privato dzivi [9].

Atbilstigi Datu aizsardzibas aktam Skotija mirusu personu dati netiek pielidzi-
nati dzivu personu datiem, un saskana ar Skotijas Informacijas brivibas likumu (2002)
[15] informaciju par miru$u personu ir iespéjams iegat, tacu likuma nostiprinats ari
iznémums, proti, nevienam netiek izsniegta informacija, kas satur mirusas personas
veselibas datus un zinas, kas par personu iegutas socialas aprupes laika [12]. Atbilstigi
spéka esosajam likumam un nostiprinatajai tiesu praksei [11] zinas no mirusas personas
slimibas véstures netiek izsniegtas ari radiniekiem, tostarp vecakiem.

Latvija Datu valsts inspekcija rekomendacija “Personas datu definicija” atzist, ka
mirusa cilvéka dati jaaizsarga atseviskos gadijumos [10]. Pieméram, situacijas, kuras
informacija par miru$o vienlaikus attiecas ari uz dzivam personam.! Ari juristu vida ir

I Datu valsts inspekcija norada: “Informacija par miru$am personam var attiekties ari uz dzivam
personam. Pieméram, informacija par to, ka mirusi Anna slimoja ar hemofiliju, norada, ka vinas déls
Janis ari slimo ar $o pasu slimibu, jo ta ir saistita ar génu, kas atrodas X hromosoma. Tadéjadi gadi-
jumos, kad var uzskatit, ka informacija par mirusam personam vienlaikus attiecas ari uz dzivam per-
sonam, ta ir uzskatama par personas datiem, uz ko attiecas Datu aizsardzibas likuma noteikumi, un
mirusas personas dati netie$i bauda personas datu aizsardzibas noteikumos paredzéto aizsardzibu.”
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sastopams viedoklis, ka mirusas personas dati netiesi bauda personas datu aizsardzibu.
Ta, pieméram, E. Eglite, analizéjot personas datu apstrades tiesiskos aspektus, norada,
ka gadijumos, ja informacija par mirusam personam vienlaikus attiecas ari uz dzivam
personam, ta jauzskata par personas datiem, uz ko attiecinami Fizisko personu datu
aizsardzibas likuma ietvertie datu apstrades nosacijumi [14, 17].

Tadéjadi miruso personu datu aizsardzibas nepieciesamiba tiek saistita vienigi
ar pienakumu vienlaikus aizsargat kadas dzivas personas datus. Tacu mirusas personas
dati pasi par sevi paliek bez $adas aizsardzibas. Saja joma nav konkréta reguléjuma,
tapéc prakse rada savus noteikumus situacijas risinasanai. Publiski pieejama informacija
par lielako socialo tiklu politiku $aja jautajuma liecina, ka arvalstu portali, pieméram,
www.facebook.com (Facebook), piedava vairakas opcijas — gan profila dzésanu péc tuvi-
nieku laguma (uzradot mirsanas apliecibu), gan pieminas vietnes vai virtuala memo-
riala izveidi, gan ari vél dzives laika izmantojamu pakalpojumu — attieciga rikojuma
sagatavos$anu, ka portalam rikoties ar personas socialo profilu péc naves, kas lidzvértigi
testamentam tiek izpildits péc mirSanas apliecibas uzradi$anas [22].

Savukart Latvijas sociala vietne Draugiem.lv personas naves gadijuma piedava
tikai vienu opciju — dzést personas profilu. Miruso lietotaju profili tiek dzésti péc pirmas
pakapes tuvinieku laguma. Uzradit mirsanas apliecibas kopiju tiek prasits tikai atseviskos
gadijumos, pieméram, ja nav pirmas pakapes radinieku vai ja ir pamatotas aizdomas, ka
tuvinieku viedokli par profila dzésanu varétu atskirties. Portals neapkopo precizu statis-
tiku par miruso personu profilu dzésanu, bet péc visparigam aplésém nedéla tiek dzeésti
aptuveni 5-10 profili, t. sk. ne tikai miru$u lietotaju, bet ari viltus profili.> Draugiem.lv
parstavis Janis Palkavnieks uzsver, ka miruso personu tuviniekiem netiek izpaustas attie-
ciga profila paroles, lai $ada veida neraditu piekluvi konfidencialai informacijai, proti,
vestulu saturam. Vieniga iespéja, kas tiekot piedavata radiniekiem pirms profila dzésanas,
ir mirusas personas publicéto fotografiju lejupielade [13].

No $eit minéta secinams, ka vienotu noteikumu ricibai ar mirusu cilvéku personas
datiem nav, tomér sabiedriba $ados gadijumos rikojas atbilstigi saviem morali étiskajiem
prieksstatiem par to, ko drikst un ko ne, cen$oties izturéties ar pietati pret aizgajéju datiem.

Mirusu pacientu personas datu
aizsardzibas teorétiskie jautajumi

No Datu valsts inspekcijas rekomendacijas izriet, ka ar mirusas personas datiem
galvenokart tiek saprasti mirusa pacienta dati un ar pacienta navi nebeidzas mediciniska
personala pienakums glabat profesionalos noslépumus par personu.

Profesionalos noslépumus medicina parasti apzimé ar terminu “arsta noslé-
pums”, un ar to saprot visu informaciju, kas fikséta pacienta mediciniskaja dokumen-
tacija. Pienakums glabat slepeniba $is zinas ir saisto$s ne tikai galvenajam arstniecibas

2 Informacija no portala Draugiem.lv 2017. gada 14. februara elektroniskas véstules $i raksta autorei.
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personam — arstiem —, bet ari visam medicinas iestades personalam, tostarp atbalsta un
administrativajiem darbiniekiem, — visiem, kam tie$a vai netiesa veida ir pieeja pacientu
mediciniskajai dokumentacijai.

Datu valsts inspekcijas rekomendacija $aja jautajuma faktiski sakrit ar Latvijas
arstu étikas kodeksa ceturtaja punkta noteikto, ka arsts tur slepeniba zinas par pacientu
ari péc pacienta naves [17].

Analogisks arsta noslépuma glabasanas pienakums paredzéts ari Australijas
Mediku asociacijas vadlinijas — aizsargat mirusa pacienta medicinisko zinu konfiden-
cialitati ir arsta étisks un tiesisks pienakums. Sadas zinas ir izpauzamas tikai un vienigi
likuma paredzétos gadijumos [16]. Tas ir gan Apvienotas Karalistes Centralas medi-
cinas padomes vadlinijas — “mediku konfidencialitates pienakums péc pacienta naves
iestasanas turpinas” [21], gan ari citu pasaules valstu medicinas étikas kodeksos un
prieksrakstos.

Tadéjadi var secinat, ka attieciba uz mirusa pacienta mediciniskiem datiem dar-
bojas ipass normativais reguléjums. Ka jau ieprieks tika minéts, $ads specials tiesiskais
reguléjums, pieméram, Skotija ieklauts Skotijas Informacijas brivibas likuma (2002),
savukart Latvija tas iestradats Pacientu tiesibu likuma [6].

Atbilstosi Pacientu tiesibu likuma 10. panta tresajai dalai arl mirusu pacientu dati
tiek aizsargati. Savukart $a pasa panta ceturtaja dala izsmelosi uzskaititi iznémuma gadi-
jumi, kuros informaciju par pacientu péc vina naves drikst izpaust konkrétam personu
lokam,? proti:

« jainformacijas snieg$ana var ietekmét minéto personu dzivibu vai veselibu vai
atvieglot veselibas aprapes pakalpojumu sniegsanu tam;

« jainformacija ir saistita ar pacienta naves céloni vai arstniecibu laika pirms vina
naves.

Pacientu tiesibu likuma 10. panta ceturtas dalas 1. punkta minétie gadijumi, sapro-
tams, attiecas uz situacijam, kad mirusa tuviniekiem attiecigas zinas nepieciesamas sava
veselibas stavokla nodrosinasanai, pieméram, dazadu iedzimtu slimibu, genétiskas parman-
tojamibas u. tml. gadijumos, kuros preciza informacija par parmantojamam genétiskam
slimibam var batiski palidzét diagnostikas un arstésanas procesa.

Tacu minétas normas otraja punkta formuléjums nav gluzi skaidrs. No normas
sakuma dalas (“informacija ir saistita ar pacienta naves céloni”) neparprotami izriet
mirusa radinieku tiesibas uzzinat naves céloni, tacu atklats paliek jautajums, cik plasu
informaciju $is personas varétu sanemt, jo, iespéjams, personas slimibas véstures lielaka
dala vai visa dokumentacija par konkrétas personas pédéjo stacionésanas reizi varétu but
saistita ar tas naves céloni.

3 Atbilstosi Pacientu tiesibu likuma 7. panta pirmajai dalai minéto personu loka ir pacienta laulatais,
bet, ja ta nav, — pilngadigi un ricibspéjigi tuvakie radinieki $ada seciba: pacienta bérni, pacienta
vecaki, pacienta brali vai masas, pacienta vecvecaki un pacienta mazbérni.
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Savukart normas otraja dala aiz varda “vai” (“arstnieciba laika pirms vina naves”)
neskaidribas rada varda “pirms” tvérums, proti, par kadu laikposmu (nedélam, ménesiem
vai gadiem) varétu tikt pieprasita un sanemta informacija par konkréto miruso personu.
Tapat ne mazak svarigs ir jautdjjums par pasu informacijas saturu, pieméram, vai taja
jaietver ari zinas par lietotajiem medikamentiem, personas atkaribam u. c.

Analizétas normas otraja punkta noteikts precizs formuléjums — “informacija
saistita ar arstniecibu”. Tatad, lai labak saprastu $o reguléjumu, vispirms janoskaidro
jédziena “arstnieciba” saturs. Saskana ar Latvija speka eso$o Arstniecibas likumu “arst-
nieciba” tiek definéta ka “profesionala un individuala slimibu profilakse, diagnostika un
arstésana, mediciniska rehabilitacija un pacientu aprape” [2].

Ar slimibu profilaksi saprot visu darbibu kompleksu, kas vérsts uz to, lai persona
nesaslimtu. Diagnostika ir process, kura tiek noteikta pacienta diagnoze un veselibas
stavoklis, izmantojot dazadas medicina pienemtas metodes. Arsté$ana ir viss pasakumu
kopums, kas tiek veikts saslimusas personas atveselosanai un patologiska stavokla novér-
$anai, tostarp medikamentoza terapija un operativa iejauksanas. Turklat arstésana var
norisinaties ka ambulatori, ta ari stacionara.

Savukart jedzieni “mediciniska rehabilitacija” un “pacientu aprape” ir definéti Arst-
niecibas likuma. Silikuma pirma panta 14. punkta noteikts, ka mediciniska rehabilitacija
ir atseviska “medicinas nozare, kas nodarbojas ar cilvéka fiziska, psihologiska, sociala,
aroda un izglitibas potenciala attistiSanu vai atgti$anu atbilstosi vina fiziologiskajiem
vai anatomiskajiem ierobezojumiem, vai — stabilu veselibas traucéjumu gadijuma — ar
pacienta dzives pielagosanu videi un sabiedribai [..]”. Ta pasa panta 12. punkta pacientu
aprupe tiek skaidrota ka “veselibas aprupes sastavdala, kas ir tiesi vai netiesi saistita ar
sabiedribas, gimenes vai personas veselibas uzturésanu, veicinasanu, aizsardzibu un
atgasanu [..]".

Mineétas definicijas un jédzienu skaidrojumi iezimé arkartigi plasu jautajumu loku,
kas Pacientu tiesibu likuma 10. panta ceturtas dalas otraja punkta ir loti lakoniski formu-
léts — “informacija saistita ar arstniecibu”. Tacu, palakojoties uz visu jautajumu kopumu,
kas tiek aptverts ar $o 1so formuléjumu, var secinat, ka iegistamo datu apjoms ir loti liels,
kas turklat nav pat konkréti ierobezots laika.

Datu apjoma labakai uzskatamibai tiks modeléta situacija, par pieméru izmantojot
kadu realu prakses gadijumu saistiba ar vienu no jédziena “arstnieciba” komponentiem,
proti, diagnostiku.

Diagnostikas gaita ieglistama informacija var but arl nesaistita ar personas naves
céloni, tacu ta noteikti bas fikséta mediciniskajos dokumentos. Pieméram, persona tiek sta-
cionéta sakara ar smadzenu i$émisko lékmi, stacionara mirst, autopsija konstatétais naves
célonis ir cerebralas is$émijas izraisits artérijas pilnigs nosprostojums. Tacu, iestajoties
stacionara, pacientam tiek nemtas asinis laboratoriskiem izmekléjumiem, kuros konsta-
téts, ka papildu citam pamata slimibam persona bijusi ari inficéta ar cilvéka imtandeficita
virusu (HIV). HIV infekcija $aja gadijuma nav naves célonis, tacu zinas par to ieklautas
pacienta mediciniskaja karté, tostarp arsta gatavotaja slimibas izraksta — epikrizé. Sadas
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informacijas izsnieg$ana mirusa tuviniekiem var radit visai neparedzamas sekas. levérojot,
ka visbiezak mediciniskie dati par mirusu cilvéku tiek pieprasiti saistiba ar dazadam ties-
vedibam, neapsaubami, $adas konfidencialas zinas var klat zinamas ari plasakam personu
lokam, pieméram, otrai tiesvediba iesaistitajai pusei.

Neatrisinats paliek ari jautdjjums par analizéjama panta paredzéto personu loku,
kam likumdevéjs pieskiris tiesibas sanemt informaciju par miruso pacientu. Pacientu
tiesibu likuma ir noteiktas ne tikai personas, kuras tiesigas sanemt zinas par miruso,
bet imperativi ari seciba, ka tas darams. Pirma un galvena persona $aja rinda ir pacienta
laulatais. Péc tam seko atruna — “ja tada nav”, tad — bérni, vecaki, brali, masas utt. Tacu
$is formuléjums butiski ierobezo pacienta pilngadigo bérnu tiesibas uzzinat sava téva
vai mates naves céloni vai arstniecibu pirms naves ari gadijuma, ja miruso pacientu
pardzivojusais laulatais (kurs turklat var ari nebtt pacienta bérnu vecaks) to nemaz
nevélas.

Situacijas, kuras kadam no mirusa tuviniekiem ir aizdomas par radinieka isto naves
céloni* vai ar to saistitajam mediciniskajam manipulacijam un arstniecibas kvalitati
kopuma, kas varéja izraisit personas navi, nedrikstétu §im tuviniekam liegt tiesibas aktivi
iesaistities procedura (ja laulatais vai kads cits radinieks, kam atbilstosi likuma snieg-
tajam formuléjumam ir prieksroka, to nedara), kas saistita ar atbilstosu zinu iegtisanu
un nodosanu attiecigam tiesibsargajosam iestadém izmeklésanas darbibu veiksanai,
ekspertizes pieprasi$anai u. tml.

Mirusu pacientu personas datu aizsardziba prakse

Par ieprieks$ analizétas normas nepietiekamu skaidribu liecina ari prakse, kura
parada, ka Pacientu tiesibu likuma normu interpretacija ir atskiriga un piemérosana —
nekonsekventa. Pieméram, kada persona tiesvedibas nolikos vérsas ar iesniegumu Rigas
Psihiatrijas un narkologijas centr3, lai iegtitu zinas par savu miruso tévu, proti, vai vins
sirdzis ar garigam slimibam, vai bijis klinikas uzskaité, vai lietojis psihotropos medi-
kamentus. ST informacija personai bija nepieciesama aizdomu dél, ka tévam bijusi psi-
hiskas veselibas traucéjumi, kuri vinam, iespéjams, pilniba nav lavusi saprast savu darbibu
nozimi, vadit tas un apzinaties savas ricibas sekas, iekilajot vairakus gimenes ipasumus.
Péc s§is personas naves mantiniekiem, tostarp délam, radas pienakums pret kreditoriem
téva uzkrato paradu dél. Ar lidzigu pieprasijumu mirusa déls vérsas ari rehabilitacijas
centra “Jaunkemeri”, Paula Stradina Kliniskaja universitates slimnica un vél dazas medi-
cinas iestadés, lai noskaidrotu apstaklus un iemeslus, kapéc vina tévs ilgstosi bija arstéjies
un uzturéjies $ajos stacionaros.

4 Lidz 2005. gada 15. aprilim Latvija bija spéka likums “Par civilstavokla aktiem”, kura bija noteikts,
ka naves céloni norada ne tikai mir$anas registra, bet ari mirSanas aplieciba. Kop$ likums zaudéja
spéku un $aja joma tika pienemti jauni normativie akti, naves céloni mirsanas aplieciba nenorada,
un tas apgratina tuviniekiem $adas informacijas ieguvi.
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Gan Rigas Psihiatrijas un narkologijas centrs, gan rehabilitacijas centrs “Jaunkemeri”,
gan ari Paula Stradina Kliniska universitates slimnica, atsaucoties uz Pacientu tiesibu
likuma 10. panta ceturto dalu, atteicas sniegt mirusas personas datus (medicinisko doku-
mentu kopijas) délam, kam tie bija vajadzigi tiesvedibai. Atteikuma tika noradits, ka
iesnieguma minétais datu apstrades mérkis neatbilst nevienam no likuma paredzétajiem
informacijas sniegSanas tiesiskajiem pamatiem. Rigas Psihiatrijas un narkologijas centra
un Paula Stradina Kliniskas universitates slimnicas atbildés turklat tika noradits, ka
informaciju var izprasit ar tiesas starpniecibu.

Savukart Nacionalais veselibas dienests $aja situacija nepieméroja Pacientu tiesibu
likumu un atskirigi interpretéja normativos aktus, proti, Nacionalais veselibas dienests
sava atbildes véstulé atsaucas uz Datu valsts inspekcijas rekomendacija “Personas datu
definicija” minéto par mirusu personu datu aizsardzibu atseviskos gadijumos, ka ari uz
Fizisko personu datu aizsardzibas likuma 2. panta 8. punktu (tadéjadi atzistot pieprasito
informaciju par sensitiviem datiem) un Informacijas atklatibas likuma [5] 5. panta otras
dalas 4. punktu (par ierobezotas pieejamibas informaciju uzskatama informacija par
fiziskas personas privato dzivi).

Nacionalais veselibas dienests veica izvérstu sensitivo datu pieprasijuma pamato-
juma analizi, balstoties uz atzinu, ka tresajam personam $ada informacija tiek nodota
tikai gadijuma, ja informacijas pieprasitajs ir pieradijis savas tiesibas iegit $o informaciju
un $i datu apstrade atbilst kadam no Datu aizsardzibas likuma noteiktajiem tiesiskajiem
nosacljumiem. Nacionalais veselibas dienests uzskatija, ka datu pieprasitaja mérkis — vér-
$anas tiesa ar pieteikumu par pécnaves ekspertizes nozimésanu mirusajam tévam — atbilst
Datu aizsardzibas likuma 11. panta 6. punkta® paredzétajam sensitivu datu apstrades
iznémuma gadijumam un Datu aizsardzibas likuma 13. panta otraja dala® paredzétajai
kartibai. Nacionalais veselibas dienests atzina personas tiesibas uz mirusas personas
sensitivo datu sanems$anu un izmantosanu tiesvedibas nolaka. Iznakuma Nacionalais
veselibas dienests mirusas personas délam izsniedza informacijas apkopojumu par visiem
sniegtajiem ambulatorajiem un stacionarajiem veselibas aprapes pakalpojumiem kop$
2003. gada 19. julija,” kas ietvéra visas $aja laikposma lidz pat naves bridim registrétas
aprapes epizodes un hospitalizacijas gadijjumus arstniecibas iestadés (tostarp informa-
ciju par iestades konkréto arstéjoso arstu, pie kura pacients vérsies, pilnu gimenes arsta
kontaktinformaciju, diagnozém u. c. zinas).

> Sensitivo personas datu apstrade ir aizliegta, iznemot gadijumu, kad apstrade attiecas uz tadiem
personas datiem, kuri ir nepiecie$ami fiziskas vai juridiskas personas tiesibu vai likumisko interesu
aizsardzibai tiesa.

Personas datus var izpaust, pamatojoties uz rakstveida iesniegumu vai vieno$anos, noradot datu
izmanto$anas merki, ja likuma nav noteikts citadi. Personas datu pieprasijuma noradama infor-
macija, kas lauj identificét datu pieprasitaju un datu subjektu, ka ari pieprasamo personas datu
apjoms.

Datums, kad Latvija veselibas aprapes nozaré tika sakta vienota fizisku personu datu apstrades
sistémas darbiba.
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Informacijas apkopojuma bija ietvertas ari zinas par personas naves faktu un
céloni. Nacionala veselibas dienesta atbildé papildus bija ietverta ari informacija par
visiem aptieka izsniegtajiem medikamentiem, par kuriem attiecigie farmaceiti veikusi
datu ievadi vadibas informacijas sistéma. Informativaja apkopojuma bija ieklauti tikai
dati, kas netiek registréti vienotaja registra, proti, zinas par neatliekamas mediciniskas
palidzibas sniegtiem pakalpojumiem (izsaukumiem), pacientam noziméto terapiju un
medicinisko dokumentaciju.

Citas arstniecibas iestades, pieméram, Madonas slimnica un Rigas Austrumu kli-
niska universitates slimnica, mirusas personas délam izsniedza visas to riciba eso$as
mediciniskas dokumentacijas kopijas par téva arstésanos slimnica, sanemot par to attie-
cigu samaksu, kas noteikta slimnicu cenrazos, par medicinisko karsu kopiju izgatavosanu,
noformésanu un iesieSanu.

Vértéjot konkréto gadijumu, konstatéjams, ka prakse mirusu personu medicinisko
datu izsniegSanas jautajumos Latvija ir loti at$kiriga un nav vérojama vienota pieeja nor-
mativa reguléjuma interpretacija.

Sobrid vél spéka eso$a Fizisko personu datu aizsardzibas likuma 11. panta uzskaititie
sensitivo datu (tostarp medicinisko datu) apstrades iznémuma gadijumi ir daudz plasaki
neka Pacientu tiesibu likuma 10. panta paredzétie, un ir saskatama abu $o normu kolizija.

Ievérojot, ka Fizisko personu datu aizsardzibas likums zaudé spéku lidz ar Vispa-
rigas datu aizsardzibas regulas spéka stasanos, svarigi ir precizét Pacientu tiesibu likumu
dala, kas attiecas uz pacientu datu aizsardzibas jautajumiem (likuma 10. pantu), lai pa-
naktu ta atbilstibu Regulas prasibam par ipasu kategoriju personas datu apstradi.

Regulas 9. panta ir paredzéti nosacijumi ipasu kategoriju personas datu apstradei,
tie ir dati, kas atklaj rases vai etnisko piederibu, politiskos uzskatus, religisko vai filozo-
fisko parliecibu, dalibu arodbiedribas, seksualo orientaciju, zinas par dzimumdzivi, ka
ari genétiskie, biometriskie un veselibas dati.

Sa panta otraja dala ir paredzéta virkne iznémumu apstrades aizliegumam, starp
kuriem ir jau ierastie (Fizisko personu datu aizsardzibas likuma ieklautie nosacijumi)
kritériji, ka ari noteikti jauni, pieméram, gadijumi, kad “apstrade ir vajadziga profilaktiskas
vai arodmedicinas noltukos, darbinieka darbspéjas novértésanai, mediciniskas diagnozes,
veselibas vai socialas aprupes, vai arsté$anas, vai veselibas, vai socialas apripes sistému
un pakalpojumu parvaldibas nodro$inasanas noltkos”. No vienas puses, §is nosacijums
ir tuvs Fizisko personu datu aizsardzibas likuma 11. panta 5. punkta minétajam izné-
mumam — “personas datu apstrade ir nepiecieS$ama arstniecibas vajadzibam, veselibas
aprapes pakalpojumu snieg$anai vai to administré$anai un zalu un medicinisko iericu
izplatisanai vai to administrésanai”, tacu Regula konkrétaja gadijuma paredz svarigu
papildu nosacijumu, proti, mediciniskas diagnozes, veselibas, socialas apriipes, arstésanas
u. tml. nolikos personas datus var apstradat tikai taja gadijuma, ja Sos datus apstrada
profesionalis, uz kuru attiecas dienesta noslépuma ievérosanas pienakums, vai dati tiek
apstradati $ada profesionala atbildiba, vai datus apstrada cita persona, uz kuru ari attiecas
pienakums ievérot dienesta noslépumu.
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Tadéjadi Regula netiesa veida uzliek dalibvalstim pienakumu pienemt noteikumus
par dienesta noslépumu, kas attiektos tiesi uz veselibas apriipes un arstniecibas jomu. Ka
jau ieprieks noradits, medicina ar terminu “arsta noslépums” apzimé visu informaciju, kas
fikséta pacienta mediciniskaja dokumentacija, un pienakums glabat slepeniba $o infor-
maciju ir saistoss visam medicinas iestades personalam. Tomér, lai panaktu konsekventu
un vienadu gan dzivu, gan mirusu personu veselibas, mediciniskas un socialas apripes
datu apstradi, nepiecieSams precizét Pacientu tiesibu likumu, vienadojot terminologiju
atbilstigi Regula izmantotajiem jédzieniem un likuma 10. panta 5. dala paredzot, ka
veselibas informacijas sistéma uzkrato informaciju par pacientiem apstrada tikai tas
personas, uz kuram attiecas dienesta noslépuma ievérosanas pienakums. Saja gadijuma
dienesta noslépuma saturam Regulas izpratné attieciba uz personas datu apstradi jabut
vienadam neatkarigi no Pacientu tiesibu likuma 10. panta 52. dala uzskaitito subjektu®
darba pienakumu un funkciju specifikas.

Minétais daléji sasaucas ari ar Regula noteiktajam dalibvalstu tiesibam saglabat vai
ieviest papildu nosacijumus attieciba uz genétisko datu, biometrisko datu vai veselibas
datu apstradi. Ja normativie akti netiks savstarpéji saskanoti vai minétie datu apstrades
jautajumi tiks atstati bez atbilstiga reguléjuma vispar, tad lidz ar Regulas spéka stasanos
un Fizisko personu datu aizsardzibas likuma spéka zaudésanu Pacientu tiesibu likuma un
Arstniecibas likuma normas nebus pilniba atbilsto$as personas datu apstrades principiem
un nespés nodrosinat prasibas izpildi (ka veselibas un citus ipasu kategoriju personas
datus apstrada tikai tas personas, kuras ir paklautas dienesta noslépuma ievérosanas
pienakumam).

Mirusu cilveku personas datu
aizsardzibas termini

Vértéjot mirusu cilvéku personu datu aizsardzibas nepieciesamibu, par nozimigako
kritériju ir atzistams laiks, kas pagajis péc cilvéka naves.

Nevar piekrist nostadnei, ka mirusu personu dati parstaj baudit tiesisko aizsar-
dzibu ar bridi, kad cilvéks miris. Sada pieeja nebutu atbilstosa ne no juridiska, ne morali
étiska viedokla. Ari gadijumos, ja aizgajéjam nav neviena tuvinieka, ja teorétiski mirusas
personas dati tapéc nevarétu tikt attiecinati ne uz vienu dzivu personu, tomér nebttu pie-
laujama visu noteikumu par mirusa cilvéka datu apstradi nekavéjosa atcel$ana. Ievérojot,
ka jautajumu par miruso personu datu apstradi Regula atstaj nacionalo valstu zina, Latvija
nepiecie$ams izstradat noteikumus mirusu cilvéku personas datu apstradei, iespéjams,
papildinot jauno Personu datu apstrades likumu, kura spéka stasanas bija planota vien-
laikus ar Regulu — 2018. gada 25. maija.

8 Arstniecibas personas un arstniecibas atbalsta personas, farmaceiti un farmaceitu asistenti, Nacio-
nalais veselibas dienests, Veselibas inspekcija, Valsts socialas apdro$inasanas agentara, Valsts darba
inspekcija, Veselibas un darbspéju ekspertizes arstu valsts komisija.
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Ka ieprieks minéts, Singaptira mirusu cilvéku personas dati tiek aizsargati desmit
gadus péc personas naves. Sada laikposma izvéle nav pietiekami pamatota, un, ka norada
Singapuras Nacionalas Universitates profesors Saimons Cestermans (Simon Chesterman),
desmit gadu termina noteiksana ir vairak kompromisa lémums starp tiem likumde-
Véja varas parstavjiem, kuri véléjas likuma noteikt divdesmit gadu terminu mirusu per-
sonu datu aizsardzibai, un tiem, kuri principiali iebilda pret jebkada termina ieklausanu
likuma [8]. S. Cestermans izsaka pienémumu, ka priekslikuma ideja par mirusu personu
datu aizsardzibas termina noteik$anu likuma varétu nakt no Kanadas normativa regu-
léjuma, atbilstosi kuram informacijas atklasana bez personas piekrisanas ir atlauta péc
divdesmit gadiem péc tas personas naves, par kuru informacija ir pieejama [19].

Laikposms, kura mirusu personu datiem varétu piemérot konfidencialitates rezimu
lidzigi ka dzivu cilvéku datiem, Latvija batu nosakams péc analogijas ar Arhivu likuma [1]
noteiktajiem arhiva dokumentu pieejamibas un izmanto$anas ierobezojumiem. Arhivu
likuma 8. panta otras dalas 4. punkta noteikts, ka

“pieejamiba tiek ierobezota dokumentiem, kuri satur sensitivus personas datus vai citu
informaciju par personas privato dzivi (tai skaita informaciju par personas adopciju
un notarialas darbibas apliecino$u informaciju), ja tajos eso$o personas datu vai infor-
macijas izmanto$ana butiski var aizskart personas privato dzivi. Ja citos likumos nav
paredzéti ierobezojumi, $adu dokumentu pieejamiba tiek ierobeZota uz 30 gadiem no
tas personas naves, uz kuru dokuments attiecas. Ja personas naves datumu nav iespé-
jams noteikt, pieejamiba tiek ierobezota uz 110 gadiem péc tas personas dzimsanas, uz
kuru dokuments attiecas. Ja nav iespéjams konstatét ne personas naves, ne dzimsanas
datumu, dokumenta pieejamiba tiek ierobezota uz 75 gadiem péc dokumenta radi$anas”.

Sada termina noteik$ana mirusu cilvéku personas datu aizsardzibai butu pietiekami
pamatota, un $ada likuma paredzétu terminu savstarpéja atbilstiba veicinatu ari vienotu
izpratni un normu piemérosanu attieciba uz mirusu personu datiem un dokumentiem.

Secinajumi un priekslikumi

1. Latvija nav izstradats normativais reguléjums mirusu cilvéku personas datu
apstradei. NepiecieSamiba aizsargat mirusu cilvéku personas datus tiek saistita
tikai ar pienakumu vienlaikus aizsargat kadas dzivas personas datus.

2. Mirusu cilvéku personas datu apstrade praksé ir nekonsekventa, un cilvéki $adas
situacijas censas rikoties atbilstigi saviem morali étiskajiem prieksstatiem.

3. Ar mirus$as personas datiem biezak tiek saprasti tiesi mirusa pacienta, nevis
mirusas personas dati. Attieciba uz mirusa pacienta mediciniskiem datiem
darbojas ipass normativs reguléjums, un Latvija tas ir Pacientu tiesibu likums.
Atskiriba no mirusu pacientu mediciniskajiem datiem mirusu cilvéku personas
datu aizsardziba normativajos aktos nav paredzéta.

4. Pacientu tiesibu likums butu precizéjams atbilstosi Visparigas datu aizsardzibas
regulas terminologijai un datu apstrades pamatnostadném.
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5. Latvija nepieciesams izstradat noteikumus mirusu cilvéku personas datu
apstradei, un mirusu cilvéku personas datu konfidencialitates rezims butu
nosakams péc analogijas ar Arhivu likuma noteiktajiem arhiva dokumentu
pieejamibas un izmanto$anas ierobezojumu laika terminiem.

Personal Data of Deceased Persons

Abstract

The aim of the article is to provide an insight into the personal data protection
aspects of the deceased’s data. For achieving this goal, the article presents the existing
regulatory framework and practice in relation to the processing of personal data of
deceased persons. Such processing is more often based on provisions of the law relating
specifically to the processing of deceased patients, but this practice is not consistent in
all cases. The provisions of the Patients’ Rights Law cannot be used in situations beyond
the competence of medical institutions and scope of personal data protection of deceased
patients. Therefore, the article focuses on the need to develop separate rules for the pro-
cessing of personal data of deceased persons.

Keywords: personal data, personal data of deceased persons, patient data, data of
deceased patients.
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Abstract

On July 3, 2016, the Stade de France stadium in Paris hosted a ceremony of signing
the Council of Europe Convention on an Integrated Safety, Security and Service Approach
at Football Matches and Other Sports Events (hereinafter referred to as the Convention)
(Sport Conventions, 2016). The provisions of the new Convention are aimed at the overall
integration of approaches to security issues during the sporting events (Details of Treaty
No. 218, 2016).

In order to understand why the European Convention of 1985 is no more relevant,
the article offers analysis of the new Convention and its controversial moments.

One of the main objectives of the Convention is to ensure safety, security and
favourable atmosphere at football matches and other sports events; for this purpose,
the signatories should adopt a single balanced multilateral approach in the spirit of effec-
tive local, national and international partnership and cooperation (Details of Treaty
No. 218, 2016).

The members shall ensure regular improvement of law enforcement strategies
taking into account national and international experience; in case any offense is com-
mitted abroad, the members shall cooperate so that the corresponding sanctions were
applied to the offender in the country of the offense or in the country of the offender’s
residence or citizenship.

However, not all countries without hesitation sign and subsequently ratify the
Convention. For example, one of the problems is the creation of a National Football
Information Point (NFIP) and its integration into the law enforcement system. For many
European countries, the NFIP is an innovation; therefore, its establishment shall bring
multifarious questions.

Keywords: ETS No. 120, football fans, sports Law, violence.
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Introduction

Though many international efforts to ensure safety during sports events were taken
in past decades, football fan violence is still a serious problem. Regrettably, the European
Football Championship in France will be remembered for rather the clashes of the police
and hooligan fans than showy games.

On July 3, 2016, the Stade de France stadium in Paris hosted a ceremony of signing
the Council of Europe Convention on an Integrated Safety, Security and Service Approach
at Football Matches and Other Sports Events (hereinafter referred to as the Convention),
where the heads of Council of Europe, UEFA and the French Government, as well as
a number of Ministers of the EU countries were present (Sport Conventions, 2016). Despite
the title of the Convention stating “Football” (which is understandable since football fans
have been mostly mentioned in incidents reports), the Council of Europe emphasises that the
treaty is equally effective towards other competitive sports requiring special organisation.

The Convention is open for signature by the Council of Europe (hereinafter referred
to as the CE) and the European Cultural Convention member states, as well as by non-
member states that have acceded to the European Convention on Spectator Violence and
Misbehaviour at Sports Events and in particular at Football Matches [European Treaty
Series, No. 120, Strasbourg, August 19, 1985] (Details of Treaty No. 218, 2016).

The signing ceremony was attended by Thorbjern Jagland, the CE Secretary General,
Michael L. van Prague, the Union of European Football Associations (UEFA) Stadiums
and Security Chairman, and other officials. The first signatories to the Convention were
France, Bulgaria, Georgia, Greece, Lithuania, Monaco, Montenegro, Netherlands, Portugal,
Macedonia, Switzerland, Moldova, Russia and Ukraine (Sport Conventions, 2016).

The Convention enters into force immediately once ratified by at least three European
states (Details of Treaty No. 218, 2016), which was expected right in 2016, as almost all
states had expressed their will to accede to the Convention before.

So far, the Convention has been signed by representatives of 29 European coun-
tries (as it is on January 20, 2018) and ratified by six (Details of Treaty No. 218, 2016).
The Convention entered into force on November 1, 2017.

Aim

The aim of the study was to understand why the European Convention of 1985 is
no more relevant and why only six signatories from 29 have ratified it.

Hypothesis

Despite the signing and ratification of the Council of Europe Convention on an
Integrated Safety, Security and Service Approach at Football Matches and Other Sports
Events will not result in heavy sports reforms in many countries; some participants are
rather hesitant to ratify it, since its implementation will bring some important changes
in the national legislation and football infrastructure.
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Methods

In order to confirm the hypothesis and to conduct a conclusion, the following
methods of theoretical research were used: method of description, in order to describe
the state of affairs as currently existent; comparative method, in order to understand
why the European Convention of 1985 is no more relevant; induction and deduction.

Results

According to UEFA, about 46 % of all matches are followed by incidents, a quarter
of them being rated serious or critical. Between 2013 and 2015, the number of disciplinary
cases against the state or its team has increased by 64 % (Bengtsson, 2016).

The new treaty supersedes the European Convention on Spectator Violence and
Misbehaviour at Sports Events and in particular at Football Matches developed in 1985
after the Heysel Stadium Disaster in Brussels (Details of Treaty No. 218, 2016). Then,
during the European Cup, a final match between Juventus (Italy) and Liverpool (England),
a conflict of fans resulted in a collapsed stand causing 39 people dead and hundreds
wounded (The Heysel disaster, 2000).

The Convention provides the participating States with an arsenal of practices to
ensure safety of the spectators at sporting events. It defines the list of actions to stop
and prevent violence.

It is designed to ensure security during sports events, as well as consolidate inter-
national police cooperation and promote interaction of law enforcement agencies, local
authorities, football clubs and fans (Details of Treaty No. 218, 2016). One of the treaty’s
aims is to organise interaction of interested parties to ensure safety during matches.

This is already a common practice in a number of countries. The most severe
prohibitions against fan violence are in the UK; there several laws on spectator behaviour
at football stadiums were passed at once (Anderson & Banerjee, 2015). If the UK team
plays abroad, the police, for example, may confiscate the blacklisted fans’ passports for
a certain time period (Siekmann, et al., 2004). Since the measure is temporary, nobody’s
right to freedom of movement is violated; as for the period of such confiscation, it is at
the discretion of the state. The Convention stresses, however, that the imposed sanctions
shall be in strict accordance with national judicial or executive legislation.

Besides, the UK football clubs and other sports organisations use a well-developed
membership system. These organisations provide active assistance in identifying hooli-
gans. For example, a fan violating the stadium code of conduct may be stripped of his
membership.

Laws to ensure spectators’ safety are also adopted in some German states. For
causing damage at the stadium, the offender’s club may decide to ban him from attending
football matches for a period of up to five years, and the non-compliant offender may be
sentenced for a term of up to six months (Noli, 2016).
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German police may give fans B and C categories, such a warning against their
unauthorised departure, in order to prevent hooligans from leaving the country for
international football matches (Noli, 2016). These fans may also be put under offi-
cial control.

Another preventive measure in Germany, likewise in England, is confiscating
a fan’s passport for a certain time period, thus making them unable to buy a train or
plane ticket (Hyland, 2000). Fans may also be invited to an interview at the police station.
Ignoring the invitation may result in a fine of up to € 500 or in an administrative arrest
(Noli, 2016). The information on persons under such a restriction goes to the border
services.

Once the law was enacted, the German fans raised numerous complaints for vio-
lation of their constitutional rights to watch football matches at the stadiums; all such
cases, though, had negative court resolutions (Noli, 2016).

Restrictions on attending football matches (personal ID card access) are also
applied in Italy and Poland. In Italy, an attendance ban is the decision of the Police
Commissar (Caruso & Domizio, 2013); a Polish fan may be banned by his football club
(Gonda, 2013).

Russia adopted the law regulating behaviour at sporting events in July 2013 (enacted
as of January 20, 2014) (“3akoH 0 60aeabIMKax” BCTYIIAeT B CMAY B TOHeAeAbHUK (Eng.
“Law on Fans” comes into force on Monday), 2014); rules of conduct during official sports
events were adopted in December 2013 (O6 yTBepxaeHuu [TpaBuA moBeAeHMsI 3puTeAei
IIpY TpOBeAeHMY 0uLIMaABHBIX CTOPTUBHBIX copeBHOBaHMi1 (Eng. Approval of the rules
of conduct of viewers in the event of official sports competitions), 2013).

According to the current legislation, the penalty for violation of the above rules is
a fine of 10,000 roubles (approx. € 155) and up to 160 hours of compulsory community
service with a possible 6-36 months ban on attending matches (“3axon o 6oaeabiukax”
BCTyHaeT B CUAY B oHepeAbHUK (Eng. “Law on Fans” comes into force on Monday),
2014]. Moreover, a violator fan can be arrested for a period of up to 15 days and get
6—84 months attendance ban (“3akon o 60AeAbiKax” BCTyNaeT B CUAY B TIOHEAEABHUK
(Eng. “Law on Fans” comes into force on Monday), 2014].

So far, Latvia has not officially acceded to the latest Council of Europe Convention
on an Integrated Safety, Security and Service Approach at Football Matches and Other
Sports Events.

Like many CE countries, Latvia has its experience in organising and holding inter-
national competitions. However, the visitors thereto cannot always feel comfortable and
safe. Nevertheless, it is because of rather radically-minded fans from other countries than
the behaviour of local fans.

For Latvia, signing and subsequent ratification of the Convention would mean
a significant change of both legal system and the whole sports infrastructure.
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Discussion

Despite the signing and ratification of the Convention will not result in heavy sports
reforms in many countries, some participants may still face the following challenges
(Council of Europe Convention on an Integrated Safety, Security and Service Approach
at Football Matches and Other Sports Events, 2016):

» The Convention obliges its participants to adopt new regulations and certifica-
tion systems dealing with stadium licensing and security, as well as to ensure
a stadium design, infrastructure and human flow management compliance with
international standards. Also, the treaty concerns the improvement of sanitation
facilities, access ways for children, senior people and people with disabilities,
regulation of ticket sales, alcohol consumption and use of pyrotechnics, separ-
ation of competing fans, counter-terrorism measures and measures against
black marketing. Given the potential conflict of interest (for example, where
stadiums belong to local authorities), the Convention points out at the need for
a clear separation of concerns as to managing municipal property at stadiums
and stadium licensing. Thus, many countries ratifying the Convention will need
to rebuild their football infrastructure.

o Many countries will have to amend their legislation and provide for a number
of preventive and punitive measures for violence and hooliganism, restrictions
on leaving the country for football events among them. The Convention also
considers imposing sanctions against the country where the crime was com-
mitted or the country of an offender’s residence or citizenship, as well as banning
stadiums from holding competitions. At the same time, it is still a national
legislation prerogative to determine who to punish, why and to what extent. It is
worth noting that the widespread punishment, an empty stands game, hardly
favours sports or its values.

« Once the convention is ratified by ten countries, a committee on safety and
security at sporting events will be established to start implementing its regu-
lations. The committee will monitor the execution of the Convention and give,
where necessary, its recommendations on changing legislation, law enforcement
practices or policies concerning sports. A signing country is thereby lumbered
with a supervisor and a liability to make changes to its relevant laws, which
may not always be useful for the national legislator, the scientific society and
society as a whole.

+ One of the measures to be implemented is a personalised card or fan passport
(fan ID). The card will be tested during World Cup 2018, the championship
matches to be held at 12 stadiums in 11 Russian cities. Only fans having the card
will be allowed to enter the host country.

+ Local authorities and special organisations are recommended to boost their
cooperation with organised fans, especially football fans. Every club should
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have people responsible for cooperation with their fans and communication
with the police. Fan communities are expected to establish strict rules of con-
duct and monitor their implementation. Law enforcement agencies, in their
turn, should allocate officers able to build a constructive dialogue with fans
and establish contacts with their European counterparts, particularly, with
the officers of the UEFA Pan-European Safety Centre. Besides, some countries
are advised to consider introducing the institute of the so-called spotters, which
has proven successful in several European countries. Spotters are police offi-
cers who understand fan culture and rules of conduct and help a fan to build
adequate relations with law enforcement bodies (O’Neill, 2005). A spotter’s main
task is to prevent violations and conflicts, as well as minimise force interaction
of a fan and an officer (O’Neill, 2005).

o One of the main problems is the creation of a National Football Information
Point (NFIP) and its integration into the law enforcement system.

The NFIP should become a single contact point to exchange, under international
cooperation, the latest strategic and tactical information on football matches and personal
data in accordance with national and international regulations, as well as to provide,
coordinate or organise the international law enforcement cooperation during global
football matches.

Furthermore, given the content of the Convention, the NFIP shall be a national
source of information on police experience during football matches; the NFIP shall also
develop fan environment and study the associated risks to ensure safety and security.

For many European countries, the NFIP is an innovation; therefore, its establish-
ment shall bring multitude of questions.

Conclusion

Despite most experts in sports law evaluate the EC Europe Convention on
an Integrated Safety, Security and Service Approach at Football Matches and Other
Sports Events positively, a signatory may face the following challenges upon its ratification:

« DPartial or complete change of football infrastructure.

o Numerous changes in criminal and / or administrative laws.

o Cooperation with a supervisory body.

« Implementation of special preventive tools (personalised card or a fan ID) fol-
lowed by training.

o Establishment of a National Football Information Point (NFIP) and its integra-
tion into the existing law enforcement system.

And vyet still, any international treaty or new sports security laws will work only
when the relevant legal conditions and implementation mechanisms are established at
the national level. So far, the Convention has only been ratified by six of 29 signatories.
When the document comes into its full effect remains an unanswered question.
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Jaunie futbola drosibas principi Eiropa

Kopsavilkums

2016. gada 3. julija Francija, Stade de France stadiona, tika rikota parakstisanas cere-
monija Eiropas Padomes Konvencijai par integrétu pieeju drosibai, droSumam un pakal-
pojumiem futbola spélés un citos sporta pasakumos (turpmak teksta — Konvencija, Sport
Conventions, 2016) . Jaunas Konvencijas noteikumi ir vérsti uz visparigu pieeju drosibas jau-
tajumiem sporta pasakumu laika uz o normu integrésanu (Details of Treaty No. 218, 2016).

Lai saprastu, kapéc 1985. gada Eiropas Konvencija nav vairs saisto$a, raksta pieda-
vata jaunas Konvencijas un ar to saistito pretrunigo jautajumu analize.

Viens no Konvencijas galvenajiem mérkiem ir garantét drosibu, apsardzi un lab-
veligu gaisotni futbola spélu un citu sporta pasakumu laika; $aja nolika Konvencijas
parakstitajiem batu japienem vienota un lidzsvarota daudzpuséja pieeja, pamatojoties
uz efektivu vietéjo, valsts un starptautiska méroga partneribu un sadarbibu (Details of
Treaty No. 218, 2016).

Dalibniekiem janodrosina regulara tiesibu aizsardzibas stratégiju pilnveidosana,
nemot véra valsts un starptautisko pieredzi; ja likumparkapums ir izdarits arvalsti, dalib-
niekiem ir jasadarbojas, lai atbilsto$as sankcijas tiktu piemérotas pret likumparkapéju
valsti, kura ir izdarits likumparkapums, vai likumparkapéja dzivesvietas vai pilsoni-
bas valsti.

Tomér ne visas valstis steidz parakstit un vélak ratificét So Konvenciju. Pieméram,
viena no problémam ir Nacionala futbola informacijas centra (NFIC) izveidosana un ta
integracija tiesibaizsardzibas sistéma.

Daudzam Eiropas valstim NFIC ir jauninajums, tapéc ta izveide raisa daudz dazadu
jautajumu.

Atsléegvardi: ETS Nr. 120, futbola lidzjutéji, sporta tiesibas, vardarbiba.
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2018. gads ir zimigs visiem Latvijas psihologiem, jo 1. janvari stajas spéka Psihologu
likums, kura izstrade ilga gandriz 20 gadus. Vienlaicigi stajas spéka grozijumi likuma “Par
reglamentétajam profesijam un profesionalas kvalifikacijas atzisanu”, savukart 1. janija —
Ministru kabineta 2018. gada 29. maija noteikumi Nr. 301 “Psihologu noteikumi” un
Ministru kabineta 2018. gada 29. maija noteikumi Nr. 302 “Psihologu sertifikacijas pado-
mes nolikums”.

Sajos normativajos aktos noteikts, ka psihologs ir reglamentéta profesija, tie regulé
psihologu izglitibu un profesionalo darbibu Latvijas Republika, registracijas un sertifi-
kacijas / resertifikacijas prasibas, regularas sadarbibas ar psihologu parraugu prasibas,
ka ari tajos reglamentétas psihologu un klientu, tostarp nepilngadigo klientu, tiesibas,
pienakumi un atbildiba. Vienlaikus tiek izveidota psihologu profesionalas darbibas (pas)
parvaldes, izvértésanas un uzraudzibas sistéma.

Psihologu profesionalas darbibas reguléjuma izstrade un ieviesanas uzsak$ana rai-
sija virkni diskusiju psihologu profesionalaja kopiena un aktualizéja vairakus jautajumus,
kuri ir pagsaprotami juristiem, bet ir jauni (sve$i) psihologiem. Tacu jaunie normativie
akti nebat neatrisina visas profesionalaja vidé esosas problémas, jo psihologiem ir sais-
toss ari citos likumos noteiktais, pieméram, Bérnu tiesibu aizsardzibas likuma, Darba
likuma, Civillikuma, Komerclikuma, Izglitibas likuma un likuma “Par audzinosa rakstura
piespiedu lidzeklu piemérosanu bérniem”.

Turklat lidz $im latviesu valoda nebija zinatnisko izdevumu, kuros skaidroti
ar psihologu profesionalo darbibu saistitie juridiskie jautajumi. 2017. gada rudeni
péc Latvijas Psihologu biedribas iniciativas Rigas Stradina universitates profesores
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Dr. psych. Kristines Martinsones vadiba tika izveidota juristu un psihologu darba grupa,
kuras meérkis bija skaidrot Psihologu likuma normas un rast risinajumus jautajumos,
kuros viedokli atskiras.

Intensivas sadarbibas rezultata, parsniedzot sakotnéji ieceréto, tapis pirmais psiho-
logu profesionalas darbibas reguléjumam veltitais izdevums latviesu valoda — gramata
Psihologu profesionald darbiba Latvija: saturs, organizdcija, reguléjums. Psihologu likuma
komentari (zinatniskas redaktores Dr. psych. Kristine Martinsone un Mg. iur. Barba
Girgensone), kuru 2018. gada juanija izdeva Tiesu namu agentura.

Sis apjomigais (367 Ipp.) izdevums ir psihologu un juristu, ki ari valsts parvaldes
darbinieku radosas sadarbibas rezultats (jaatzime, ka sis izdevums ir Latvija viens no
pirmajiem likumu komentariem, kurus sniedz ne tikai jurists, bet ari nozares profesio-
nalis). Gramatas autoru vida ir RSU macibspéki: profesore Dr. iur. Sandra Kaija, docents
Dr. iur. Ivans Janis Mihailovs un docente Dr. psych. Jelena Kolesnikova, ka ari RSU psiho-
logijas doktorants Rolands Bortasc¢enoks. Gramatas autori ir ari Dr. oec. Vladislavs
Vesperis, Dr. paed. Lilita Voitkevica, Dr. phil. leva Baumane, Mg psych. Marina Brice,
Mg psych. Gitana Davidsone, Mg. iur. Barba Girgensone, Mg. iur. Liga Kirstuka, Mg iur.,
Mg. psych. Veronika Leja, Mg psych. Ilze Paleja, Mg. psych., uznéméjdarbibas vadibas
magistre Gunita Smirnova un Mg iur., Mg. psych. llze Vilka.

Gramatai ir tris dalas. Pirmaja dala ir
sniegts ieskats psihologa profesijas butiba,
aplakots psihologijas izglitibas un profesio-
nalas darbibas prakses vésturiskais ietvars

PSIHOLOGU un raksturota profesionala darbiba. Seit ir
EEOFESIONALL DAVBARCEATII ietverta ari nodala par Psihologu likuma
SATURS - ORGANIZACIJA - REGULEJUMS v L _
tapsanu un skaidrota reglamentétas pro-
e fesijas butiba.

LIKUMA KOMENTARI

Otraja dala, ievérojot gan teorétiskas
atzinas, gan praktiskos aspektus, ir komen-
téti visi Psihologu likuma panti, ievérojot
tradicionalo izklasta formu, t. i., tiek sniegts
komentars par katru $i likuma pantu un 1
likuma parejas noteikumiem.

Tresa dala ir veltita specifiskiem jau-
tajumiem — psihologa darbam saistiba ar
kriminalprocesu, administrativo procesu
un civilprocesu. Ipasa uzmaniba veltita datu
aizsardzibas un informacijas uzglabasanas
prasibam profesionalaja darba.

Gramata ir ietvertas ari zinatnisko
redaktoru (K. Martinsones, B. Girgensones)
piezimes par daziem biutiskiem psihologu
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profesionalas darbibas aspektiem, psihologa profesionalas darbibas organizaciju, ka ari,
ievérojot vairakkartéjus psihologu ligumus, pievienoti dazi dokumentu piemeéri, kuri
jauzlako ka atbalsta materials psihologu profesionalas darbibas dokumentésana.

Domajams, ka $is izdevums sekmés psihologu profesionalas darbibas prakses attis-
tibu masu valsti. Psihologi $o gramatu varés izmantot sava ikdienas profesionalas darbibas
praksé, lai attistitu jaunas pieejas un risinajumus, spétu pamatot savus lémumus un vie-
dokli, nepieciesamibas gadijuma rastu atbalstu savai ricibai un savas prakses aizsardzibai.
So gramatu varés izmantot ari studiju procesa, apgiistot psihologa profesionalas darbibas
un étikas jautajumus. Savukart tiem profesionaliem un specialistiem, kuri sadarbojas
ar psihologiem, ipasi juristiem, ta laus labak izprast psihologu profesionalas darbibas
organizaciju un psihologu statusu dazadas tiesibu jomas.

Vértéjot gramatas saturu, ir jaapzinas, ka tie ir pirmie psihologu profesionalas
darbibas skaidrojumi, kas noteikti biitu papildinami, attistoties psihologu profesionalo
darbibu reguléjoso normativo aktu piemérosanas praksei. Vienlaikus §is veikums iezimé
jaunas psihologijas un tiesibu zinatnes pétniecibas iespéjas, kuras var izmantot un talak
attistit katrs uzmanigs lasitajs.
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