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Prieksvards

Socrates 11. izdevuma parsvara ir ietverti raksti, kuri ir veltiti civiltiesisko problému
lokam. Tajos analizéti socialo un medicinas tiesibu daudzveidigie aspekti.

Profesors Vitalijs Paskovs (Vitaliy M. Pashkov) ir pievérsies imanprofilakses jau-
tajumiem veselibas apripés joma, skatot to cilvéktiesibu konteksta. Autors detalizéti
analizé cilvéka tiesibas atteikties no mediciniskiem pakalpojumiem, tostarp vakcinacijas,
ka ari cilvéku tiesibas uz veselibas apriipi saistiba ar infekcijas slimibu profilaksi. Téma
un raksta saturs ir aktuals un saistoss.

Polijas tiesibu zinatnieks Arturs Kokoskevics (Artur Kokoszkiewicz) sava publi-
kacija apskata valsts uzdevumus socialaja joma un analizé socialo tiesibu lomu socialas
aizsardzibas veido$ana. Lasitaji gais informaciju par funkcijam, kuras socialie tiesibu
akti ir Javusi izpildit agrak un masdienas. Autors piedava dazadus socialas labklajibas
modelus, ieskicéjot socialo tiesibu lomu $aja joma.

Jaunais tiesibpétnieks Rihards Erdmanis ir padzilinati analizéjis problemu, kas
saistita ar tiesibam uz izglitibu, un izglitibas skaidrojumu tiesibu aktos. Nevar nepiekrist
R. Erdmana kungam, ka “izglitiba ir labums, kas veicina ari citu sabiedribas labumu
attistibu, pieméram, augstvértigu un pardomatu politisko lémumu pienemsanu”, kuru,
iespéjams, atseviskos gadijumos miisu globalaja vidé tomeér trikst.

Rolands Kikors sava raksta analizé Latvijas Republikas tiesu praksi, tostarp analo-
gijas ka juridiskas metodes piemérosanu privattiesibas. Japiekrit autora secinajumam, ka
pareiza analogijas pieméros$ana vairs nevar tikt saistita tikai ar sausu analogijas jédziena
iegaumeésanu un piemérosanu noteiktas situacijas. Autora raksta nosaukums ir visai
ambiciozs — “Latvijas Republikas privattiesibu tiesu prakseé laiks parskirt lappusi analo-
gijas jédziena un satura izpratnes attistiba”. Vai judikatiras attistiba ir saistama ar valsts
vésturisko attistibu? lespéjams, ka ta batu jabat.

Zane Rinmane ir pievérsusies globalizacijas faktoru ietekmes analizei ligumsodu
piemérosanas procesos. Raksta nosléguma ir formuléts secinajums, ka “ligumsoda evo-
laciju Latvija ir ietekméjusi globalizacija, kas saistita ar geografisko robezu izzusanu,
tadéjadi saasinot jautajumus, tostarp par saistibu izpildi un ligumsoda piemérosanu”.
Minétajam nevar nepiekrist.

RSU tiesibu zinatnu doktorante Liene Vindele analizé pasreiz ipasi aktualu un
nozimigu problému — autoru tiesisko aizsardzibu digitalaja vidé. Digitalas vides attistiba
ir Javusi konstatét ari autortiesibu reguléjuma nepilnibas, kuru novér$anai ir nozimiga
loma ne tikai Latvija, bet ari visa pasaulé. Digitalizacijas laikmeta patérétajam ir iespéjams
salidzinosi vieglak pieklat nelegalam saturam digitalaja vidé neka atrast legalu avotu. Var
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Priek$vards

pievienoties autores viedoklim, ka ir baitiski izglitot sabiedribu par autortiesibam, nevis
tikai ieviest soda sankcijas, tapéc izglitojosi pasakumi var veicinat sabiedribas izpratni
par autortiesibu sistému.

Tiesibu doktore Jelena Alfejeva skata jaunu tému — sporta jédziena izpratni un
ta attiecinasanu uz prata spélém. Autore secina, ka sports ir visu veidu individualas
vai organizétas aktivitates fiziskas un garigas veselibas saglabasanai un uzlabosanai un
saistits ar panakumu gasanu sporta sacensibas. J. Alfejeva uzsver, ka minéta jédziena
izpratne nav viennozimiga.

Lasitajiem bas interesants Lindas Reisas raksts par zvérinata advokata orderi ka
tiesibu elementu. Juridiskaja vidé nav noslépums, ka notiek diskusijas par atteiksanos
no ordera ka advokata lietvedibas dokumenta. Interesants ir autores piedavajums orderi
aizstat ar elektronisku iespéju personam un iestadém parliecinaties par zvérinata advokata
tiesibam pildit likuma noteiktos pienakumus un uznemties tiesibas.

Poltavas Tiesibu institata profesore Natalija Gutorova (Nataliya O. Gutorova) analizé
sociali visai sensitivu problému - t. s. balto apkaklisu noziedzibu Ukraina, izzinot iespé-
jamo kriminalatbildibas optimalo modeli. Ar baltajam apkaklitém saistitais énu ekono-
mikas limenis Ukraina ir visai augsts — 45,96 % no IKP un ir tuvs atbilstosam Nigeérijas
raditajam. Autores pieeja ir attiecinama uz diviem aspektiem: pirmkart, novérst darbibu
parlieku kriminalizaciju; otrkart, efektivi sodit baltas apkaklites par noziegumiem.

Rakstu tematika ir daudzveidiga un atspogulo daudzpusigus tiesibu zinatnes teoré-
tiskos un praktiskos aspektus, kas varétu saistit plasu interesentu loku.

ANDREJS VILKS, Dr. iur.,
RSU Juridiskas fakultates profesors
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Preface

Socrates 11" edition primarily includes articles that deal with the issues of civil
liability. They analyse the diverse characteristics of social and medicine laws.

Professor Vitaliy M. Pashkov has addressed the topic of immunoprophylaxis in
health care via the context of human rights. The author analyses every human’s rights to
refuse any medical service, including immunisation, as well as the rights of a person to
receive health care in connection with the prevention of infectious diseases. The raised
issue deems topical and binding.

The Polish law scientist Arturs Kokoszkiewicz in his publication reviews a state’s
tasks in social sphere and analyses the role of social law in the formation of social protec-
tion. Readers will be exposed to functions executed earlier and now as allowed by social
legislation. The author offers various social welfare models sketching the role of social
law in the field.

The new law student Rihards Erdmanis has conducted an in-depth analysis on
the right to education and the legal aspects of the term education. It is hard to argue
Mr. Erdmanis’ claim that “education is the benefit which fosters the development of other
social benefits; for example, high-value and sound political decision-making”, which we,
in some cases, in our global environment probably lack.

Rolands Kikors in his article analyses the Law Court practice in the Republic
of Latvia, including application of analogy as a judicial method in private law court.
One would agree with the conclusion provided by the author that appropriate analogy
application is not any more mere memorisation and implementation of it in particular
situations. The title of the article is quite ambitious — “It is Time to Turn Over a New
Page in Evolution of Understanding the Concept and Matter of Analogy in Private Law
Court Practice in the Republic of Latvia”. Is the development of case law connected with
the historical development of a country? Probably, this is what it should be like.

Zane Rinmane has addressed the impact of globalisation on the application of
the contractual penalty. The conclusion of the article reads “evolution of contractual pen-
alty in Latvia has been affected by globalisation, which is directly connected with the dis-
appearance of physical borders, thus exacerbating questions on fulfilment of obligations
and application of contractual penalties”. It is difficult to disagree with the stated above.

RSU doctorate in law Liene Vindele analyses a currently very topical and significant
problem — legal protection of authors’ rights in the digital environment. Development of
the digital environment has allowed for scrutiny of copyright deficiencies, the elimination
of which is significant not only in the context of Latvia, but also world-wide. The digital
era has provided much easier opportunities for a consumer to access the illegal content
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in the digital environment than locate the legal one. One can agree with the viewpoint
of the author that it is important to educate society on copyright issues, not just establish
a penalty system; therefore, educational measures may promote societal understanding
on the role of copyright issues.

Doctor of law Jelena Alfejeva addresses a new topic — understanding the definition
of “sport” and its extension to mind games. The author concludes that sport can be under-
stood as diverse individual and group activities with the aim to maintain and improve
one’s physical and mental health, and it also aims to gain success in sport competitions.
J. Alfejeva stresses that the term is rather ambiguous.

Readers may find appealing Linda Reisas’ article on sworn advocate’s retainer
as a legal element. It is not a secret that in the legal environment discussions among
professionals take place about the abandonment of the retainer as a lawyer’s record-
keeping document. The author proposes an interesting solution to replace the retainer
with an electronic opportunity for people and legal institutions to verify the rights of
a sworn advocate to perform statutory duties and take the right.

The Professor of the Law Institute of Poltava Nataliya O. Gutorova analyses quite
a sensitive issue for society — white-collar crime in Ukraine, defining the optimally prob-
able model of criminal liability. The white-collar shadow economy level is rather high
in Ukraine — 45.96 % of the GDP and correlates with the respective data of Nigeria.
The author’s approach can be related to two aspects: first, prevent excessive criminaliza-
tion activities; second, effectively punish white-collar criminals.

The subject matter of the articles is diverse, and it reflects comprehensive theore-
tical and practical aspects of law, which could appeal to a wide range of readers.

ANDREJS VILKS,
Professor, Dean of the Faculty of Law
at Riga Strading$ University
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Immunoprophylaxis in Healthcare:
Human Rights Context

Dr. iur. Vitaliy M. Pashkov

Poltava Law Institute of Yaroslav Mudry National Law University, Ukraine
v.pashkov26.06@ukr.net

Abstract

Author has addressed the topic of immunoprophylaxis in health care via the con-
text of human rights. The author analyses every human’s rights to refuse any medical
service, including immunisation, as well as the rights of a person to receive health care
in connection with the prevention of infectious diseases. The raised issue deems topical
and binding.

Keywords: immunoprophylaxis, healthcare, principle of proportionality.

Introduction

In Ukraine as well as in most member states of the European Union, any medical
service, including diagnostic or preventive ones, requires a patient’s informed voluntary
consent and, as a consequence, it appears that a person has the right to refuse immuno-
prophylaxis by means of vaccination. In particular, Art. 5 of the Convention on Human
Rights and Biomedicine determines that

“an intervention in the health field may only be carried out after the person concerned
has given free and informed consent to it. This person shall beforehand be given appro-
priate information as to the purpose and nature of the intervention as well as on its con-
sequences and risks. The person concerned may freely withdraw consent at any time.” [2]

Art. 6 proclaims that where, according to law, a minor does not have the capacity
to consent to an intervention, the intervention may only be carried out with the author-
isation of his or her representative or an authority or a person or body provided for by
the law [2]. At first sight, a person allegedly has the right to take charge of their private
life refusing medical intervention or preventive measures for whatever reason. However,
analysis of key international documents, including such a source of law as judgments
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of the European Court of Human Rights (ECtHR), leads to the conclusion that such
an interpretation is imperfect. This is because lawyers look into such type of medical
services as immunoprophylaxis mainly from the perspective of private law dimension
of a person’s other rights, in particular, the right to education, the right to childhood,
the right to work, as well as the freedom of religion and conscience. Thus, they disregard
not only the content of international legal instruments on protection of human rights
and fundamental freedoms, but also practice of the European Court of Human Rights
concerning essence of the legal nature of limiting patients’ rights as to consent or refusal
of medical intervention to eliminate threat of harm to the third party’s health. Meanwhile,
the third party’s rights should also be taken into account in the context of what is stated
in Art. 2 of the Universal Declaration of Human Rights which provides that everyone is
entitled to all the rights and freedoms set forth in this Declaration [21]. However, this is
where the problem arises with application of the principle of proportionality which allows
the judicial bodies to reason their judgments consistently and in detail [1].

Scientific works by leading experts in medical and pharmaceutical law as well as
current legislation have been used in the research.

The issues of protection of patients’ rights and pharmaceutical activities have been
studied by the following scholars, namely, V. Tatsiy [19], N. Gutorova [10], A. Harkusha [11],
Y. Hrekov [12], A. Olefir [15], A. Kotvitska [13], A. Soloviov [16], L. Udovyka [17] and other
well-known experts [14]; however, insufficient attention has been paid to the issues of
judicial consideration of cases involving protection of patients’ rights, since only quite
recently medical and pharmaceutical law as a whole has become the subject of scientific
research in the domestic legal science.

Methodology of this research is based on organic combination of general scientific
and special legal methods of studies, among which there are principles of objectivity, some
techniques of a logical method, systemic and structural-functional methods, a method
of legal simulation. Exactly, systematic method is applied to perform system analysis of
the current legislation which regulates judicial consideration of cases involving protection
of patients’ rights. A structural-functional method allows revealing the main constituents
of judicial considerations of the relevant category. A method of legal simulation is applied
to formulate proposals for improving the existing legislation and practice of judicial
consideration of cases involving protection of patients’ rights.

Thus, assessment of third party’s right to health and other people’s rights consisting
in provision of such rights and freedoms as the right to education, childhood and religion
should be considered through the principle of proportionality or balancing.

Results and Discussion

Proportionality is the key concept to understanding how law operates. This comes
from Art. 8 of the European Convention on Human Rights and Fundamental Freedoms
(ECHR). The Convention is protected by the European Court of Human Rights, which
was established in 1959 [1]. The principle of proportionality is to be acknowledged as one

— 10 —
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of the plentiful “safety devices” able to assist in protecting a particular person against
lawlessness or unjustified abuse of the power by public servants authorised to apply
procedural coercive measures [9]. Balancing is in vogue in Europe, Canada, India, South
Africa, and elsewhere; courts invoke balancing as the proper method of human rights
adjudication. The European Court of Human Rights, by its own admission, routinely
balances human rights against each other and against conflicting public interests and,
in many countries, proportionality has been elevated, implicitly, to a basic constitu-
tional principle [20]. At the same time, judgments of the ECtHR are consistent with both
basic provisions of the European Convention for the Protection of Human Rights and
Fundamental Freedoms and constitutional principles of European countries.

One of the current problems in ensuring the right to health is an ambiguous atti-
tude towards the constituent part of this right, namely, immunoprophylaxis on the part
of the public.

Meanwhile, most medical experts claim that immunoprophylaxis has been demon-
strated to be a highly efficacious strategy in the primary prevention of disease, and most
European countries impose mandatory vaccination according to the vaccination schedule.
In addition, individuals and communities understand the value of vaccines and demand
immunisation as both their right and responsibility [6].

Thus, in pursuance of urgent vaccination regulations dated June 7, 2017, in the Italian
Republic, according to the National Immunisation Schedule, twelve vaccine types for
children under the age of sixteen are mandatory and free of charge in order to ensure
public health protection and preservation of epidemiological safety, prevention and vaccin-
ation coverage, as well as in compliance with European and international commitments.

In case of non-compliance with the vaccination obligation, parents incur a monet-
ary liability, and local public health authorities must report failure to comply with
the vaccination obligation to the prosecutor [3].

In its turn, Section 20 of the Act on the Reform of the Communicable Diseases
Law (Communicable Diseases Law Reform Act) establishes that a Standing Vaccination
Commission shall be established at the Robert Koch Institute. The Commission adopts
Rules of Procedure that are subject to the consent of the Federal Ministry for Health.
The Commission issues recommendations on the conduct of vaccinations and other meas-
ures for specific prophylaxis of communicable diseases and develops criteria for the dis-
tinction between a normal post-vaccinal reaction and a health impairment the degree of
which exceeds that of a normal post-vaccinal reaction. Besides, supreme health authorities
of the Laender can determine that health offices conduct vaccinations or other measures
of specific prophylaxis against certain communicable diseases free of charge [6]. Or, for
example, in the USA, if a child is denied school attendance because she is not immunised
and the parent does not qualify for a lawful exemption, the parent can be prosecuted
for failing to meet the requirements of compulsory education for her state, but cannot
claim the fact that the school denied her child entrance because she was unimmunised as
a defense [18]. According to Polish law, part of preventive vaccinations is obligatory and
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another part is recommended. Vaccinations are mandatory for everyone (both insured
persons, as well as uninsured) and funded from public funds. Funding for recommended
vaccination is varied. In the case of their implementation by the primary care provider
selected by the patient, the patient covers only the cost of the vaccine preparation and
the service provider bears the costs of qualification tests and implementation of vaccin-
ation. If a patient decides for vaccinations at a commercial point of vaccination, they
cover their costs in full [8].

Thus, in most developed countries, there is legal and regulatory leverage over their
citizens concerning enforcement of the right to health by means of immunoprophylaxis,
which is generally confirmed by the European Vaccine Action Plan 2015-2020 (EVAP).
The WHO Regional Office for Europe. Background Plan affirms that immunisation has
brought about a remarkable reduction in child mortality in the WHO European Region
over the past few decades. Today, nine of every ten children in the Region receive at least
a basic set of vaccinations during infancy, and as a result lead healthier, more productive
lives [22].

Despite sufficient legal framework and other levers of influence concerning evasion
of immunoprophylaxis, in some cases domestic courts generally misinterpret inter-
national acts referring to them in terms of enforcing a third party’s right to health or another
person’s rights and freedoms.

To clarify the nature of these deficiencies, first it is necessary to analyse the prac-
tice of the European Court of Human Rights (ECtHR), especially since its judgment
is a source of law for our country. But here again, proportionality is one of the main
principles scrutinising actions adopted by national authorities which restricts rights
under the European Convention for the Protection of Human Rights and Fundamental
Freedoms of November 4, 1950 [5].

As far as vaccination is regarded, there are numerous references to the same judg-
ments of the ECtHR, for instance, they often refer to the case of Jehovah’s Witnesses
of Moscow and Others vs. Russia (Application No. 302/02), Strasbourg, June 10, 2010.
Nevertheless, even commenting on this case, most lawyers focus only on international
acts used by the Court, but not on the principles and methods of evaluating materials as
well as conclusions. In other words, in this case, when addressing the issues of vaccin-
ation, the decision-making principles and, in some cases, specific conclusions of the very
nature of the vaccination itself are important for lawyers. Some conclusions are also
important, in particular, that in paragraph 136, where it is stated that “it was emphasised
that free choice and self-determination were themselves fundamental constituents of
life and that, absent of any indication of the need to protect third parties — for example,
mandatory vaccination during an epidemic, the State must abstain from interfering with
the individual freedom of choice in the sphere of healthcare, for such interference can
only lessen and not enhance the value of life.” However, preliminarily it is necessary to
use paragraph 85, which refers to the precedent heard by the Ontario Supreme Court
in Canada:
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“The state undoubtedly has a strong interest in protecting and preserving the lives and
health of its citizens. There clearly are circumstances where this interest may override
the individual’s right to self-determination. For example, the state may, in certain cases,
require that citizens submit to medical procedures in order to eliminate a health threat
to the community.” [4]

In Ukraine cases of mandatory vaccination are heard by courts in both civil and
administrative proceedings. Their judgments are rather controversial and often not
properly reasoned. However, analysis of these cases makes it possible to classify patients
who refuse to be vaccinated legally for several reasons, in particular: 1) for health reasons;
2) according to religious beliefs; 3) because of neglecting their duties as parents which
leads to serious illnesses entailing significant harm to a child’s health; 4) due to distrust
of the competence of medical personnel.

Separate group of patients are persons that for distinct reasons refuse to be vac-
cinated in a non-legal way by obtaining a fake certificate of vaccinations issued by
a healthcare practitioner.

If we consider vaccination as one of health services, the right to this type of
service is to be considered in the context of consent to medical intervention. In other
words, a patient’s informed consent is required to use diagnostic, preventive and treat-
ment methods.

An example of contradictory ideas as to the principles of law can be observed within
judgments in various but similar cases of one of the courts in Volyn region.

Volyn District Administrative Court in the case No. 2a-18037/09/0370 of July 2,
2009, refusing to satisfy the claim for the invalidation of the application for removal from
attending a child at a pre-school educational institution, substantiated his decision by
the fact that Part 2 of Art. 15 of the Law of Ukraine “On Protection of the Population
against Infectious Diseases”, which explicitly stipulates that children who have not
received preventive vaccinations according to the schedule of vaccinations, visits to
children’s facilities are not allowed. Furthermore, since in pursuance of Part 2 of Art. 11
of the Law of Ukraine “On Pre-School Education”, a pre-school institution shall create
safe and harmless conditions for children’s development, education and training, mode of
operation, conditions for physical development and health promotion in accordance with
sanitary and hygienic requirements and ensure their compliance, therefore, attending
pre-school educational institutions by children who have not undergone mandatory
preventive vaccinations will violate the rights of other children (who have undergone such
vaccinations) to safe and harmless conditions of development, education and training in
accordance with sanitary and hygienic requirements.

Two other cases, No. 2a-6501/09/0370 (the ruling dated March 16, 2009) and
No. 2a/0370/2586/11 (the ruling dated October 12, 2011) were heard by Volyn District
Administrative Court by a different panel of judges. The main feature there is that
they were both tried by the same panel of judges and they both resulted in opposite
judgments.
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In the first case (the ruling dated March 16, 2009) on behalf of other persons,
the prosecutor of the city of Lutsk appealed to the sanitary epidemiological service to
declare illegal and cancel the application for removal from attending the secondary
school of I-1III steps of children not received vaccinations. The claims were motivated
by virtue of Art. 53 of the Constitution of Ukraine, according to which everyone has
the right to education and Art. 3 of the Law of Ukraine “On Education” which stipulates
that citizens of Ukraine shall have the right to free education in all public educational
institutions regardless of their gender, race, nationality, social and economic status,
type and nature of their activities, world views, belonging to parties, attitude towards
religion, religious conscience, state of health, place of residence and other circumstances.
At the same time, the court did not take into consideration the reference of the Sanitary
Epidemiological Service to the fact that failure to observe requirements of the Law of
Ukraine “On Protection of Population against Infectious Diseases” which recognises vac-
cinations for prevention of tuberculosis to be mandatory may lead to violation of other
people’s rights, in this case, children studying with the plaintiffs’ children at the sec-
ondary school of I-I1I degrees, since as it was stated in the court session, all the above-
mentioned children studying at this school had undergone a medical examination and
were declared healthy, which was also not objected by the defendant’s representatives.

In this case, there is a misconception as even if the court used the principle of pro-
portionality it was mistaken in such situation. Due to misunderstanding of the principle
of correspondence, the court ignored the algorithm of conducting the proportionality test.

In the other case No. 2a/0370/2586/11 (the ruling dated October 12, 2011), the same
panel of judges heard a complaint filed against the Medical Advisory Commission at
the children’s clinic of Kovel City Medical Association of the Public Health Department
of Volyn Regional State Administration on recognising actions regarding refusal to
issue a permit to attend a pre-school educational institution. The plaintiff motivated
his claims by the child’s right to education which is provided for by the Constitution
of Ukraine whose rules are rules of direct effect, the ruling of the Constitutional Court of
Ukraine which contains an official interpretation of access to education as a constitutional
guarantee of the right to education on the principles of equality, and therefore, restriction
of this right is possible only in conditions of emergency or martial law, otherwise, Article
15 of the Law of Ukraine “On Protection of Population against Infectious Diseases” as
to prohibition of attending pre-school educational institutions by children who have not
undergone preventive vaccinations contradicts the Constitution of Ukraine.

Denying the claim in accordance with parts 1, 6, 7 of Art. 12, part 2 of Art. 15
and Art. 41 of the Law of Ukraine “On Protection of the Population against Infectious
Diseases”, the court noted that preventive vaccinations against diphtheria, pertussis,
measles, poliomyelitis, tetanus, tuberculosis are mandatory and included in an immunisa-
tion schedule, and children who have not undergone preventive vaccinations according
to the immunisation schedule cannot attend children’s institutions. Persons responsible
for violating the legislation on protection against infectious diseases incur a liability in
accordance with the laws of Ukraine.
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In view of the content of the mentioned rule, the court considers the plaintiff’s
reference to discrimination, which is in denied access to education or any violations of
the child’s right to education, to be not true and thus the person’s claims are unacceptable.

Even though the court pronounced a proportional judgment, unfortunately, it still
did not comply with proportionality test. Use of the principle of legality by the court of
this instance was more likely to be appropriate, although it would have been appropriate
for a higher court to use the principle of the rule of law. The problems of legal linguistics
in the context of the Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) of November 4, 1950, which enunciates the principle of the rule of law,
were discussed by the Parliamentary Assembly of the Council of Europe (see: Resolution
No. 1594 (2007)). The Parliamentary Assembly drew attention to the fact that in some
recent democracies in Eastern Europe, the main trends in legal thinking foster an under-
standing of the “rule of law” as “supremacy of statute law”, i.e. primacy of law.

In another case, No. 2-a/337/3087/17 (the ruling dated October 09, 2017), the court
heard a person’s complaint filed against the Territorial Education Department of Khortytsia
district of the Education and Science Department of Zaporizhia City Council on recogni-
sing actions as illegal regarding denied enrollment of a child in a pre-school educational
institution, which is a kindergarten. The plaintiff refers to the fact that for reasons of
the child’s health security, presumed low-quality of free vaccine, high level of child mor-
tality after vaccination, religious beliefs and principles, the child’s father and she herself
refused to provide preventive vaccinations to their son and assumed all the responsibility
for the children in the event of negative health consequences in this regard.

The court upheld the claim reasoning it with provisions of paragraphs 1 and
2 of Art. 3 of the Convention on the Rights of the Child ratified by the Verkhovna
Rada of Ukraine on February 27, 1991, provisions of Arts. 3, 12 of the Law of Ukraine
“On the Protection of Childhood”, which practically reproduce provisions of Art. 2 of
the Convention on the Rights of the Child of 20 November, 1989, amended by the UN
General Assembly Resolution 50/155 of December 21, 1995, ratified by the Resolution
of the Verkhovna Rada of Ukraine No. 789-X1I of February 27, 1991, as well as in accord-
ance with Art. 9 of the Law of Ukraine “On Pre-School Education” and Protocol No. 1
of the Council of Europe to the Convention for the Protection of Human Rights and
Fundamental Freedoms, the Universal Declaration of Human Rights, the European Social
Charter, Arts. 8, 19, 46 of the Constitution of Ukraine.

Case, No. 286/2479/16-a (the ruling dated October 11, 2017), in fact, is based on
similar circumstances according to a claim filed against a pre-school educational institu-
tion No. 10 of the town of Ovruch, Ovruch District Council, Zhytomyr region. The court
rendered a judgment with similar reasoning in favour of plaintiffs who refused to provide
vaccination to their child. Case No. 286/5524/14-a (the ruling dated September 22, 2014)
is based on similar circumstances according to a claim filed against a pre-school edu-
cational establishment regarding enrollment of a child without scheduled vaccinations.
The court upheld the claim reasoning it as it had been performed in the above example.

— 15—



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 2 (11)

Vitaliy M. Pashkov. Immunoprophylaxis in Healthcare: Human Rights Context

An interesting case was carried out by the Court of Appeal of Khmelnytskyi region
(No. 682/1692/17) concerning denying a person of attending a pre-school educational
institution in connection with violation of the vaccination schedule.

In its ruling, the court noted that any right objectively corresponds with duties and
since the right to pre-school education is linked by the legislator with the duty to undergo
preventive vaccinations (which guarantee safety of both the child and people around him/
her), a certificate issued by a medical center which states that the child is healthy and can
attend an institution cannot substitute for a conclusion of a medical advisory committee
at a medical facility of possibility of attending a pre-school educational institution by
children whose parents refuse vaccinations. At the same time, the judicial body takes
into account that the defendant’s offense does not deprive them of the right to education
since they can receive it in other forms.

The right to education declared by Art. 53 of the Constitution of Ukraine provides
for certain actions done by this person. In accordance with clause 6 of the Regulations on
Pre-school Institution, such actions include submission by a child’s parents of an appli-
cation for enrollment of a child in a pre-school institution, a medical certificate of his / her
state of health, a certificate of epidemiological environment issued by a district doctor,
a child’s birth certificate.

However, rendering judgments in favour of one person neglecting other children’s
rights to health is evidence of incorrect understanding of the principles of justice by
judges and lawyers. And such actions are treated as a consequence of “blind” copying
of the ECHR requirements without appropriate clear understanding of the practice of
the ECtHR.

Conclusions

The given data make it obvious that in some cases the state may legitimately
restrict certain rights and freedoms by carrying out mandatory immunoprophylaxis,
but it is necessary to prove that such restriction of the human right to freedom of choice
in healthcare is as follows: 1) provided by law and carried out in compliance with it;
2) consistent with such legitimate objectives as public health; 3) an absolutely necessary
measure to achieve these goals (conformity); 4) necessary in view of lack of less rigid
ways to achieve these goals (auxiliary character); 5) conducted not arbitrarily, but fairly
and without discrimination.

The above considerations, combined with analysis of the provisions of universal
and regional international health-care instruments, give grounds for distinguishing
the concept of understanding the right to health as an absolute subjective natural right.
This right is directly related to public interests and is not limited to medical interven-
tion, but involves the use of a number of legal, organisational, social measures aimed at
comprehensive provision of public health, among which preventive measures to prevent
spread of infectious diseases, in particular immunoprophylaxis (immunisation).
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Being a component of state measures in healthcare, immunoprophylaxis has been
formed as a result of determining social aspect as the main cause of spread of infectious
diseases. That is why most international acts identify prevention and treatment of epidemic,
endemic diseases, as well as preventive treatment among top priorities in public health.

The right of a person to freedom of choice in the field of health protection in rela-
tion to immunisation meets the duty of the state, firstly, to create conditions for free and
unimpeded exercise of such a right by adopting positive measures for the organisation
of the system for prevention of infectious diseases, and, secondly, in exceptional cases
to take measures to restrict exercise of this right in order to ensure realisation of public
interests, national security by, in particular, mandatory vaccination.

Imunprofilakse veselibas apruipeé:
cilvéktiesibu konteksts

Kopsavilkums

Pétjjums ir veltits imanprofilakses probléemam cilvéktiesibu aizsardzibas kon-
teksta. No vienas puses, izmantojot proporcionalitates principu, autors analizé cilvéka
tiesibas atteikties no mediciniskiem pakalpojumiem, tostarp vakcinacijas. No otras
puses, tiek pétitas citu cilvéku tiesibas uz veselibas apripi saistiba ar infekcijas slimibu
profilaksi. Autors izmanto Eiropas Cilvéktiesibu tiesas praksi, lai argumentétu izdaritos
secinajumus.

Atslégvardi: mediciniska palidziba, mediciniskais dienests, informéta piekrisana,
imanprofilakse, proporcionalitates princips.
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Abstract

The article deals with the issue of state tasks in social sphere and the role of
social law in shaping social protection. This is a common subject, as it concerns every
legal order of modern democratic legal states (the Western model). Interesting are also
the functions that social law has met in the past and present. The article presents legal
approach; although due to the importance and universality of the subject, the approach
to sociology of law, history and political science has also been hinted at. The first part
of the article presents the concept of “social welfare” and social law. The second part
focuses on historical outline that helps explain the phenomenon of social welfare being
researched. It has been discovered that social law has a very long history, probably related
to the beginnings of statehood. Subsequently, a few comments on the tasks of modern
democratic legal state of the Western model have been discussed, indicating the dia-
gram of typology of political doctrines showing a number of dependencies. Finally,
social welfare models have been described, adding remarks about the role of social law
in this area.

Keywords: social welfare, social law, state tasks.

Introduction

Conducting scientific research on the tasks of states in social welfare sector and
the role of social law in shaping these tasks, it must be scientifically explained what social
care is, why it was created, why it is exercised in various countries, and what determines
the form of its exercise. This is a research problem of interest not only in legal science, but
also in principle interdisciplinary. Social welfare can be (and is) the subject of interest, for
example, in sociology, economics, psychology or political science. Social welfare and social
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law regulating it are present in every state of our cultural circle (Dziewiecka-Bokun, 2000).
Significant financial resources are allocated for the implementation of care tasks, which
increases the importance of the research problem. Therefore, the article comments on its
contributing nature, the title issue regarding the tasks of the state and the role of social
law in the field of social welfare.

Concept of Social Protection and Social Law

Care stands for caring for someone, satisfying someone’s needs, guarding someone
or something, supervision, custody, guardianship; in addition to care, the term “social
welfare” is distinguished, which in colloquial sense means a local institution dealing
with environmental aid (Sikorska-Michalak, Wojnitko, 2000). Care is a caring con-
scientious care for satisfaction of someone’s needs, guarding someone or something
(Zgo6tkowa, 2000). Encyclopaedia Britannica, in turn, includes the term “social and
welfare services”, which can be interpreted as social services, the connotation of which
complies with the social welfare discussed. Social care cannot be clearly defined, but it
can be assumed that it is based on three main pillars of activity: remedial, preventive
and supportive. It is also worth noting that in 1967 a definition of experts of the United
Nations (UN) was created in which social assistance is seen as a set of factors that help
individuals, groups and societies overcome difficult social situations, the source of
which lies in change. In communism, for example, Polish or Latvian, it seems that there
was no place for social protection, because the socio-political system then assumed
(theoretically and in fact false) full satisfaction of society. There was therefore no need
to redistribute income and to provide social welfare, because everyone, of course in
theory, was satisfied.

Summarising, we can assume that social care is based on three main principles:

1. the purpose of its programmes is to guarantee minimum income standards for
people whose incomes are insufficient;

2. these persons have no other means or access to other means to be able to provide
themselves with a minimum income standard;

3. the purpose of these programmes is not to increase the dependence of people
on programmes, but to include measures to encourage self-sufficiency and inde-
pendence (Eardley, 1996).

It seems that in the system of law, which can be referred to as social law (which
will be part of the administrative law), there is a number of legal institutions that are part
of the social protection (aid) in question. These will include, for example, various types
of benefits, child benefits, material support (for example in the form of food or clothes),
non-material support (for example, counselling or psychological assistance).
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Historic View

Social assistance is not a modern invention. Aristotle in work Politics notes that
state education of children of fallen soldiers was ensured. In Roman times, cereal was
distributed, and in 779, Charlemagne imposed a tax on bishops, princes and vassals, and
he obtained public funds for the protection of the poor (Zamorska, 2010). A common
form of help to the poor was giving away grain from state granaries at low prices, and
sometimes free of charge. Many Romans used this right. During the times of Julius Caesar,
their number reached about 300,000 people. In the second century BC, the poor Romans
also received olive oil for free, and on special occasions — clothing (e.g., triumphal entry
of chiefs) (Mielczarek, 2006).

As one of the reasons for such social protection is mentioned the necessity of
helping another person, which is inscribed in the system of law and human values
(Sierpowska, 2008). The above claim could be attributed to the common denominator
of the “humanistic” origin of social welfare.

However, in Polish legal literature before World War II, it was pointed out, that from
a purely egotistic drive, a man began to help his neighbour. Experience has taught that it is
necessary to help one’s neighbour in disguise to receive such help in the event of misfortune
from him. Being aware that old age is unavoidable for every human being, they began to
look after the elderly (Zawadzki, 1935). Friedrich von Hayek stated that the need for social
care institutions in industrial society is unquestionable; even for protection against acts
of desperation on the part of the poor (Zamorska, 2010). Thus, the essence of the above
view is that social welfare is a stabilising factor as an element of social policy of the state.

The reasons for shaping social welfare can therefore be seen on the side of the state
apparatus, which was vitally interested in having tools to shape the situation the social
subordination of society.

The above helps explain the complex nature of the reasons accompanying the devel-
opment of social welfare. In social care pedigree, one can distinguish (obviously by
making a significant simplification) two leading factors: either humanistic or pragmatic
in nature. This is even more highlighted by social policy implemented by the EU Member
States and its application of social welfare.

Tasks of Modern State

The current legal tasks of the state include education, higher education, internal and
external safety, health care, courts and prosecutors, government and local government
administration, state-owned enterprises, agricultural production, trade, services, etc.

The tasks of the state are the result of elementary assumptions that this state
accepts. The responsibilities of the modern democratic state of law depend on the state
model that the specific state implements. One can point at two opposing models of
states perceived through the prism of the tasks assigned to them; the minimum and
the maximum state model.
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A HIGH ACTIVITY

Right Totalitarianism
New Right
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Regulated Market Economy
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Neopluralism
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Night Watchman

Anarchism LOW ACTIVITY

Figure. 1. Diagram of typology of political doctrines (based on Szostak, 1998)

This is the scheme of the typology of political doctrines. Dependencies on two
axes can be observed: vertical, where we have state activity in the tasks we perform,
from small to large, and horizontal, where we have state tasks, their size, number, from
small (elementary tasks) to large (tasks extended) (Held, 2010). Despite its simplification,
Figure 1 allows to notice the necessary difference (Zmigordzki, 1987). Depending on
variables, different typologies of political doctrines will be dealt with. From the extreme,
anarchism, where there are no tasks thus they are not performed; by the doctrines of
a free market economy or state as a night watchman; by liberal doctrines, conservatism,
welfare state, social democracy with regulated market economy to the next extreme
example — totalitarianism — where tasks are carried out in a very complex scope and
with high activity (intensity).
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In the case of a minimal state, one can recall the views of Adam Smith contained in
the Inquiry into the Nature and Causes of the Wealth of Nations. Smith writes that under
the system of natural freedom, the ruler will only have to fulfil three duties. They are,
however, duties of great importance, but for this, they are clear and widely understood.
First, this is the duty to protect society against rape or invasion by other independent
societies. Second, it is the duty to defend any member of society as far as possible from
injustice and oppression from all other members of society; that is, the obligation to estab-
lish a proper administration of justice. Third, the obligation to establish and maintain
certain public facilities, the establishment and maintenance of which can never be in
the interest of the individual or a small number of units (Smith, 1954). A similar position
can be found, for example, with Milton Friedman (Ptak, 2008) or Robert Nozick (Nozick,
1974) — well-known libertarians and anarchists.

A contrario, a group of maximum state models will be the opposite of the minimal
state. In particular, the state will cover many areas with its interference, taking on a pater-
nalistic role. Hagen Schulze, discussing the medieval state of Frederick II, writes that
the state wanted to be ubiquitous. Doctors, surgeons, apothecaries, and lawyers had
to be approved by the state; their fees were set by the administration. The production
and sale of medicines were bureaucratically supervised, and their prices were set out in
regulations. Every craft in all its aspects was regulated by laws, everyday life of subjects
was rationed, up to regulations concerning the purity of water and air. The state even
interfered in private lives of the subjects; marriages with foreigners were forbidden, and
marriages of knights and barons required the consent of a ruler. The author states, this
was a state of absolutist administration and law (Schulze, 2012).

The maximum model, where the state intervened in many areas of social life is
also known for our Polish and Latvian historical experiences.

In Poland and Latvia, for many years we have had a dominant role of the state in
areas that we consider to be private today. State factories, industrial production, health
care or education (only) and even agricultural production (state agricultural farms),
although in this respect, derogations were allowed in Polish communism allowing for
private property. Part of the land and farms remained in the hands of the owners.

It can be assumed that the model of a minimal state (or of a liberal character)
assumes that only a few tasks are carried out by the state. It seems that these will be
tasks necessary for functioning of the state, for example, maintaining the army, law
enforcement forces or administration of justice. The state is an instrument of protection,
a tool enabling the realisation of particular interests of individuals constituting society.
Its opposite is the model of the maximum state, that is, a state that performs numerous
tasks, interferes in a number of areas of social life. The state is, therefore, the organiser
of social life, which requires individuals to submit themselves to the common goal
(which may limit or prevent the realisation of particular interests of individuals con-
stituting society).
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Models of Social Care

In social care models, the polar division is also outlined: from the minimal model,
where social care is largely left in the sphere of charity, to the maximum model, where
the state is the organiser of social life and through its institutions redistributes goods to
meet citizens’ needs.

In the elementary model, the main subject of social welfare is the family, not
the state. Social problems are solved at the lowest level, and social assistance is based on
charity. The elementary model can be compared to primary social care, which goes back
to the principles of private charity.

The “measure” model is sometimes called, among others, “corporate”, “conserva-
tive”, or “motivational”. The basic feature of such a model should be the creation of a spe-
cialised administrative apparatus responsible for the functioning of social welfare. On
the one hand, there are elements of paternalism consisting in the organisation of social
welfare by the state. On the other hand, satisfying the human needs follows the criterion
of seniority, merit and efficiency.

At the other extreme are the maximum models called “caring”, “social democratic”
or “Scandinavian” models. The model of this group is characterised by a high degree
of paternalism of the state and interference in the social sphere. It is about striving for
the state to provide employment and a high level of social services. Social services are
extensive and specialised. Social protection covers all citizens from birth to death.

It is worth mentioning that for the implementation of any of the solutions discussed,
there is a need for a law. It is the law that is the regulator of social life in this case. It is in
law that one will find their normative stipulation of social welfare system, its organisa-
tion, benefits, amount, method of payment, etc. As stated, administrative and social law
as a rule remains public.

Conclusion

Models of social welfare serve as one of the tasks of the state. Depending on
the model of functioning adopted in a specific country, its tasks — and hence social care —
can be implemented in a more or less intensive way. Since the article discusses democratic
states of the rights of the Western model, one can make the following conclusion (final
proposal): social welfare is an element (tool) of social function of every democratic state
of law (Dziewiecka-Bokun, 2000).

Every country of this type deals with social protection to a lesser or greater extent.
Therefore, countries that provide social welfare state are referred to as welfare states.
Recognising the positive, it must be admitted that in contemporary legal and sociological
or political thought, the welfare state criticism is dominating (Fukuyama, 2000).

It has been acknowledged that excessive social spending does not have a good
impact on society and leads to many pathologies. It seems that criticism of the state’s
excessive protection is part of the so-called migration crisis that is currently being
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dealt with in the European Union. Wandering of peoples, among others from Africa
or the Middle East in search of social care, do not arouse too much enthusiasm
of societies.

David Held, who in Democracy Models constructs the theory of an overloaded state
(the crisis of the liberal-democratic welfare state regime), has expressed an interesting
view in this respect (Held, 2010). He points to the following process: the starting point
(welfare state) (1) increases the expectations of citizens (2), which in turn leads to a “crisis
of authorities” and increases the aspirations for “even more” (3). Subsequently, social groups
are more and more boldly pushing for the implementation of the fragmented goals, forcing
the country to take advantage of their political solutions (4). Politicians of all parties seek
ad hoc political profits (5), which in turn leads to a further increase in citizens’ expect-
ations (6). Governments have a delay policy (7), which increases the number of over-
developed state agencies (8), which means that the state is losing its ability to manage
effectively (9). The ability to generate wealth through the private sphere breaks down (10)
and the vicious circle starts, returning to point four (11), or forcing further political solu-
tions by pressure groups. If Held’s “vicious circle” is not interrupted during the cyclical
repetition of the scheme, the state awaits a multifaceted annihilation (economic, legal,
social, ideological).

Thus, an open question arises, where the point of the model is located in individual
countries and whether there is a chance to break the cycle. However, this is a topic for
successive scientific texts.

Valsts uzdevumi un socialo tiesibu
nozime socialas labklajibas joma

Kopsavilkums

Jautajums par valsts uzdevumiem socialaja joma un socialo tiesibu lomu socialas
aizsardzibas veido$ana attiecas uz ikvienas musdienu demokratiski tiesiskas valsts (Rietumu
modela) tiesisko kartibu. Raksta tiek aplakota ne tikai juridiska pieeja $im jautajumam,
bet ari tiesibu sociologijas, véstures un politologijas aspekti, nemot véra to, ka socialas
tiesibas tikusas ievérotas senak un ka tas tiek nodrosinatas misdienas.

Raksta ir apliakots socialas labklajibas un socialo tiesibu jédziens, sniegts vés-
turiskais izklasts, kas palidz izskaidrot socialas labklajibas fenomenu, un konstatéts,
ka socialajiem likumiem ir loti ilga vésture, kas, iespéjams, ir saistita ar valstiskuma
pirmsakumiem. Raksta sniegti komentari par musdienu demokratiski tiesiskas valsts
(Rietumu modela) uzdevumiem socialaja joma, ka ari aplukota politisko doktrinu tipo-
logija. Visbeidzot, tiek apskatiti socialas labklajibas modeli, aktualizéjot socialo tiesibu
lomu $aja joma.

Atslégvardi: sociala labklajiba, socialie likumi, valsts uzdevumi.
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Kopsavilkums

Tiesibas uz izglitibu ir cilvéktiesibu neatnemama sastavdala. Tas garantétas daudzu
pasaules valstu konstitiicija, tostarp ari Latvijas Republikas Satversmé. Saja raksta tiek
analizétas tiesibas uz izglitibu Latvija, un tas aplukotas starptautisko tiesibu konteksta,
pétits ari izglitibas termins un ta tiesiska nozime. Izglitibas termins analizéts vésturiskaja,
starpnacionalaja un teleologiskaja rakursa.

Atslégvardi: tiesibas uz izglitibu, izglitiba, izglitibas termina tiesiska nozime.

levads

1993. gada Nobela miera prémijas laureats Nelsons Mandela (Nelson Mandela)
teicis $adus vardus: “Izglitiba ir visspécigakais ierocis, ar kura palidzibu més varam
izmainit pasauli...” [8, 22] Turklat izglitiba nav ierocis, kuru lietojot tas notrulinas vai
zaudeé savu veértibu, bet tiesi pretéji — katru bridi, kad izglitiba tiek atbalstita un veicinata
ar vecaku, sabiedribas un tiesibu normu palidzibu, ta klast vértigaka. Izglitibas nozime
cilveka dzivé ir neparvértéjama neatkarigi no veida, ka ta iegtta — formali vai neformali,
macibu iestadé vai dzives skola.

Sajé raksta analizétas tiesibas uz izglitibu, izglitibas termins un to tiesiska nozime,
par pamatu nemot ka nacionalo, ta ari starptautisko tiesibu reguléjumu, judikatiiru un
tiesibu doktrinu. Raksta meérkis ir analizét kategoriju — tiesibas uz izglitibu —, aktualizét
izglitibas tiesisko nozimi un sniegt izglitibas termina skaidrojumu ka no tiesibu, ta ari
no sociologijas un pedagogijas zinatnes skatpunkta.
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Materials un metodes

Raksts sagatavots, balstoties uz pétijumu, kura izmantotas juridiskaja zinatné
visparpienemtas pétijuma metodes — tiesibu normu interpretacijas metodes: grama-
tiska metode, analizéjot izglitibas termina gramatisko nozimi, izcelsmi latvie$u un citas
valodas; salidzinosa metode, mekléjot terminam “izglitiba” kopigo un atskirigo Latvijas
un citu valstu tiesibu sistémas. Savukart teleologiska metode tika lietota, lai atklatu
tiesibu uz izglitibu un pasas izglitibas jégu un nozimi cilvéktiesibu konteksta, ka ari
atspogulotu izglitibas mérki un saikni ar tiesibu zinatni, to savstarpéjo mijiedarbibu;
savukart vésturiska metode tika lietota, lai iepazitu izglitibas vésturi Latvija un ari citas
valstis. Vel tika izmantota zinatniskas literatiras analizes metode, atklajot pétijuma
teorétisko kontekstu; izzinas metode, analizéjot izglitibas jédzienu un sintezéjot zina-
$anas par izglitibas procesu un rezultatu. Indukcijas un dedukcijas metode pétijuma
tika lietota, pétamo paradibu skatot dazados virzienos, — no vispariga uz atsevisko un
no atseviska uz visparigo.

Izglitiba un tas tiesiska nozime

Izglitibas termins sakotnéji tika analizéts tiesi filozofu darbos. Jau Senas Griekijas
filozofs Platons [20] dialoga “Valsts” pirmo reizi Eiropas vésturé detalizéti pamatoja
izglitibas nozimi un formuléja izglitibas socialos mérkus. Vins noradija, ka individa spéjas
un noderigums ir visas valsts jeb visas sabiedribas ieguvums. Savukart Platona skolnieks
Aristotelis [20] precizéja valsts mérkus izglitiba un audzinasana. Aristotelis bija parlie-
cinats, ka likumdevéjam ar rapibu jaattiecas pret jaunatnes audzinasanu un izglitosanu,
jo tajas valstis, kuras trikst rapibas attieksmé pret izglitibas procesu, valsts iekarta cie$
zaudéjumus. Veltot siem uzdevumiem nepieciesamo gadibu, valsts var tikai iegt, jo ar
izglitibas un audzinasanas palidzibu ta spéj izveidot ka demokratisku, ta ari oligarhisku
vai citadu valsts iekartu [27].

Sengrieku filozofi mekléja atbildi uz jautajumu par izglitibas jégu un meérki, tas
labumu gan katram individam atseviski, gan sabiedribai kopuma. Senaja Griekija izglitiba
tika uzskatita par privilégiju, jo tikai izglitots cilvéks varéja veidot karjeru, iesaistities
politika un kalpot valstij. Par izglitibas augsto prestizu liecinaja privilégija, ka macities
lasit, rakstit un muzicét bija lauts vien pasu bérniem, bet no iekarotajam teritorijam
nakusajiem tas bija aizliegts. Sabiedribas attieksmi pret izglitotibu ilustré $ads nievajoss
cilvéka raksturojums: “Vin$ neprot ne lasit, ne peldét.” [16]

Buatiski, ka Senaja Griekija jaunas paaudzes skolosana bija atskirigas pieejas.
Pieméram, Sparta skola pildija valsts pasttijumu, izglitiba bija obligata un masveida,
macibu saturs — vienots, skoléni tika paklauti mérktiecigai pedagogu darbibai, kas atbilst
totalitaras sabiedribas izglitibas modelim. Savukart Aténas uzsvars tika likts uz demokra-
tiskas izglitibas modeli, proti, tika veicinata skoléna individualitates attistiba, skoléna un
skolotaja sadarbiba [16, 34]. Sparta bérns vecaku apriipé bija lidz septinu gadu vecumam,
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bet péc tam vinam bija jadodas apgut militaro makslu. Proti, zéni no septinu gadu vecuma
tika trenéti ar dazadu uzdevumu palidzibu. To pamata bija askétisms. Spartiesu zéni
macijas dzivot kareivju kolektivo dzivi. Lasitprasmei un rakstisanai tika veltita mazaka
uzmaniba neka fiziskajai un militarajai sagatavotibai [9].

Senaja Roma daudz kas tika aizgiits no Senas Griekijas. Sakuma bérni izglitibu
ieguva gimené: maja bija pirma skola, vecaki — pirmie skolotaji. Seno romie$u gimene bija
atbildiga par bérna tikumisko audzinasanu. Senaja Roma, tapat ka Senaja Griekija, izglitiba
tika uzskatita par nepieciesamu, lai veidotu karjeru, pilditu pilsona pienakumu un spétu
kalpot savai tévzemei. Romiesu jaunievedums izglitiba bija tiesibu zinatnu skolas [16].
Ari Senaja Roma valsts atbalsts izglitibai tika nodrosinats, algojot skolotajus un pieskirot
finansu resursus izglitibai [9].

Tatad pagatné izglitibas pieejamiba un no tas gutais labums bija tikai ierobezotai
lauzu grupai, ta bija Senas Griekijas pilsonu prerogativa. Savukart paklauto teritoriju
iedzivotajiem izglitiba netika garantéta.

Jau 4.—8. gadsimta pirms musu éras izglitibas nodrosinasanas uzdevums bija valsts
funkcija. Si valsts funkcija (tapat ka socialas aizsardzibas, veselibas, valsts aizsardzibas,
kultaras, sabiedriskas kartibas un drosibas, vides aizsardzibas, ienakumu pardales, ekono-
miskas attistibas stabilizésanas u. c.) ir saglabajusies lidz pat masdienam un tiek uzskatita
par loti svarigu — valsts pienakums ir panakt, lai katram iedzivotajam ir reala iespéja
attistit un pilnveidot savu personibu ta, lai varétu dzivot cienpilnu dzivi, ka ari klat par
pilnvértigu sabiedribas locekli [17].

Tatad sakotnéji izglitiba ka visparéjs labums nebija pieejama visiem, bet tikai
noteiktai cilvéku grupai. Ieskats Senas Griekijas un Romas izglitibas attistiba bija nepie-
ciesams, lai uzsvértu, ka jau senatné izglitiba tika uzskatita par vértibu, to veicinaja valsts,
un tas vértiba un nozime katra nakamaja cilvéces attistibas posma palielinajas. Izglitiba
ir resurss, kas visos laikos kalpojis cilvekam.

Viduslaikos izglitiba plasam lauzu masam nebija pieejama. Ta bija dizciltigo atvasu
prieksrociba — skolas bija pieejamas aristokratu bérniem. Vairakas Eiropas valstis izglitibu
parraudzija baznicas. Spécigu ietekmi atstaja Akvinas Toma teologiski filozofiska pieeja,
kas balstijas uz kristietibas doktrinu, un tas idejas tika parnemtas no klasiskas filozo-
fijas, it ipasi — no Aristotela dabas filozofijas jeb natarfilozofijas. Akvinas Toma veikta
Aristotela ideju sintéze ar kristigo ticibu ieguva lielu nozimi viduslaikos un ari vélak.
Izglitibas iegiSana aprobezojas ar piederibu konkrétai kartai jeb sabiedribas grupai, kas
gatavojas dzivot tai raksturigajos apstaklos, proti, dizciltigie apguva to, kas nepieciesams
dizciltigajiem, bet zemnieki un amatnieki — to, kas nepieciesams vinu kartai. Izglitiba
tika koncentréta galvenokart klosteros (klosteru skolas vai gramatikas skolas), un vélak
visapdavinatakie un turigakie turpinaja studét universitatés. Pirmas izveidojas sadas
universitates: Bolonas Universitate Italija (sakotnéji taja varéja studét vien tiesibu zinatni,
vélak — ari citas), Oksfordas Universitate Lielbritanija un Parizes Universitate Francija
(sakotnéji uzsvars tika likts uz makslas zinatnu apguvi) [14].
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Kops 16. gadsimta Rietumeiropa izglitiba kluva par savam laikam atbilstigu poli-
tiskas lojalitates un religiskas parliecibas ietekmésanas “lidzekli”. Sida izpratne tika veici-
nata, pateicoties gan Roterdamas Erasmam [12], gan Martinam Luteram [25], kas savos
darbos proponéja $adu nostaju [23].

Vésturiski jédziens “izglitiba” radies 18. gadsimta, attistot pedagogijas zinatni. Ta
autori ir Johans Heinrihs Pestalocijs un Johans Gotfrids Herders, kuri kopa ar citiem
jaunhumanistiem izveidoja izglitibas jédzienu, noteikdami izglitibas idealu. Vini izglitibu
uzskatija par attistibas procesu un rezultatu [17]. Tadéjadi savos pirmsakumos sis jédziens
tika saprasts gan ka process, gan ari ka rezultats.

Anglu valoda ar vardu education apzimé jédzienu “izglitiba”. Semantiska nozime
anglu valodas vardam education ir no latinu cilmes varda éducatio [26]. Izglitibas jédziens
var tikt skatits ka vértibu transmisija un akumulétas sabiedribas zinasanas. Saja nozimé
izglitiba ir ekvivalenta jédzienam “socializacija” vai “inkulturizacija” [21].

18. gadsimta vida Prasija pirmo reizi ieviesa obligatu pamatskolas apmeklésanu,
un tagad $i prakse ir gandriz visa pasaulé — pamata izglitibas obligatums jeb pieejamiba
tiek veicinata ari starptautiski.

Izglitibai piemit divas batiskas pazimes — ta ir gan process (darbiba, transmisija),
gan ari rezultats (zinasanas, prasmes, vértibas, attieksmes u. tml.), un izglitiba tiek regu-
léta ar tiesibu normam. Izglitiba veicina ari citu sabiedribas labumu attistibu, pieméram,
augstvertigu un pardomatu politisko léemumu pienemsanu [15].

Anglu valodas juridisko terminu vardnica terminam “izglitiba” (education) sniegts
$ads skaidrojums: izglitiba ieklauj sevi ne tikai macisanu, bet ari dzives prasmju veicina-
$anu un dzives patikamo dalu, kas, iespé&jams, ir lieliskakais un labakais, kas raksturigs
cilvekam [11]. No $is definicijas isti nav saprotams, kas izglitiba ir tas juridiskaja nozime.
Tiek apstiprinats vien tas, ka izglitiba nav tikai macisana, bet ir kaut kas vairak par maci-
$anu, ka cilvéka raksturu ta var veidot célaku, labaku vai pilnigaku.

Savukart Lielbritanijas Izglitibas likuma [2] izglitibas termins netiek definéts, tacu
$aja tiesibu akta detalizéti tiek noteikta kartiba $aja nozaré, pieméram, kadam jabnt izgli-
tibas saturam, iestadém, disciplinai, izglitojamo vecumam, skolotaju kompetencei un
sagatavos$anai, skolu finanséjumam u. tml.

Kanada izglitibas tiesiskaja reguléjuma ir lidziga pieeja, pieméram, Albertas pro-
vinces (Province of Alberta) Izglitibas likuma [3] preambula teikts, ka izglitiba ir demokra-
tiskas un pilsoniskas sabiedribas pamats, izglitibas loma — attistit ieinteresétus (iesaistities
gribosus) domatajus, kas ir kritiski un radosi; ka ari pilsonus, kuru riciba ir augsti étiska un
kuri izrada cienu, prot darboties komanda un uztur demokratijas idealus, kuriem piemit
uznémeéja ipasibas un kuri, sastopoties ar izaicindjumiem, prot tiem pretoties, spéj but
elastigi, pielagoties, uznemties risku un izradit stingru apnémibu. Kanadas tiesibu akta
tiek noteikts izglitibas ideals un ari izglitibas vértibas.

Tada pati pieeja redzama ari Jaunzélandes 1989. gada pienemtaja Izglitibas likuma.
Ta apjomigaja teksta, kas iedalits 33 nodalas, tiek detalizéti reglamentéta visa Jaunzélandes
izglitibas sistémas darbiba.
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Valstis, kuras pastav anglosaksu tiesibu sistéma, netiek strikti definéts izglitibas
termins, bet ta interpretacija atstata tiesai. 1954. gada ASV Augstakas tiesas sprieduma
lieta “Brauns pret Topekas izglitibas padomi” (Brown v. Board of Education of Topeka 347
U. S. 483 (1954) [7] noradits, ka izglitiba, iespéjams, ir viena no svarigakajam valsts funk-
cijam, ka demokratiska sabiedriba ta ir nozimiga, ka ta ir pilsoniskas sabiedribas pamats,
ka ari — kultdras vértibu nodosanas instruments [7]. Saja sprieduma ASV Augstaka tiesa
(US Supreme Court) izskatija afroamerikanu skolénu tiesibas macities publiskaja skola, t. i.,
aplukoja jautajumu par audzéknu segregaciju péc adas krasas. Lieta tika noradits, ka atse-
viskas valsts skolas nav vienlidzibas un tajas netiek aizsargatas afroamerikanu tiesibas —
tiesibas macities kopa ar eiropeidas rases skoléniem. ASV Augstaka tiesa nosprieda, ka
ar segregaciju publiskajas skolas tiek parkapta ASV Konstitucija, t. i., tas 14. grozijums
(The Fourteenth Amendment). Lai gan $aja sprieduma ir runa par segregaciju, tomér tam
ir judikattras nozime ne tikai ASV, bet ari starptautiska limeni. Var secinat, ka valstis, kur
pastav precedentu tiesibas, izglitibas termina tiesisko nozimi sniedz tiesas un izglitibas
termins tiek skaidrots plasa nozime.

Latvijas Republikas (turpmak — LR) Izglitibas likuma ir noteikta izglitibas termina
legaldefinicija. Izglitibas likuma 1. panta noteikts, ka izglitiba ir sistematizétu zina-
$anu un prasmju apguves un attieksmju veido$anas process un ta rezultats. Izglitibas
process ietver macibu un audzinasanas darbibu. Savukart izglitibas rezultats ir per-
sonas zinasanu, prasmju un attieksmju kopums [4]. Izglitibas termina tiek ietvertas Seit
noraditas pazimes — process un rezultats. Par izglitibas rezultatu ta formalaja izpratné
tiek uzskatits nevis jebkads rezultats, kas varétu rasties ari nejausi, bet gan sistema-
tizéta procesa apgutas zinasanas, prasmes un attieksmes. Tatad LR Izglitibas likuma
par izglitibu tiek runats tas Saurakaja nozimé, t. i., juridiski izglitibas termins tiek defi-
néts ta Saura izpratné, respektivi, izglitiba ir formals, sistematizéts process ar noteiktu
rezultatu. Tadéjadi izglitibas termina tiesiska nozime izriet no LR Izglitibas likuma
noteiktajam pazimém.

Tiesi izglitibas termina Saurakai nozimei ir tiesiska nozime ka nacionalaja, ta ari
starptautiskaja reguléjuma. Sada atzina rodas tadél, ka gan starptautiskajas konvencijas,
gan nacionalajos tiesibu aktos un ari tiesu praksé izglitibas termins tiek saprasts formali,
proti, ka izglitiba ir valsts funkcija, kas tiek istenota ar izglitibas iestazu darbibu, t. i.,
izglitojamo, skolotaju, vecaku tiesiskajam attiecibam izglitibas joma. Tadél tiesibas uz
izglitibu un izglitibas termina tiesiska nozime izriet no formalizétam jeb formalam
attiecibam.

Starptautiska pakta par ekonomiskajam, socialajam un kultaras tiesibam 13. panta
noradits: “Izglitibas mérkim jabut pilnigai cilvéka personibas un ta cienas apzinas attis-
tibai, un tai jastiprina cilvéktiesibu un pamatbrivibu respektésana...” [6]

Tatad starptautiskaja konteksta izglitibas mérkis ir cilvéka personibas, cienas, ka
ari cilvéktiesibu un pamatbrivibu atzi$ana un tiesibu uz izglitibu istenosana.
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Tiesibas uz izglitibu

Tiesibas uz izglitibu ir tikai teorétiska konstrukcija, ja tas netiek nostiprinatas
tiesibu aktos. Tatad tiesibas uz izglitibu iegtst jégu bridi, kad tas tiek legitimizétas, proti,
iegust likumisko spéku. Valstij ir butiska loma to aizsargasana un isteno$ana, radot pie-
meérotu tiesisko vidi izglitibas pieejamibai visiem iedzivotajiem. Pieméram, tiesibas uz
izglitibu Krievijas [28] un ari Latvijas tiesibu doktrina tiek uzskatitas par otras paaudzes
cilvektiesibam, ka ari tas nav uzreiz istenojamas tiesibu sistéma, jo to ievie$anai nepie-
ciesams noteikts socialo un ekonomisko apstaklu attistibas limenis valsti [24].

Si doma saskan ar atzinu, ka izglitibas sistéma ir ciesi saistita ar ekonomiskajiem,
socialajiem un ari politiskajiem apstakliem konkréta valsti.

Starptautiskie tiesibu instrumenti

Starptautiskais pakts par ekonomiskajam, socialajam un kultaras tiesibam ir starp-
tautisks tiesibu akts, kura satura visapjomigaka dala ir atvéléta tiesibam uz izglitibu
(turpmak — pakts) [6]. Apvienoto Naciju Organizacija (ANO), komentéjot $o paktu, nora-
dijusi, ka formala vai neformala izglitiba, kas tiek istenota privatas vai valsts iestadeés,
jaisteno atbilstosi $1 pakta 13. panta noteiktajam mérkim un uzdevumiem [24].

Pakta 13. panta pirmaja dala noteikts:

“Sa pakta dalibvalstis atzist katra cilvéka tiesibas uz izglitibu. Tas vienojas, ka izglitibas
mérkim jabut pilnigai cilvéka personibas un ta cienas apzinas attistibai un tai jastip-
rina cilvéktiesibu un pamatbrivibu respektésana. Tas talak vienojas, ka izglitibai jadod
visiem iespéja but pilnvértigiem brivas sabiedribas dalibniekiem, jasekmé visu naciju
un visu rasu, etnisko un religisko grupu savstarpéja saprasanas, iecietiba un draudziba
un javeicina ANO darbs miera uzturésana.” [6]

Saja tiesibu akta noraditais izglitibas mérkis péc bitibas ir visparéjs un izriet ari
no izglitibas pedagogiskas izpratnes. Proti, izglitiba ir ciesi saistita ar audzinasanu — bez
labas audzinasanas daudz gratak sasniegt izglitibas mérki, ari to meérki, kas noteikts
pakta 13. panta pirmaja dala.

Pakta 13. panta otraja dala teikts:

“Sa pakta dalibvalstis atzist, ka, lai minéto tiesibu pilnigi istenotu:

a) pamatskolas izglitibai ir jabat visiem obligatai un bezmaksas;

b) visa veida vidéjai izglitibai, to starpa tehniskai un vakara vidéjai izglitibai, ir jabut
visiem pieejamai un sasniedzamai ar jebkuriem pienemamiem lidzekliem un it
ipasi —, pakapeniski ieviesot bezmaksas izglitibu;

c) augstakaiizglitibai jabut vienadi pieejamai visiem atbilstosi katra spéjam, ar visiem pie-
nemamiem lidzekliem un it ipasi —, pakapeniski ievie$ot bezmaksas augstako izglitibu;

d) péciespéjas jasekmeé vai jaintensificé elementara izglitiba tiem, kam nav pamatskolas
izglitibas vai kas nav beigusi pilnu pamatskolas izglitibas kursu;

e) aktivi jaattista visu pakapju skolu tikls, jaizveido atbilsto$a stipendiju sistéma un
pastavigi jauzlabo pasniedzéju materialie apstakli.” [12]
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Tiesibu doktrina tiek prezuméts, ka $adu tiesibu uz izglitibu saturu istenot drosi
vien ir spéjiga tikai valsts, kas izpilda pakta noteiktas tiesibas un pienakumus izglitibas
joma. Valsts rada izglitibas sistému, kas nodrosina vismaz pamatizglitibas pieejamibu,
kas ir minimalais starptautiskajas tiesibas noteiktais standarts. Starptautiskajos cilvek-
tiesibu dokumentos noteikts cilvéktiesibu minimums, tapéc nav pienemamas atkapes no
$a minimuma [10], tostarp no tiesibam uz izglitibas minimumu, respektivi, tiesibam uz
pamatizglitibu. Tiesibas uz izglitibu ir neatnemama cilvéktiesibu dala.

Ideologiska aspekta izglitibu var raksturot gan ka cilvéktiesibas, gan ari ka lidzekli,
kas ir neatnemams un nepieciesams citu cilvéktiesibu istenosanai. Izglitiba katram cil-
vékam dod iespéju sevi attistit, pilnveidot un dzivot cienpilnu dzivi [15].

Izglitiba ir rezultats, kas ir nepiecieS$ams un neatnemams cilvéka tiesibu garants.
Bez izglitibas ieguves iespéjam cilvéka tiesibas ir nepilnigas, jo tas netiek istenotas pil-
niba. Tiesibas uz izglitibu cilvéktiesibu izpratné tika atzitas par nozimigam daudz vélak
neka, pieméram, tiesibas uz dzivibu, privatipasumu, brivibu, tiesisko drosumu, kuras
vispirms tika ieklautas valstu konstitiicijas un starptautiskajos tiesibu aktos. Par spiti to
nozimigumam tiesibas uz izglitibu daudz vélak tika pievienotas citam cilvéktiesibam [19].

Daudzas pasaules valstis tradicionali izglitiba, vismaz pamata un vidéja izglitiba,
tiek uzskatita par patiesu labumu [18]. Apvienoto Naciju Organizacijas Bérnu tiesibu kon-
vencija [1] un Starptautiskais pakts par ekonomiskajam, socialajam un kultiras tiesibam
[6] ir tiesibu akti, kas veicinajusi valstis tadu tiesisko vidi, kas lavusi ieviest, uzturét un
pilnveidot nacionalas valsts socialas struktaras, lai istenotu tiesibas uz izglitibu. Latvijas
Republika abus starptautiskos tiesibu aktus ratificéja 1990. gada, atzistot to sevisko nozimi
cilvéktiesibu nodrosinasana [5]. Janorada, ka ANO Bérnu tiesibu konvencijas 28. panta [1]
noteikts, ka dalibvalstis atzist ikviena bérna tiesibas uz izglitibu, un nolaka pakape-
niski istenot $is tiesibas un ievérot vienadu iespéju principu ta garanté tiesibas, kas ir
loti lidzigas pakta noraditajam.

Valstim, kas ir ratificéjusas starptautiskos cilvéktiesibu dokumentus, ir pienakums
nodros$inat $ajos tiesibu aktos noradito standartu izglitibas tiesibu joma. Abus ANO
cilvektiesibu aktus Latvija savos normativajos dokumentos ir transponéjusi, garantéjot
tiesibu uz izglitibu ikvienam Latvijas iedzivotajam.

Secinajumi

1. Senaja Griekija un Roma izglitiba tika uzskatita par vértibu un tika veicinata
ari ar valsts palidzibu. Izglitibas vértiba un nozime pieauga katra nakamaja
cilvéces attistibas posma. Ta ir resurss, kas vienmeér ir kalpojis cilvéekam. Jau
4.-8. gadsimta pirms musu éras izglitibas nodrosinasanas uzdevums bija valsts
funkcija, kas — tapat ka socialas aizsardzibas, veselibas, valsts aizsardzibas, kul-
taras, sabiedriskas kartibas un drosibas, vides aizsardzibas, ienakumu pardales,

ekonomiskas attistibas stabilizé$anas u. c. — saglabajusies lidz pat masdienam
un tiek uzskatita par loti svarigu. Valsts pienakums ir panakt, ka ikvienam ir
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reala iespéja attistit un pilnveidot savu personibu t3, lai varétu dzivot cienpilnu
dzivi un klat par pilnvértigu sabiedribas locekli.

2. Izglitiba ir labums, kas veicina ari citu sabiedribas labumu attistibu, pieméram,
augstvértigu un pardomatu politisko lémumu pienemsanu.

3. 1954. gada ASV Augstakas tiesas sprieduma “Brauns pret Topekas izglitibas
padomi” tiesa atzina, ka izglitiba, iespéjams, ir viena no svarigakajam valsts
funkcijam, ta ir nozimiga demokratiska sabiedriba, ka ari pilsoniskas sabied-
ribas pamats un kultaras vértibu nodosanas instruments. Valstis, kuras pastav
precedentu tiesibas, tiesisko nozimi izglitibas terminam dod tiesas un izglitibas
termins tiek skaidrots plasa nozime.

4. Latvijas Republikas Izglitibas likuma noteikta izglitibas termina legaldefini-
cija. Izglitibas likuma 1. panta teikts, ka izglitiba ir sistematizétu zinasanu un
prasmju apguves un attieksmju veidosanas process un ta rezultats. Izglitibas
process ietver macibu un audzinasanas darbibu. Izglitibas rezultats ir personas
zinasanu, prasmju un attieksmju kopums [4]. Var secinat, ka izglitibas termina
tiek ietvertas $adas pazimes — process un rezultats. Par izglitibas rezultatu
ta formalaja izpratné tiek uzskatits nevis jebkads rezultats, kas radies nejausi,
bet gan sistematizéta procesa apgutas zinasanas, prasmes, attieksmes, tatad
LR Izglitibas likuma runats par izglitibu tas Sauraka nozimé, respektivi, tas ir
formals, sistematizéts process ar noteiktu rezultatu.

5. Tiesi izglitibas termina Saurakajai nozimei ir tiesiska nozime ka nacionalaja, ta ari
starptautiskaja tiesiskaja reguléjuma. Starptautiskajas konvencijas un ari naciona-
lajos tiesibu aktos, ka ari tiesu praksé izglitibas termins tiek saprasts formali, proti,
izglitiba ir valsts funkcija, kas tiek istenota ar izglitibas iestazu starpniecibu, t. i.,
izglitojamo, skolotaju, vecaku tiesiskajam attiecibam izglitibas joma. Tiesibas uz
izglitibu un izglitibas termina tiesiska nozime izriet tie$i no formalam attiecibam.

6. Tiesibas uz izglitibu ir cilvéktiesibas, kuras tiek garantétas un nodro$inatas
visiem Latvijas iedzivotajiem. Daudzu pasaules valstu konstitacijas, tostarp
Latvijas Republikas Satversmé, ir noteiktas tiesibas uz izglitibu. Lai gan tiesibas
uz izglitibu nav absolatas (tas drikst ierobezot), tam ir konstitucionala veértiba.

Right to Education; the Term
Education and Its Legal Aspect

Abstract

The article presents the idea of the right to education in the context of Latvian and
international laws. The term education has been analysed in a historical, international
and teleological perspective. The right to education is an integral part of human rights.
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It is guaranteed by the constitutions of many countries of the world, including the Latvian
Constitution (Satversme). The author clarifies the scope of the legal definition of educa-
tion in the legal system of Latvia, explains the legal significance of education.

11.
12.
13.

14.

15.

Keywords: the right to education, education, legal meaning of the term education.
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Kopsavilkums

Raksta tiek analizéta lidz$inéja Latvijas Republikas tiesu prakse, tostarp judika-
tara, analogijas ka juridiskas metodes pieméro$ana privattiesibas. Pareiza analogijas
piemérosana vairs nevar tikt saistita tikai ar analogijas jédziena iegaumésanu un lieto-
$anu noteiktas situacijas. Svarigi ir ievérot arl no tiesibu viedokla nozimigos materiali
tiesiskos aspektus, ka ari vértét pamattiesibu triskarso ietekmi katra konkréta gadijuma.
Apskatot Seit minétos apstaklus privattiesibu konteksta, var secinat, ka tiesam ir piena-
kums izvértét, vai labums, ko gast prava uzvaréjusi puse, objektivi ir tads un ne lielaks,
ka tas batu nepieciesams demokratiska sabiedriba, un vai zaudéjusai pusei piespriestais
nav lielaks par nodarito kaitéjumu.

Atslégvardi: analogija, pamattiesibu triskarsa ietekme, privattiesibas.

levads

Atkal un atkal parskirot Latvijas privattiesibu tiesu prakses materialus par analo-
gijas piemérosanu un skatot tos par laiku kops Latvijas Republikas neatkaribas atjauno-
$anas, ar bazam javeérteé tas, ko tiesas nospriedusas visas tiesu instancés. Lai gan lietas
dalibniekiem privattiesisku jautajumu risinasana ir visai lielas iespéjas ietekmeét tiesas
nolémumu — $adas tiesibas izriet no procesualajiem normativajiem aktiem un Latvijas
Republikas Satversmes (turpmak — Satversme), biezi vien $is aspekts netiek nemts véra un
visparéjas jurisdikcijas tiesas analogija tiek piemérota vai nepiemérota patvaligi, turklat
neievérojot analogijas jédziena un satura izpétes robezas. Tadél $aja publikacija uzmaniba
pievérsta analogijas piemeéros$anai tiesi privattiesibas, kuras pusém netiek pieskirtas tik
lielas tiesiskas aizsardzibas iespéjas ka administrativajas tiesibas un kriminaltiesibas.
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Analogijas piemeérosana tiesu praksé juridiska nozimé ir visai “bistama” juridiska
metode, jo kadas personas liktenis tiek izskirts nevis ta, ka to likumdevéjs expresis verbis
ir noteicis, bet gan lidzigi, proti, mazliet citadi. Pirmskietami (prima facie) tas izskatas
pretéji Satversmes 91. panta noteiktajam: “Visi cilvéki Latvija ir vienlidzigi likuma un
tiesas prieksa. Cilvéka tiesibas tiek istenotas bez jebkadas diskriminacijas.” [4]

Tomeér analogijas piemérosanas gadijuma pastav gan piesaiste, gan saskana ar
likumu, kas tiek pamatota ar tiesibu normas mérki un jégumu. Turklat analogijas slé-
dziena izejas punkts vienmeér ir jédziens “lidziba” [48, 98]. Analogija ir ari viena no tam
retajam juridiskajam metodém, uz kuras piemérosanu var palauties likumdevéjs, ja tas
no sevis neatkarigu iemeslu dél nav spéjis izdot tiesibu normas visiem iespéjamiem dzives
gadijumiem.

Analogijas ka jédziena un satura izpratne juridiskaja literatiira — vismaz Latvija un
Vacija — ir visai plasi aprakstita un analizéta. To darijusi vairaki Latvija pazistami tiesibu
zinatnieki, pieméram, E. MelKkisis [46], ]. Neimanis [47, 48], A. Plotnieks [49], E. Kalnins [41],
G. Slanke [52], ka ari starpkaru Latvijas tiesibu zinatnieks V. Sinaiskis [51]. Savukart
Vacija $§im tematam pievérsis uzmanibu ievérojamais tiesibu zinatnieks J. Esers [39],
T. Hellers [40], A. Kaufmans [42], D. Smalzs [50], F. Budlinskis [37] u. c. Tadéjadi intere-
sentiem Latvija pieejamas ne tikai savas valsts tiesibu zinatnieku atzinas, bet ari vacu
tiesibu zinatnieku pétijumi — pietiekams informacijas apjoms par analogijas jédzienu un
saturu. Vai tas ir ari pilnvértigs macibu materials, kas lauj izprast analogijas jédziena un
satura pareizu pieméro$anu realaja dzivé? Ar to diemzél nepietiek, jo moderna sabied-
riba nepiecieSams studét un analizét arl analogijas piemérosanas praksi kopsakara ar
musdienu modernajam vajadzibam.

Kapéc uzmaniba tiek pievérsta tiesi analogijai, nevis kadai citai juridiskai metodei?
Tapeéc, ka tiesu praksé analogija ir visvairak piemérota juridiska metode [49, 313]. Taja
pasa laika analogija ir ari visvairak kladaini piemérota juridiska metode, kas ieskicé
diezgan pamatigas problémas fizisko un juridisko personu tiesiskaja aizsardziba tur,
kur pusém per se sada aizsardziba ir ievérojami mazaka neka administrativajas lietas un
kriminallietas. Sads secinajums ir giits, iepazistoties ar Latvijas tiesu praksi privattiesibas,
kas izveidojusies péc neatkaribas atjaunosanas. Problémas ir gan analogijas jédziena un
satura nepareiza piemérosana, gan analogijas piemérosana tur, kur nav $adas vajadzibas,
gan nepiemérosana tur, kur tas ir vitali svarigi. Savukart biezi vien kladaina analogijas
piemérosana un / vai nepiemérosana ir klisejiski iesaknojoties tiesu praksé, pieméram,
privattiesibas, turklat ta skar ari cilvéka pamattiesibu triskarso ietekmi un vairs neatbilst
Satversmé garantétajam cilvéka pamattiesibam. Lai gan strids ir starp divam privat-
personam, cilvéka pamattiesibu aizskarums var izpausties ari nepareizi piemérotas vai
nepiemérotas analogijas un lidz ar to ari klidaina sprieduma veida.

Raksta mérkis ir veicinat analogijas jédziena un satura izpratni ne tikai juridiskaja
literattira un tiesu praksé, bet ari plasak, tadéjadi stiprinot ka fizisko, ta juridisko personu
tiesisko aizsardzibu tiesi privattiesibas. Raksta tiek pieradits, ka privattiesisku stridu daba
jau per se izgaismo analogijas piemérosanas problémas.
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Privattiesibu tiesu prakses /
judikaturas statistiska analize

Analogijas jédziena un satura problematika izriet no Latvijas Republikas privat-
tiesibu tiesu prakses. Turklat ne tikai no pirmas instances tiesu vai apgabaltiesu prakses,
bet ari no Latvijas Republikas Augstakas tiesas (turpmak — Augstaka tiesa) prakses, tostarp
judikataras. Savukart, ja kltdas var saskatit judikattira, japadoma, kads izglitibas limenis
tiek piedavats tiesibu zinatnu studentiem, praktikiem un tiesibu normu piemérotajiem.
Iepazistoties un analizéjot kopuma 72, manuprat, nozimigakos spriedumus kops Latvijas
Republikas neatkaribas atjaunosanas, var konceptuali secinat, ka statistiskie raditaji ir $adi:

o divas tresdalas gadijumu analogija tiek attiecinata uz materialo tiesibu normam;
o viena tresdala gadjjumu analogija tiek attiecinata uz procesualo tiesibu normam;
o nedaudz vairak ka 50 % gadijumu tiek piemérota likuma analogija;

+ paréjos gadijumos tiek piemérota tiesibu analogija.

Tomeér janorada, ka laikposma no 2016. gada lidz §im bridim Sie raditaji ir
samazinajusies.

Tiesas spriedumos apliikotajos gadijumos analogijas jédziena un satura izpratnes
problémas izpaudas $adi:

« tiesas neatskira likuma analogiju no tiesibu analogijas;

 no atseviskiem nolémumiem vispar nebija saprotams, ka tiesas nonakusas pie
analogijas piemérosanas / nepiemérosanas secinajumiem;

« atseviskos nolémumos netika vértéti no tiesibu viedokla nozimigi materiali
tiesiskie aspekti, lai lietu varétu objektivi izspriest;

o tiesas analogiju nepamatoti pieméroja gadijumos, kuros tas nebija nepieciesams,
un nepiemeéroja tajos, kuros tas bija nepieciesams;

« tiesas, piemérojot analogiju, nenéma véra Satversmé nostiprinatas personu
pamattiesibas un vienlidzibas un taisniguma principu.

Analogijas jédziena un satura izpratnes un piemeérosanas problematika tiesu praksé
ir diezgan satraucosa, tadé] raksta turpinajuma sniegts izklasts par analogijas jédziena
un satura pareizu izpratni un piemérosanu kopsakara ar tiesas pielautajam kladam.

Likuma un tiesibu analogijas
nepareiza piemerosana

Jau no jédzieniem “likuma analogija” un “tiesibu analogija” iespéjams visparigi
secinat, ka likuma analogija attiecas uz kadu konkrétu likuma normu (ar likuma normu
Seit tiek saprasti aréjie normativie akti), bet tiesibu analogija — uz daudzam tiesibam
(tiesibas $eit ir jasaprot plasaka nozimeé), kuras japieméro péc analogijas. Viens no Latvijas
tiesibu zinatniekiem A. Plotnieks norada, ka likuma analogija (latinu val. analogia legis)
ir tiesibu normas attiecinasana uz gadijumu, uz kuru norma péc tas vardiska formulé-
juma jégas tiesi neattiecas, bet kur$ péc butiskajam pazimém ir lidzigs normas hipotézé
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aprakstitajam gadijumam [49, 327]. Piemérojot likuma analogiju, tiek mekléts kopsaucéjs
starp tiesisko sastavu un faktisko sastavu [37, 477]. Papildus tam janorada, ka likuma
analogija ir individuala analogija, kuru piemérojot tiek izmantota noteikta tiesibu norma.
Pirmkart, noskaidro tiesibu normu, kuras hipotéze visvairak atbilst faktiskajiem apstak-
liem; otrkart, noskaidro, vai nepastav slédziens par pretéjo (latinu val. argumentum a con-
trario); treskart, parbauda, cik stipra ir analogija un vai ta ir sociali nepieciesama tas
efektivitates zina; ceturtkart, veic subsumpciju [54, 96-97].

Turpreti, piemérojot tiesibu analogiju (latinu val. analogia iuris), no vairakiem
normativajiem noteikumiem tiek izsecinats visparéjs tiesibu princips, kurs péc sava satura
un jégas ir attiecinams uz normativaja akta neregulétu gadijumu, tapat ka uz reguléta-
jiem gadijumiem [44, 383]. Tiesibu analogijas rezultats ir visparéjs tiesibu princips, par
kuru runa ka tiesibu talaku veidosanu, kas izgajusi arpus iespéjamas vardiskas jégas, ja
tiesne$a nolémums nerada tikai vienu noteikumu vienam konkrétam sastavam, bet ta
raditais noteikums attiecas uz nenoteiktu gadijumu skaitu [48, 102]. Vacu tiesibu zinat-
nieks F. Budlinskis norada ari uz atskiribu starp analogijas cela raditajiem visparéjiem
tiesibu principiem un visparéjiem (“dabiskajiem”) tiesibu principiem [37, 477]. Proti, ja,
piemérojot analogiju, faktiskajam sastavam péc butibas tiek pielidzinata tiesibu norma
ar pilnvertigu tiesisko sastavu un tiesiskajam sekam, tad visparéjie (“dabiskie”) tiesibu
principi satur tikai kadu visparéju vértibu un uzdevumu, bet atklats paliek jautajums, ka to
precizi realizét vai ka atbilstosi piemérot no ta izrietosas tiesiskas sekas. Tiesu praksé biezi
vien tiek runats ari par tiesibu normu analogiju, tomér tiesas parasti ar to ir domajusas
tiesi tiesibu analogiju [51]. Pastav ari tiesu nolémumi, no kuriem var izsecinat, ka tiesa,
lietojot vardus “tiesibu normu analogija”, jauc likuma analogiju ar tiesibu analogiju, neno-
nakot pie konstruktiva un strikta viedokla, kurs$ analogijas veids tad isti japieméro [18].

Tiesu praksé vérojami vairaki spriedumi, kuros tiesas neatskir likuma analogiju no
tiesibu analogijas un gala secinajuma izdarisanai ka pamatojumu izvélas vienu konkrétu
veidu. Pieméram, Césu rajona tiesas 2017. gada 12. jinija spriedums lieta Nr. C11059217
ir tipisks tiesibu analogijas piemérosanas gadijums, kura tiesa to ir nosaukusi par likuma
analogiju [16]. Sadi spriedumi apliikojama jautajuma konteksta nav retums, un tie pienemti
(tas izriet no publiski pieejamas informacijas) vismaz kop$ 2013. gada [12, 13, 14, 15, 16,
17, 26, 28, 29, 31]. Spriedumos tika analizéts jautajums, vai personai, kura sasniegusi
18 gadu vecumu un kura studé izglitibas iestadé, un kura pati nespéj sevi apgadat, $i
iemesla dé] ir tiesibas no apgadataja sanemt uzturlidzeklus. Tiesas secinajumu pamata tika
izmantotas $adas tiesibu normas: Civillikuma 179. pants: “Vecaku pienakums ir saméra ar
vinu spéjam un mantas stavokli uzturét bérnu” 219. pants: “Nepilngadiba abu dzimumu
personam turpinas tik ilgi, kamér tas sasniedz astonpadsmit gadu vecumu” [1] un likuma
“Par valsts pensijam” 19. panta ceturta dala: “Par darba nespéjigiem gimenes locekliem
uzskatamas ari $a panta otraja un tresaja dala noraditas personas, kuras nav sasniegusas
24 gadu vecumu, ja tas laika, kad iestajusies apgadnieka nave, vai vélak macas vai studé
visparéjas, profesionalas izglitibas iestadés, koledzas vai augstskolas pilna laika klatiené,
iznemot laiku, kad persona ir partraukusi studijas” [7]. Tiesa konstatéja, ka persona, lai

— 40 —
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arl ir sasniegusi 18 gadu vecumu, nevar sevi apgadat, turklat $adu iespéju neizslédz ari
minéta likuma “Par valsts pensijam” 19. panta ceturta dala. Tomeér tiesa sprieduma taisi-
$anas pamata tiesi atsaucas uz likuma analogiju, lai gan no sprieduma ir acimredzams,
ka tiesa lietas iznakuma panaksanai kopsakara izvértéja gan Civillikuma 179. pantu un
219. pantu, gan likuma “Par valsts pensijam” 19. panta ceturto dalu. Tadéjadi tiesa ieguva
visparigu secinajumu, ka ikviena no iepriek$ minétajam tiesibu normam satur ko tadu,
kas tiek likts galiga slédziena taisiSanas pamata. Tadél $eit nevar runat par likuma jeb
individualo analogiju, bet ta ir tiesibu analogija. Papildus minétajam janorada, ka sabied-
riba varétu rasties jautajums, kapéc publiskot sadu tiesas pielautu kladu, ja neatkarigi
no ta, vai tiesa atsaucas uz likuma analogiju vai tiesibu analogiju, sprieduma iznakums
paliek nemainigs? Atbilde ir pavisam vienkarsa — vienotas tiesu prakses, doktrinas un
izpratnes par analogijas jédziena un satura metodologisko piemérosanu veidosanai ir
nepiecie$sams veicinat sabiedrisko diskusiju par $adam problémam, lai esosie un toposie
tiesibu zinatnieki un tiesibu normu piemérotaji batu motivéti izglitoties un praktizét
tiesu sistéma, kura vini var palauties, ka juridiska kvalitate gan kopuma, gan analogijas
piemérosana ir visaugstakaja limeni.

Nepietiekama analize un vértésana

Nepietiekama analogijas satura un jédziena analize daudzos gadijumos var but
ne tikai iemesls nepareiza sprieduma pienemsanai, bet ari turpmakai gan tiesas, gan
arpustiesas stridu risinasanai. Turklat sprieduma objektivitates trikums var izpausties
arl taja, ka tiesas nevérté no tiesibu viedokla nozimigos materiali tiesiskos aspektus,
lai vispar nonaktu pie analogijas piemérosanas. No tiesibu viedokla nozimigi materiali
tiesiskie aspekti ir tie, kas vienoti un bez pretéjas tagadnes izpratnes atziti ka aréjos norma-
tivajos aktos, ta ari doktrina un judikattra. Tas nozimé, ka tiesibu normu piemérotajam
pirms galigas izskirS§anas par analogijas piemérosanu jaapsver, vai argumentacija, ar kuru
pamato tiesibu normu piemeérotaja secinajumus, nav pretruna ar citam tiesibu normam,
visparéjiem tiesibu principiem, doktrinu un judikataru. Vienlaikus tiesnesim jaapsver,
kadas juridiskas sekas tiks raditas sprieduma adresatam un vai $is sekas bez papildu
argumentacijas nebiis acimredzama pretruna ar pastavosajiem uzskatiem.

Pieméram, Augstaka tiesa kada sprieduma atzina, ka ari rakstiski nenoslégtiem
darba liguma grozijumiem péc analogijas ir piemérojams Darba likuma 41. pants, kura
ir akcentéta rakstiski nenoslégta darba liguma atzi$ana un ietérpsana rakstiski [22].
So Augstakas tiesas atzinu sava argumentacija izmantoja pirmas instances tiesa un ape-
lacijas instances tiesa, ko var konstatét no cita Augstakas tiesas sprieduma — 2015. gada
26. janvara sprieduma lieta Nr. SKC-1650/2015 [23]. Tomér pati Augstaka tiesa $o apstakli
nevértéja un atzina, ka $aja gadijuma nav piemérojama analogija. Problému radija tas, ka
minétie darba liguma grozijumi, kuri, péc pirmas un apelacijas instances tiesas ieskata,
de facto atbilst analogijai ar Darba likuma 41. pantu, bija tadi, kas acimredzami paslik-
tina darbinieka tiesisko stavokli. Augstaka tiesa $o apstakli nenéma véra, tomeér tai bija
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pienakums izvértét, vai Sis ir tas gadijums, kura darba liguma grozijumus, kas acim-
redzami pasliktina darbinieka tiesisko stavokli, ir vérts apspriest saistiba ar analogijas
piemérosanu. Ja tas biitu vértéts, Augstaka tiesa, iespéjams, nonaktu pie secindjuma, kurs
veicinatu daudzpusigu diskusiju turpmakajos arpustiesas un tiesas stridos, jo $adi darba
liguma grozijumi nav piemérojami péc analogijas ar Darba likuma 41. pantu.

To var pamatot ari ar taisniguma principu. Latviesu tiesibu zinatnieks E. MelKkisis
noradijis, ka taisniguma princips ir pamata dzives gadijjuma faktiska sastava lidzibai ar
normas tiesisko sastavu, proti, ka lidzigi gadijumi ir iz§kirami lidzigi [46, 60], pama-
tojoties uz Satversmes 91. pantu. Ari vacu tiesibu zinatnieks R. Cipéliuss uzskata, ka,
piemérojot analogiju, jaievéro taisniguma princips [55, 62], pretéja gadijuma tas bitu
netaisnigi visos analogiskajos gadijumos, pieméram, minéta Augstakas tiesas sprieduma
konteksta — rakstiski nenoslégti darba liguma grozijumi tiktu atziti un noslégti rakstiski
péc analogijas ar Darba likuma 41. pantu.

Papildus janorada, ka ari Augstakas tiesas 2012. gada 25. janvara sprieduma lieta
Nr. SKC-18/2012 ir saskatamas zinamas analogijas jédziena un satura piemérosanas
problémas [22]. Saja sprieduma Augstaka tiesa péc analogijas pieméroja Civilprocesa
likuma 406. pantu, kas tolaik sastavéja no vairakam dalam, un ne visas no tam attiecas
uz konkréto gadijumu [2].

Izprotot likuma analogiju, ne vienmeér jaaprobezojas tikai ar kadu konkrétu likuma
pantu, dalu vai punktu, bet gan tiesi ar to tiesisko sastavu, kuru var péc visam nepiecie-
$amajam lidzibam pakartot faktiskajiem apstakliem. Tadéjadi, skrupulozi neizvértéjot,
kuras vardkopas attiecas uz konkréto dzives gadijumu un ir piemérojamas péc analo-
gijas, var, pirmkart, nonakt pie nepareiza secindjuma; otrkart, radit problematiku tiesibu
normu piemérotajiem piemérot to pasu normu péc analogijas un atsaukties uz $im tiesas
atzinam nakotne.

Visbeidzot, kada cita Augstakas tiesas sprieduma — 2003. gada 5. novembra sprie-
duma lieta Nr. SKC-534 — tiesa secindja: ja darbinieks uzreiz péc prettiesiskas atlaisanas
ir stradajis cita, mazak apmaksata amata, tad péc analogijas ar Darba likuma 126. panta
otro dalu darbiniekam ir tiesibas tikai uz starpibu starp jauna darba samaksu un iepriek-
$€ja darba vidéjo izpelnu [18]. Tomér Augstaka tiesa neizvértéja sadus no tiesibu viedokla
nozimigus materiali tiesiskos aspektus: pirmkart, vai darbinieks lidztekus iepriekséjai
darbavietai ir stradajis citur ($is apstaklis batu nemams véra, lai noteiktu kopéjo taja laika
sanemto atalgojumu un aprékinatu izmaksajamo starpibu); otrkart, vai darba devéjs var
palikt nesodits gadijuma, ja vins ir patvaligi rikojies un darbiniekam vidéjas izpelnas
starpiba neveidojas (jo citu tiesiskas aizsardzibas lidzeklu, ja netiek pieradita atskiriga
attieksme vai diskriminacija, darbiniekam nav). Tadéjadi Augstakas tiesas spiedums,
vismaz daléji, nav pareizs un minéta Augstakas tiesas nostaja butu japarskata, ka tas jau
minéts nesenaja tiesibu doktrina [43].
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Analogijas nepamatota piemérosana
un nepiemeérosana

Tiesu praksé biezi vien vérojama tendence bez ipasas analizes piemérot analogiju
tur, kur nav nepieciesams, bet nepiemérot tur, kur ir nepiecie$ams. Viens no $adas ricibas
iemesliem ir tiesas nepareiza izskir$anas, vai konkrétaja lieta ir piemérojama kada no
tiesibu normu iztulko$anas metodém vai ari jaizvélas tiesibu talaka veidosana. Robeza
starp abam minétajam tiesibu normam vienmeér ir to vardiskaja jéga [53, 128]. Turklat
tiesas lidz galam neizvérté taisniguma principu un ari to, vai konkréta tiesibu normas
piemérosanas konstrukcija vispar attiecas uz analogiju juridiska nozime.

Pieméram, Bauskas rajona tiesa 2016. gada 1. novembra sprieduma lieta Nr.
C10072815, konstatéjot, ka prasitajs nav pilnigi samaksajis valsts nodevu, piedzina $o
nodevu par labu valstij no atbildétaja, péc analogijas piemérojot Civilprocesa likuma
42. panta pirmo dalu: “[..] ja prasitajs no to samaksasanas bijis atbrivots [..].” Tomér sis
tiesas secinajums ir kladains, jo $aja situacija tiek parkapts taisniguma princips. Proti,
likuma ir regulétas situacijas, kuras prasitajs no valsts nodevu samaksas ir atbrivots, pie-
méram, triciga statusa dé]. Savukart $aja gadijuma tiesa lémuma par lietas ierosinasanu
pienemsanas bridi neatstaja prasibas pieteikumu bez virzibas un $o savu kladu piesprieda
atbildétajam, kurs faktiski varéja palauties, ka prasitajs par civilprocesu norékinasies
saskana ar likumu. Ta vieta tiesa piesprieda $is naudas summas iekasét no atbildétaja.

Jau ieprieks $aja raksta tika noradits, ka analogijas piemérosana pamatojas uz
taisniguma principu. Tadé] pirms analogijas piemérosanas tiesai bija jaizvérte, vai $ada
izskirsanas ir taisniga un atbilstosa. Savukart kada cita sprieduma Latgales apgabaltiesas
Civillietu tiesas kolégija noraidija analogiju, ka vienigo argumentu izmantojot $adu vie-
dokli: “[..] analogija $aja gadijuma nav piemérojama, jo minéta tiesibu norma neregulé
pusu tiesiskas attiecibas.” [17] Rezultata kladains ir ari spriedums. Ja tiesibu norma regu-
létu pusu tiesiskas attiecibas, tad analogijas pieméro$ana nebutu nepieciesama, pietiktu
minéto normu iztulkot. Savukart, ja minéta norma neregulé pusu tiesiskas attiecibas,
tad jamekleé lidzibas starp tiesibu normu un gadijumu no dzives. Tad, iespéjams, bitiskie
apstakli sakristu un analogija baitu piemérojama.

Visbeidzot, kada no spriedumiem tiesa ir palaidusi garam atbildétaja ierosinajumu
péc analogijas piemérot neparvaramu varu, kura, ka to sacijis atbildétajs, nav definéta
Civillikuma, tapéc ta jaaiznemas no UNIDROIT starptautiskajiem komercligumu princi-
piem [8]. Tomér janorada, ka saskana ar analogijas teoriju neparvarama vara ka nenoteikts
juridisks jédziens nav piemérojama péc analogijas, un tiesibu normu, kura satur neno-
teiktu juridisku jédzienu, nevar piemérot péc analogijas, ja par analogijas piemérosanas
apstakli tiek izmantots tiesi nenoteikts juridisks jédziens. Analogija ir tiesibu talakas vei-
dosanas panémiens atklato likuma “robu” aizpildisanai [41, 326]. Savukart neparvarama
vara, ka to noradijis ievérojamais latviesu tiesibu zinatnieks E. Levits, vispirms japiepilda
ar konkreétu saturu konkréta gadijuma konteksta [45, 166]. Ja minétais gadijums neat-
bilst neparvaramas varas definicijai, tad nav konstatéjami neparvaramas varas apstakli.
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Un tiesi tapéc, ka nenoteikts juridisks jédziens pirms ta piemérosanas jaaizpilda ar saturu,
konkrétaja gadijuma analogija nav piemérojama, jo nepastav atklats likuma “robs”.

Nenoteikti juridiski jédzieni nav piemérojami péc analogijas, lidzigi jaizturas ari
pret tiesibu normam, kuras satur generalklauzulas (pieméram, labi tikumi, laba ticiba).
Tas nav piemérojamas péc analogijas, ja minéta generalklauzula tiek izmantota par ana-
logijas piemérosanas apstakli. Sads secinajums ir ciesi saistits ar generalklauzulu jédziena
izpratni, proti, $ie jédzieni pirms to piemérosanas ir japiepilda ar konkrétu saturu visai
kazuistiska veida, mekléjot universalas un juridiski abstraktas vadlinijas [45, 162-205].
Janorada gan, ka ne vienmér tiesa, analogiju nepamatoti piemérojot vai nepiemérojot,
lietu izspriez nepareizi. Tiesi pretéji — sprieduma gala rezultats dazkart ir pareizs un
taisnigs, tapéc apstridét ta batibu uz analogijas nepareiza jédziena un satura izpratnes
pamata nebitu pareizi.

Normativa reguléjuma, kas transformets
salidzinama tiesibu sistéma,
piemérosana péc analogijas

Diezgan maz ir apskatits jautajums par tiesiskam attiecibam, kas cita salidzinama
tiesibu sistéma radusas pirms sprieduma pienemsanas un uz kuram agrak attiecas pavisam
cits normativais reguléjums. Péc analogijas japieméro jaunaks normativais reguléjums,
kas pienemts jauna tiesibu sistéma. Viens no $adiem prakses gadijumiem ir strids starp
Latvijas Republikas Kultaras ministriju un AS “Rigas Kinostudija” [24], kas sabiedriba
guva plasu rezonansi. Augstaka tiesa vértéja, vai prasitajam — Latvijas Republikas Kultiras
ministrijai — pieder ipasuma tiesibas uz AS “Rigas Kinostudija” uznemtajam filmam, kuras
tika raditas pirms Latvijas Republikas neatkaribas atjaunos$anas, t. i., Padomju Latvijas
laika. Kultiras ministrijai viens no argumentiem bija $ads: vél pirms Latvijas Republikas
neatkaribas atjauno$anas filmas, par kuram ir strids, pargaja valsts ipa§uma, tatad ari péc
neatkaribas atjaunos$anas tam jabut valsts Ipasuma. Pamatojuma tika noradits Latvijas
Republikas Augstakas Padomes 1993. gada 11. maija lemuma “Par Latvijas Republikas
likuma “Par autortiesibam un blakustiesibam” spéka stasanas kartibu” 8. punkta 2. apaks-
punkts: “Uzdot Latvijas Republikas Ministru Padomei lidz 1993. gada 15. maijam iesniegt
Latvijas Republikas Augstakajai Padomei likumprojektu par valsts ipaSuma esoso audio-
vizualu darbu talakas izmantosanas kartibu, nemot véra $a likuma 11. panta noteiktas
autortiesibas.” [6]

Tomeér Augstaka tiesa secinaja:

“Apsverot velaka normativa reguléjuma attiecinasanu uz juridisko personu autortiesibam
péc analogijas, proti, ta transformaciju salidzinama tiesibu institata, kas atbilst Latvijas
tiesibu sistémai, nemams véra, ka likumdevéjs Latvijas Republikas Augstakas Padomes
1993. gada 11. maija lémuma “Par Latvijas Republikas likuma “Par autortiesibam un blakus-
tiesibam” spéka stasanas kartibu” 8. punkta 2. apakspunkta pauda noteiktu gribu jautajuma
par, ta ieskata, valstij piekritigam filmam regulét ar atsevisku normativo aktu. Neraugoties
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uz lémuma izmantoto neprecizo izteiksmi [ar to, visticamak, tiesa domaja to, ka lémuma
8. punkta 2. apak$punkta ir minéti valsts ipaguma esosi darbi — R. K.], secinams, ka likum-
devéjs jautajumu par stridus perioda raditajam filmam bija véléjies regulét patstavigi.
Atbilsto$s normativais reguléjums nav pienemts lidz pat $im bridim. 2010. gada pienemot
Filmu likumu, likumdevéjs noreguléja tikai jautajumu par valstij jau piederosu tiesibu
izmanto$anu, tacu attieciba uz stridus perioda tapusajam filmam nenoteica to veido$ana
iesaistito subjektu tiesibu veida, apjoma, aizsardzibas ilguma un piederibas jautajumus.
Sados apstaklos, kad likumdevéjs ir paudis gribu tiesisko situaciju regulét pats, analogija
nav piemérojama, un juridisko personu autortiesibas atzistamas par parstajusam pastavét
vélakais ar likuma “Par autortiesibam un blakustiesibam” spéka stasanas bridi.” [24]

Sprieduma pareiziba nav apstridama, tomeér ir nepiecie$ams attistit So Augstakas
tiesas argumentaciju atbilstosi analogijas jédziena un satura izpratnei. Proti, ja reiz
Augstaka tiesa secinaja, ka minétais Latvijas Republikas Augstakas Padomes léemums
ir uzrakstits neprecizi un nav noreguléjis juridisko personu autoribu, tad logiski rodas
jautajums, ka un vai ir nepiecieSams noregulét Latvijas Republikas ka sakotnéjas juri-
diskas personas tiesibas uz filmam. Atbilde mekléjama taja, ka péc Latvijas Republikas
neatkaribas atjauno$anas tiesibu sistéma tika transforméta un padomju laika tiesibu akti
vairs nav juridiski saistosi. Tadéjadi izveidojas situacija, kura juridiski nepastav tiesiskas
attiecibas, kuram péc analogijas varétu piemérot Latvijas Republikas Augstakas Padomes
lémumu, un tatad 4 priori nevar runat par kadu tiesibu talaku veido$anu, jo tiesibu talakai
veido$anai nav juridiska pamata.

Pamattiesibu trejkarsa ietekme - butisks
priekSnoteikums analogijas jedziena un satura
metodologiski pareizai piemérosanai

Mausdienas analogijas piemérosanai vairs nav tikai teorétiska nozime, kas pamatota
ar pareizu jédziena un satura izpratni. Metodologiski pareizas pieméro$anas pamata ir ari
Satversmé nostiprinatas pamattiesibas, kuras jaievéro ne tikai administrativajam tiesam
un kriminaltiesam, bet ari visparéjas jurisdikcijas tiesam, kuram, izskatot horizontalos
stridus, janem véra ari personu pamattiesibas. To, ka konstitucionalas tiesibas aizsarga ari
analogijas pieméros$anu privattiesibas, pamato Satversmes tiesas 2001. gada 5. decembra
sprieduma lieta Nr. 2001-07-0103 minétais:

“Cilvektiesibu aizsardziba ka viena no tiesiskas valsts svarigakajam garantijam nosaka
valsts pienakumu nodrosinat efektivu aizsardzibu ikvienam, kura tiesibas ir parkaptas.
[..] Konstitucionalas tiesibas aizsarga gan privatpersonu intereses, gan ar ipagumu sais-
titas sabiedriskas attiecibas, ka ari konstitucionalas tiesibas pieskir tiesibas tie$ajiem
tiesisko attiecibu dalibniekiem aizsargat savas konstitucionalas tiesibas. [..] Ka jebkura
cilvéktiesibu norma, ari Satversmes 92. panta tresaja teikuma ietverta tiesibu norma ir
piemérojama tiesi un nepastarpinati. Bez tam $i norma neparedz, ka tas konkretizésanai
nepiecie$ams ipass likums. Sada likuma neesamiba ir saistima ar Satversmes 92. panta
tresa teikuma tie$as piemérosanas iespéju un nevar bat iemesls atteikumam pienemt
tiesa individa prasibu par atlidzinajuma piedzinu.” [36]
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Lidzigu nostaju ir paudusi arl Augstaka tiesa sava 2009. gada 20. maija sprieduma
lieta Nr. SKC-383/2009: “Darbinieku pret psihologisko teroru aizsarga ne tikai Satversme,
bet ari Darba likums.” [20]

Logiski izriet, ka darbinieku pret otru privattiesibu subjektu — darba devéju — aizstav
ari Satversme. Ari Latvijas tiesibu zinatnieks Dr. iur. Edvins Danovskis norada, ka cilvéka
pamattiesibu ietekme privattiesiskajas attiecibas vairs netiek apsaubita [38, 118-130].
Ka vienu no $eit analizétajiem spriedumiem pamattiesibu triskarsas ietekmes konteksta
jamin Augstakas tiesas Civillietu departamenta 2006. gada 14. janija lémumu lieta
Nr. SKC-488 19], kura Augstaka tiesa secinaja: “Lidz ar to netiek sasniegts likuma mérkis
garantét procesa dalibniekiem tiesibas parstdzét tiesas lémumu saskana ar Civilprocesa
likuma 449. panta tre$o dalu un Satversmes 92. pantu.”

Savukart par kladainu un no pamattiesibu viedokla prettiesisku spriedumu ir uzska-
tams jau $aja publikacija pieminétais Augstakas tiesas 2003. gada 5. novembra spriedums
lieta Nr. SKC-534 [18], kura tiesa, neizvértéjot Satversmes 106. panta saturu, nevieta
pieméroja analogiju, kura $aja gadijuma pavisam noteikti nebija nepieciesama. Papildus
janorada, ka analogijas jédziena un satura metodologijas ipatnibas privattiesibas jaskata
kopa ar Satversmé nostiprinato taisniguma un vienlidzibas principu. Ja izveidojas situa-
cija, kura tiek atklats likuma “robs”, pirmkart, detalizéti jaizvérté, vai pastav analogijas
piemérosanas sakotnéjie priek$noteikumi kopsakara ar izskatamo dzives gadijumu; otr-
kart, janem véra ari Satversmé nostiprinatas garantijas likuma “roba” aizpildi$ana; tres-
kart, atseviski jaizdara nepiecieSsamie apsvérumi par taisniguma un vienlidzibas principa
ievérosanu un piemérosanu. Ja kada no tris elementiem trukst vai kads netiek pilniba
izpildits, pastav iespéja, ka tiesa var izdarit klidainu secindjumu un $ada veida a priori
aizskart personas pamattiesibas.

Secinajumi un priekslikumi

1. Analizéjot Latvijas tiesu praksi / judikatiiru, kas izveidojusies kop$ Latvijas
Republikas neatkaribas atjaunos$anas, var secinat, ka analogija ir visvairak kla-
daini piemérota juridiska metode. Sadas kladas rada visai pamatigas problémas
fizisko un juridisko personu tiesiskaja aizsardziba gadijumos, kuros pusém
per se $ada aizsardziba ir ievérojami mazaka neka administrativajas lietas un
kriminallietas.

2. Analogijas jédziena un satura izpratnes metodologijas problémas ir saskatamas
gan analogijas jédziena un satura nepareiza piemérosana, gan analogijas pie-
méros$ana gadijumos, kuros tas nav nepiecieSsams, un analogijas nepiemérosana
tajas reizés, kad piemérosana ir vitali svariga.

3. Biezi pielauta klidaina analogijas jédziena un satura izpratne, klisejiski iesakno-
joties tiesu prakse, pieméram, privattiesibu konteksta, skar ari cilveka pamattiesibu

triskarso ietekmi un vairs neatbilst Satversmé garantétajam cilvéka pamat-
tiesibam, kuras tiesam janem véra metodologiski pareiza noléemuma sagatavosana.
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4. Jaizveidojas situacija, kura atklats likuma “robs”, pirmkart, detalizéti jaizvérte,
vai pastav analogijas piemeéro$anas sakotnéjie priek$noteikumi kopsakara ar
izskatamo dzives gadijumu; otrkart, janem véra ari Satversmé nostiprinatas
garantijas likuma “roba” aizpildisana; treskart, atseviski jaizdara nepieciesamie
apsvérumi par taisniguma un vienlidzibas principa ievérosanu un piemérosanu.

Itis Time to Turn Over a New Page in Evolution of
Understanding the Concept and Matter of Analogy
in Private Law Court Practice in the Republic of Latvia

Abstract

In the article, past practice and judicature of the courts of the Republic of Latvia
on the implementation of analogy method have been studied. Correct implementation of
analogy method cannot include mere memorisation and implementation of it in particular
situations. It is also important to consider substantial material law aspects and evaluate
the presence of the triple influence of human rights in each private legal relationship
separately. By reviewing previously mentioned aspects in the scope of private law, courts
have a duty to evaluate whether in democratic society one of the parties is satisfied as
much as possible, but the other party must not suffer more than it did any damage to
the first.

Keywords: analogy, triple influence of human rights, private law.
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Kopsavilkums

Raksta sniegts ieskats ligumsoda butibas izpété. Publikacijas mérkis ir iepazistinat
ar pétijjumu par ligumsoda institatu globala konteksta un atklat problémas, kas misdienu
tiesiskaja vidé rodas, to piemérojot. Ligumsoda institatu pétot, par prioritaru tika izvirzita
ta sameériguma principa ievérosanas problematika ka nacionala, ta ari globala méroga.
Raksta tiek salidzinata ligumsoda izpratne dazadas tiesibu sistémas un globalizacijas
ietekme uz ligumsoda institatu Latvijas Republika.

Atslegvardi: ligumsods, ieprieks novértéto zaudéjumu atlidzinasana.

levads

Pétot saistibu tiesibu attistibu, tika novérota tendence virzities uz $o tiesibu starp-
tautisko unifikaciju un harmonizaciju. Pieméram, dala Eiropas valstu ir parstavéta
kontinentalas Eiropas tiesibu sistéma, bet cita dala — anglosaksu tiesibu sistéma.

Ligumsods ir tiesibu institits, par kuru izpratne abas $ajas tiesibu sistémas kar-
dinali atskiras. Anglosaksu tiesibas kategoriski netiek atzits jédziens “ligumsods”. Tiek
uzskatits, ka privattiesibas nevar saistit ar sodiSanu, tacu minétais ir pavisam normals
tiesibu institats kontinentalas Eiropas tiesibas.

Viskarstakie stridi ir tiesi par ligumsoda samériguma jautajumiem, tadeé] Latvija
likumdevéjs veicis apjomigus un batiskus grozijumus Civillikuma ligumsoda konteksta.
Saistiba ar Siem 2013. gada 20. janija grozijumiem Civillikuma batiski tika ietekméta
Latvijas tiesu prakse un liela dala Senata tézu zaudéja aktualitati.

Ligumsodu samérigums ir galvenais stridu jautajums ne vien Latvijas, bet ari glo-
balajas tiesibas, tomér tas nav vienigais. Daudz ir citu problémjautajumu, tostarp par
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ligumsoda piemérosanu. Ka noteikt saistibas vértibu beztermina liguma? Ka noskirt
saistibas neizpildi vispar no saistibas nepienacigas izpildes vai neizpildisanas noteikta
laika? Ka noteikt galveno saistibu (pamatparadu)?

Raksta analizéti ari aktualakie Eiropas Kopienu Tiesu prakses problémjautajumi
un izpratne par ligumsoda institata funkcijam dazadu valstu tiesibu harmonizacijas
konteksta. Pievérsta ari uzmaniba tam, ka pédéja laika saistiba ar pétamajiem jautajumiem
judikatra mainas ari anglosaksu tiesibu saimes valstis.

Darba meérkis ir pétit ligumsoda institatu pasaulé un atklat ta piemérosanas
problémas musdienu tiesiskaja vidé. Pétijuma tika izmantotas $adas metodes: analitiska
metode — lai analizétu tiesibu normas, tiesu praksi, dazadu autoru viedoklus un atzinas;
salidzino$a metode — lai salidzinatu dazadu pasaules valstu tiesibu normas ligumsoda
konteksta un atspogulotu dazadu tiesibu saimju izpratni par ligumsodu; vésturiska
metode — lai sniegtu ieskatu par ligumsoda evoluciju Latvija.

Ligumsoda evolucija Latvija lidz misdienam

Ligumsods — tapat ka galvojums, hipotéka un rokasnauda — ir viens no visplasak
izmantotajiem saistibu tiesibu pastiprinasanas veidiem Latvijas Republika. Sis tiesibu
institats Latvija pastav jau kops laika, kad Latvija vél bija cariskas Krievijas sastavdala
[35, 137]. Musdienas ligumsoda institatu reglamenté Civillikuma (turpmak — CL) 1716.—
1724.1 pants [1]. Ligumsods ir mantisks samazinajums, ko kada persona uznemas ciest,
ja nepildis vai nepienacigi pildis ligumsaistibas. Ligumsodu var noteikt gan nauda, gan
kada cita vertiba. Ikviena liguma var tikt paredzéts ligumsods, un péc butibas tas pastav
ka galvenajai saistibai pakartota saistiba, jo tas izpildijums ir tiesa veida atkarigs no gal-
venas saistibas parkapsanas.

Turpmak - iss ieskats ligumsoda evolucija Latvijas Republika lidz masdienam.
Tiesibu pétnieks Viktors Brivmanis sava 1939. gada referata “Ligumsods” noradija,
ka kreditori jau cariskas Krievijas laika ar neproporcionali augstiem un pieaugosiem
ligumsodiem, kam nebija nekadu ierobezojumu, $o tiesibu institatu faktiski izmantoja
ka pelnas giSanas avotu, nevis citas saistibas nodrosinasanai [23, 7-8]. Acimredzams,
ka §1 probléma Latvijas tiesibas bija aktuala lidz pat Civillikuma grozijumiem 2013. gada
20. janija.

Pretstata ieprieks aprakstitajam japiemin padomju gadu ligumsodi privataja sek-
tora, kas tolaik bija arkartigi Saurs valdosas ideologijas dé]. Padomju laika nebija pat
iedomajams par parada neatdo$anu noteikt ligumsodu 0,5 % apmeéra. Sads ligumsods,
visticamak, tiktu kvalificéts ka bezstrades ienakumu gasana, par ko draudétu mantas
konfiskacija [34]. Tadéjadi var secinat, ka padomju varas gadi garaja ligumsoda evolicijas
perioda bija vienigais laiks, kad nepastavéja parmérigu ligumsodu probléma. Proti, tur,
kur nepastav tirgus ekonomikas institats, nav aktuala ari parmeérigu ligumsodu probléma.

Péc Latvijas Republikas neatkaribas atjaunosanas, stajoties spéka atjaunotajam
Civillikumam, atkal aktuala kluva arl parmérigu ligumsodu probléma. Pagajusa gadsimta
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90. gados ta tika risinata patérétaju tiesibas, Patérétaju tiesibu aizsardzibas likuma ietverot
normas par parmeérigu ligumsodu nepielausanu, proti, stridos par parmeérigiem ligumso-
diem tiesas bieZi atsaucas uz Patérétaju tiesibu aizsardzibas likuma normam [14]. Tomér
ari tolaik neproporcionala ligumsoda lielums tika atstats atklata juridiska jédziena forma.
Ar konkrétu saturu to turpmak ilgu laiku piepildija tiesu prakse [33, 14—40]. Savukart
tas likumsakarigs rezultats bija likumdevéja 2009. gada pienemtie pirmie grozijumi
Civillikuma attieciba uz ligumsodu, proti, 2009. gada Civillikuma tika ietverts jauns
pants — 1724.1, kurs reglamentéja ligumsoda cietéja tiesibas prasit tiesai ligumsoda apméra
samazinasanu [1].

Tomeér jakonstaté, ka $1 jauna norma neviennozimigi atbilst tiesas pienakumam
novértét pieradijumus péc savas iekséjas parliecibas, kas pamatota ar tiesas sédé vispu-
sigi, pilnigi un objektivi parbauditiem pieradijumiem, vadoties no tiesiskas apzinas, kas
balstita uz logikas likumiem, zinatnes atzinam un dzivé gatiem novérojumiem, ka to
paredz Civilprocesa likuma 97. pants [2]. Japievérs uzmaniba ari $adam faktam: Augstakas
tiesas Senats jau lidz 2009. gadam bija secinajis, ka tiesai taisniguma nodrosinasanas
nolalka ir tiesibas vértét ligumsoda samérigumu neatkarigi no ta, vai atbildétajs ir nora-
dijis uz ligumsoda parmérigi lielo apmeéru. Civillikuma 1724.! panta tika veikti grozi-
jumi ari 2013. gada. Ar 2013. gada 20. jinija grozijumiem fraze “ligumsoda cietéjs var
lagt samazinat” tika aizstata ar “tiesa samazina”, tadéjadi agraka tiesas tiesiba kluva par
tas pienakumu. Saskana ar 2009. gada Civillikuma pienemto 1724.! pantu, analizéjot
to gramatiski, tiesam nebija ne gluzi tiesiba, ne gluzi pienakums péc savas iniciativas
samazinat parmérigu ligumsodu, ja pats paradnieks to tiesi neprasija. Tomér galvenais —
péc bitibas $is 1724.! panta grozijums neko nemainija parmérigu ligumsodu problémas
risinasana. Proti, jaunais reguléjums nedeva vélamo rezultatu, jo ipasi nemot veéra, ka
Latvija saistiba ar parmérigu ligumsodu samazinasanas praksi jau diezgan ilgstosi pastav
$ada Eiropas Savienibas Tiesas nostadném atbilstosa Senata judikatira.

Ligumsoda konteksta ipasi jauzsver Civillikuma 2013. gada 20. janija apjomigie
grozijumi, kas tika veikti situacijas eskalacijas dél, ko savukart izraisija strauji plaukstosais
atro kreditu izsnieg$anas bizness un paradu piedzisanas organizaciju skaita palielinajums.

Galvenas parmainas ligumsoda institata kop$ minétajiem grozijumiem ir $adas:

« ligumsoda iedalijums péc ta veida (CL 1716. pants);

 ligumsoda aprobezojums procentuali pieaugo$iem maksajumiem (CL
1716. pants);

o ierobezojums prasit gan likumiskos procentus, gan ligumsodu pilna apméra
(CL 1722. pants);

« samériguma princips (CL 1717. pants);

« tiesas pienakums samazinat ligumsodu (CL 1724.! pants);

o atskiriga maksajumu ieskaitiSanas kartiba (CL 1843. pants).

Nav $aubu, ka ligumsoda evoluciju Latvija ir ietekméjusi globalizacija, kas saistas ar
geografisko robezu izzusanu, tadéjadi saasinot problémjautajumus, tostarp par saistibu
izpildi un ligumsoda piemérosanu.
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Spéka esoso harmonizacijas aktu
ietekme uz ligumsodu

Pasaulé sastopamas vairakas tiesibu sistémas. Dala valstu ir parstavéta kontinen-
talas Eiropas tiesibu sistéma, bet cita — anglosaksu tiesibu sistéma. Ligumsoda institata
izpratne abas $ajas tiesibu sistémas kardinali at$kiras. Anglosaksu tiesibas kategoriski
netiek atzits jédziens “ligumsods”, jo privattiesibas netiek saistitas ar sodisanu. Turpreti
kontinentalas Eiropas tiesibas ligumsods ir pavisam normals tiesibu institats. Turpmak
tiks aplakoti atseviski saistibu tiesibu harmonizacijas akti, kam ir ietekme uz ligumsoda
izpratni un piemérosanu. Izstradatos ligumtiesibu unificésanas dokumentus var iedalit:
dokumenti ar juridisko spéku — konvencijas, starptautiskie ligumi, regulas, direktivas
jeb hard law — un dazadi doktrinari dokumenti, rezolicijas, proti, ieteikuma tiesibas jeb
soft law [35, 19-26].

Vistradicionalaka metode starptautisko privattiesibu saskanosana ir tiesibu normu
unificésana, izmantojot konvenciju un starptautisko ligumu, ka ari Eiropas Savienibas
dokumentu (regulu, direktivu) saistoso speku.

Pirmkart, jaapskata Apvienoto Naciju Organizacijas 1980. gada 11. aprila Konvencija
par starptautiskajiem precu pirkuma un pardevuma ligumiem [13]. Konvencija ligum-
sledzéju pusém reglamenté tadu tiesiskas aizsardzibas lidzekli ka zaudéjumu atlidzinasanu.

Konvencijas 74. panta tiek definéts, kas tiesi uzskatams par zaudéjumiem:

“Zaudéjumi, kuri rodas, pusei neievérojot ligumu, sastav no summas, kura ir vienada
ar tiem zaudéjumiem, ieskaitot neiegiito labumu, kuri radusies, otrajai pusei parkapjot
ligumu. Tadi zaudéjumi nedrikst parsniegt zaudéjumus, kurus ligumu parkapusi puse
liguma slégsanas bridi paredzéjusi vai kurus tai vajadzéja paredzét ka iespéjamas
sekas liguma parkapumam, nemot véra apstaklus, par kuriem vina taja laika zinaja vai
par kuriem vinai vajadzéja zinat.” [13]

No $is definicijas izriet, ka zaudéjumi ir ne vien tiesie zaudéjumi, bet ari neie-
gltais labums, kas var bat liguma parkapuma rezultats. Tomér pastav ari piebilde, ka
neiegiitajam labumam liguma slégs$anas bridi vajadzéja but tiesi un precizi paredzétam.
Tadéjadi ir konstatéjams, ka Konvencija ieklauts anglosaksu tiesibam raksturigais
ieprieks novertéto zaudéjumu atlidzinasanas (liquidated damages) institits. Proti, jau
liguma slég$anas bridi pusém ir skaidri zinami par zaudéjumiem atlidzinamas materialas
vértibas griesti.

Otrkart, atseviski jaizcel Direktiva 2011/7/ES par maksajumu kavéjumu novérsanu
komercdarijumos [7]. Parnemot konkrétas direktivas normas, Civillikuma tika ieviests
Latvija jauns tiesibu institats “ieprieks novértétie zaudéjumi” (CL 1668.! pants), kas péc
batibas ir tas pats “ligumsoda” institats Civillikuma 1716. panta izpratné. Latvijas tiesibas
nevajadzétu ieviest anglosaksu tiesibam raksturigu institatu, ja iespéjams vajadzibu izteikt
ar jau pastavoso, t. i., kontinentalas Eiropas tiesibam raksturigo ligumsodu.

Treskart, ligumsoda konteksta japiemin Eiropas Padomes 1993. gada 5. aprila
Direktiva 93/13/EEK par negodigiem noteikumiem patérétaju ligumos [5]. Konkrétak, —
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Direktivas par negodigiem liguma noteikumiem 3. panta tresas dalas indikativa pieli-
kuma 1. e punktu: “[..] pieprasit patérétajam, kurs nespéj izpildit savas saistibas, maksat
neproporcionali lielu kompensaciju.” Direktivas par negodigiem liguma noteikumiem
3. panta tresa punkta (pielikuma 1. e punkts attieciba uz neproporcionalu kompensaciju)
prasibas iestradatas Patérétaju tiesibu aizsardzibas likuma 6. panta tresas dalas ceturtaja
punkta [14].

Kops 2011. gada 1. janvara ar $o pantu noteikts, ka par netaisnigiem liguma notei-
kumiem ir uzskatami tadi noteikumi, “kas uzliek patérétajam, kurs neizpilda vai nepie-
nacigi izpilda ligumsaistibas, neproporcionali lielu ligumsodu vai citu kompensaciju par
ligumsaistibu neizpildi vai nepienacigu izpildi salidzinajuma ar ligumsaistibu neizpildi-
$anas vai nepienacigas izpildisanas radito zaudéjumu vai nemot véra citus apstaklus” [14].
Iepriekséja redakcija bija sada: “[..] uzliek patérétajam, kurs neizpilda ligumsaistibas,
neproporcionali lielu ligumsodu.” Si “cita kompensacija par saistibu neizpildi”, ko likum-
devéjs faktiski pielidzinajis ligumsodam, ir tie pasi nokavéjuma procenti un jebkadi citi
kompensacijas veidi. Raugoties uz ligumsodu patérétaju tiesibu izpratné, nav batiski,
ka $is tiesibu institats tiktu saukts tiesi $ada varda, proti, par ligumsodu. Ka redzams,
reguléjums attiecas ne vien uz ligumsodu, bet ari uz jebkadam citam kompensacijam,
tostarp nokavéjuma procentiem.

Patérétaju tiesibu aizsardzibas likuma jaunaja redakcija tiek nemti véra ari ligum-
saistibu neizpildisanas vai nepienacigas izpildisanas raditie zaudéjumi. Tas lauj secinat, ka
patérétaju tiesibas ierobezo ligumsoda sodisanas funkciju, nedaudz tuvinoties anglosaksu
tiesibam raksturigajai minéta tiesibu instittta izpratnei.

Pétot, ka Eiropas Kopienu Tiesa (turpmak — EKT) raugas uz ligumsoda institatu
Direktivas par negodigiem liguma noteikumiem konteksta, var secinat, ka ligumsods ka
netaisnigs liguma elements visbiezak sastopams tiesi §is direktivas izpratné, pieméram,
EKT lieta C-488/11 [21] uz prejudicialu jautajumu par Direktivas par negodigiem liguma
noteikumiem 6. panta 1. punkta interpretaciju. Tiesvediba tika nodots iesniedzéjtiesas
lagums par ires liguma parada, ligumisko procentu un soda naudas samaksu atbilstosi
ires liguma paredzétajam.

Direktivas 6. panta 1. punkta noteikts:

“Dalibvalstis nosaka, ka negodigi noteikumi, kas izmantoti pardevéja vai piegadataja ar
patérétaju noslégta liguma, atbilstosi savas valsts tiesibu aktiem nav saistosi patérétajam
un ka ligums pie tadiem pasiem noteikumiem turpina pusém but saistoss, ja tas var
pastavét bez negodigajiem noteikumiem.” [5]

Ar $0 jautajumu iesniedzéjtiesa véléjas noskaidrot, vai direktivas 6. pants ir inter-
pretéjams tadéjadi, ka atbilstosi tam valsts tiesa, kas konstatéjusi noteikuma par ligum-
sodu negodigumu, ta vieta, lai $o noteikumu nepiemérotu, var samazinat taja paredzéta
ligumsoda apmeéru, ka tas atlauts atbilstosi valsts tiesibam un ka to ir ladzis patérétajs.
EKT sava sprieduma secinaja, ka starp profesionali un patérétaju noslégtais ligums “pie
tadiem pasiem noteikumiem” turpina but pusém saistoss, ja tas var pastavét “bez nego-
digajiem noteikumiem”. Vienigi valstu tiesam ir pienakums novérst negodiga liguma
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noteikuma piemérosanu, lai patérétajam tas nebiitu saistoss, bet tam nav tiesibu korigét ta
saturu. Ligumam principa ir jaturpina pastavét bez kadiem citiem grozijumiem, iznemot
negodigu noteikumu svitrosanu. Proti, atbilstosi direktivas 6. panta 1. punktam, ja valstu
tiesas konstaté starp profesionali un patérétaju noslégta liguma noteikuma par ligumsodu
negodigumu, tas nedrikst samazinat patérétajam piemérojama ligumsoda apmeéru, ta
vieta tiesas attiecigo liguma noteikumu nepieméro vispar. Turklat EKT ipasu uzsvaru
liek uz to, ka pasu ligumsoda sameériguma jautajumu Direktivas par negodigiem liguma
noteikumiem neregulé, to izskata un vérté nacionalas tiesas péc savas iniciativas.

Ceturtkart, jaatzimé ari Eiropas Parlamenta un Padomes 2008. gada 23. aprila Direk-
tiva 2008/48/EK par patérina kreditligumiem un ar ko atcel Direktivu 87/102/EEK [6].
Si direktiva ligumsoda konteksta jamin, jo tas atseviskos pantos noteikts, kada informacija
patérétajam jasniedz pirms liguma noslégsanas (5. panta pirma punkta 1. apak$§punkta
un 6. panta pirma punkta i apakspunkta): “[..] procentus maksajumu kavéjumu gadijuma
un procediru to korigésanai, un — attieciga gadijuma — maksu par saistibu nepildisanu.”
Tatad Saja direktiva netiek precizéts, vai ligumsods, kas izriet no minétajiem pantiem, batu
drizak zaudéjumu atlidziba vai sods par liguma nepienacigu izpildisanu, vien taja noradits,
ka informacija par ligumsoda apjomu ir viens no obligatajiem elementiem patérina kredit-
ligumos, turklat to pielaujams noteikt gan procentu izteiksmé, gan nemainiga, konkréta
summa, tadéjadi sasaucoties ar Latvijas Civillikuma reglamentéto ligumsoda institatu.

Pie unifikacijas instrumentiem pieskaita ari dazadus parauglikumus (model law),
principus, rekomendacijas un vadlinijas. Daudzi komersanti, kas darbojas Eiropas Savie-
nibas iek3éja tirgs, misdienas ievéro Eiropas ligumtiesibu principus [30, 359-461]. So
principu izstradataji némusi véra galvenokart Eiropas Savienibas dalibvalstu tiesibu
normas, ka ari citu valstu un starptautiskas tiesibas, pieméram, ASV Vienoto tirdzniecibas
kodeksu [19], Kanadas tiesibu idejas, 1980. gada Vines konvenciju par starptautiskajiem
precu pirkuma un pardevuma ligumiem [13].

Pie dokumentiem, kuros sistémiski apvienoti ligumtiesibu principi, jamin ari neat-
karigas starpvalstu organizacijas — Starptautisko privattiesibu institata (UNIDROIT —
The International Institute for the Unification of Private Law’s) — starptautiskie komerc-
ligumu principi [36]. UNIDROIT principu mérkis ir regulét tirdzniecibas tiesibas visa
pasaulé, ne tikai Eiropas Savieniba (at$kiriba no Eiropas ligumtiesibu principiem).
UNIDROIT ligumtiesibu principi tiek pieméroti ari arpus Eiropas Savienibas, pieméram,
ASV. Ari UNIDROIT principiem ir rekomendéjoss raksturs, un tie var tikt pieméroti, ja
lidzéji par tiem vienojas [24].

Svarigi ir ne tikai jau nosauktie doktrinarie dokumenti, bet ari Kopéjais modela pro-
jekts (DCER — Draft Common Frame of Reference jeb Saistibu tiesibu kopéjais modelis) [3].
Tas ir dokuments, kura apkopoti Eiropas privattiesibu principi, definicijas un noteikumi.
Kopéjais modela projekts, péc ta izstradataju domam, varétu kalpot ka paraugs dalibvalstu
likumdevéjiem. Tacu ari $is dokuments nav Eiropas Savienibas normativs dokuments,
un ta trakums ir milzigais apjoms, kas drosi vien apgritinas dalibvalstu likumdevéju
iespéjas izmantot $o apkopojumu.



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 2 (11)

Zane Rinmane. Globalizacijas ietekme uz ligumsoda piemérosanu

Ligumsoda konteksta jaakcenté Eiropas Padomes Ministru komitejas 1978. gada
20. janvari pienemta rezoliicija Nr. (78)3 “Par soda klauzulu civiltiesibas” [31]. Si rezolacija
ir nozimiga Latvijas civiltiesibas jaunas pieejas dé] ligumsoda aprékinasana, kas izriet no
Augstakas tiesas Senata 2005. gada 26. janvara sprieduma lieta Nr. SKC-48 par aizdevuma
un ligumsoda piedzinu. Ar Senata argumentu, ka, “balstoties uz Eiropas Kopienu Tiesas
judikataru, Eiropas Padomes Ministru komitejas rekomendacijai “Par soda klauzulu
civiltiesibas” ir netiesa un horizontala iedarbiba” [22], turpmak tiesas visai biezi sava
argumentacija atsaucas uz minéto rezoluciju Nr. (78)3.

Aplukojot Seit pieminétos aktus — gan ar juridisko spéku apveltitos, gan doku-
mentus ar ieteikuma raksturu, var secinat, ka ligumsoda instittts galvenokart tiek skatits
nevis ka soda mérs, bet gan ka ieprieks noveértéti (vai novértéjami) atlidzinamie zaudéjumi.
Aplakoto tiesibu harmonizacijas aktu reguléjums neaizliedz par saistibu nepienacigu
izpildi piemérot sodos$a rakstura ligumsodu, tomér $is reguléjums vairak lidzinas anglo-
saksu tiesibu saimei raksturigajam, t. i., izprotot ligumsodu vien ka zaudéjumu atlidzina-
$anu, un ir pret sodisanu privattiesibu joma vispar. Lai skaidrak izprastu atskiribu starp
siem Skietami lidzigajiem tiesibu institatiem, jasalidzina ieprieks novértéto zaudéjumu
atlidzinasanas un ligumsoda institats.

Divu klauzulu - ieprieks$ novértéeto
zaudéjumu atlidzinasanas un ligumsoda
ka soda - salidzinajums

Pastav batiska atskiriba starp dazadas tiesibu saimés atspoguloto ligumsoda insti-
tatu. Fundamentala atskiriba par ta izpratni ir kontinentalas Eiropas tiesibu sistéma un
anglosaksu tiesibu sistéma. Arl misdienas tiesibu zinatnieki nespéj rast kompromisu
jautajumos par atbildibu ligumattiecibas. Dala uzskata, ka ligumiskas attiecibas soda
sankcijas ir attaisnojamas, savukart citu nostaja pret tam ir visnotal negativa.

Vairakuma Eiropas valstu ir parstavéta kontinentalas Eiropas tiesibu saime. Ta ir
Baltijas valstis, Vacija, Francija, Austrija, Sveicé, Italija, Spanija, Griekija, Portugalé, Belgija,
Niderlandé, Luksemburga u. c. Arpus Eiropas §is tiesibas izplatijusas Tuvo Austrumu
valstis, Dienvidkoreja, Taivana, Taizemé (saistibu tiesibu joma tas tiek dévétas par “Civil-
kodeksu valstim”). Savukart anglosaksu tiesibu saime ir parstavéta Anglija, Velsa, Irija,
Ziemelirija, savukart arpus Eiropas — ASV (iznemot Luizianu), Kanada (iznemot Kvebeku),
Australija, Jaunzélandé, Lielbritanijas bijusajas kolonijas u. c.

Pasaulé ligumsods tiek saukts dazadi, pieméram, penalty clause, punitive, exem-
plary damages, punitive damages — tie visi ir apziméjumi atrunai par soda naudas izmaksu;
turpreti liquidated damages, stipulated payment, stipulated sum, agreed — remedy pro-
vision apzimé iepriek$ novértétu un atrunatu zaudéjumus atlidzinosu summu.

ASV pastav tikai ieprieks novértéto zaudéjumu atlidzinasanas institits, kas pare-
dzéts zaudéjumu atlidzinasanai, un tas tiek piemérots gadijuma, ja tiesa konstaté, ka ar
liguma parkapumu raditais zaudéjums ir gruti aplésams, tacu ieprieks liguma norunata
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summa zaudéjuma atlidzinasanai ir samériga kompensacija gan par esoS$ajiem, gan
nakotné paredzamiem zaudéjumiem. Ieprieks novértéto zaudéjumu atlidzinasanas insti-
tata mérkis ASV ir gruti pieradamu un izméramu zaudéjumu atlidzinasana. Ja tomeér
tiesa konstaté, ka ieprieks norunato zaudéjumu atruna ir nesamérigi augsta pret zaudeé-
jumiem, kas izriet no liguma parkapuma, $i atruna tiek uzskatita par spéka neesosu un
pusei, kas cietusi no liguma parkapuma, ir tiesibas prasit tikai atlidzibu par faktiskajiem
zaudéjumiem [27, I-7].

Ieprieks noveértéto zaudéjumu atlidzinasanas klauzulu izskatisana ASV jurisdikcija
ir atskiriga, tomér parasti tiesas, skatot, vai $i klauzula tiek izpildita, vérté divus aspektus.
Viens no $iem aspektiem ir nenoteiktibas elements, proti, vai ar liguma parkapumu radito
kaitéjumu ir grati noteikt. Otrs — pamatotiba, proti, vai iepriek§ novértéto zaudéjumu
atlidzinasanas summa ir pamatota proporcionali faktiskajiem vai nakotné sagaidamajiem
zaudéjumiem, kas izriet no liguma parkapuma. Ja ta nav, tad minétais tiesibu institits
tiek uzskatits par sodu, kas ir prettiesisks ASV privattiesibu joma, un tadéjadi ieprieks
noveértéto zaudéjumu atlidzinasanas klauzula nav piemérojama [29, 656—659].

Citas valstis, kuras ir parazu tiesibas, pieméram, Lielbritanija, Irija, Australija un
Kanada, ir lidzigi noteikumi saistiba ar ieprieks novértéto zaudéjumu atlidzinasanas
institatu, kuru ir aizliegts izmantot sodisanas nolika. Iznémums ir Indijas ligumtiesibas,
kuras Ligumu likums nenoskir ieprieks§ novértéto zaudéjumu atlidzibu un ligumsodu.
Ligumsodu $eit atlauts piedzit no ligumu parkapusas puses pat gadijuma, ja ta funkcija
ir sodit liguma parkapéju [10].

Ja zaudé&jumu atlidzinasanas institats balstits uz nosacijumu, ka ligumsaistibu
neizpildes vai nepienacigas izpildes gadijuma ir nodariti faktiski un pieradami zaudéjumi,
kas jaatlidzina, tad, lai istenotu soda klauzulu, nav nepiecieS§ams zaudéjumu pieradi-
$anas fakts.

Pétot dazadu valstu, kuras atzist ligumsodu ka soda klauzulu, civilkodeksus, var
secinat, ka tajos atspogulotas Eiropas Padomes Ministru komitejas 1978. gada 20. janvara
rezolucijas (78)3 “Par soda klauzulu civiltiesibas” rekomendacijas [27, I-7]. Pieméram,
Igaunijas Saistibu tiesibu 162. panta [18], Vacijas Civilkodeksa 343. panta [9] un Niderlandes
Civilkodeksa 6:94. panta 1. dala [17] lauts tiesam péc puses liguma samazinat ligum-
sodu, ja tas ir parmeérigs, un Lietuvas Civillikuma — ar1 gadijuma, ja saistiba jau dalgji
izpildita [12]. Ligumsodu samazinat saméra ar pienakuma neizpildes sekam lauts ari
atbilstigi Francijas Civilkodeksa 1152. pantam [16].

Savukart Italija saistibu tiesibas tiek atzita gan zaudéjumu atlidzinasana, gan soda
klauzula, tacu tas pastav vien tiesibu doktrina, nevis Civilkodeksa. Italijas saistibu tiesibas
ligumsods ka soda sankcija tiek pielauts, tacu tiesa to var samazinat, ja tas ir parmeérigs
vai ja puse izpildijusi galveno saistibu [28, 309-326].

Spanijas Civilkodeksa 1154. panta noteikts, ka tiesnesis objektivi var mainit ligum-
soda lielumu, tacu tikai gadijuma, ja paradnieks savas saistibas ir pildijis (daléji vai nere-
gulari) [15]. Spanijas Civilkodekss ir viens no retajiem, kas noskir, vai ligumu parkapusi
juridiska vai fiziska persona. Ari $is apstaklis tiesa, izskatot ligumsoda samazinasanas
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pamatu, tiek nemts véra. Japiemin, ka Spanija ir viena no retajam valstim, kas nav veikusi
grozijumus Civilkodeksa, laujot tiesai samazinat ligumsodu vien tadél, ka tas ir parmeérigs
(25, 100-103].

Spanijas doktrina, lidzigi ka Francijas doktrina, tiek diskutéts par iespéju ieviest
fiksétu, ieprieks norunatu summu par liguma lausanu neatkarigi no ta, vai ta batu zaude-
jumu atlidzinasana vai ligumsods. Atskiriba no Latvijas doktrinas $ajas diskusijas tiek
minéta nesamérigi maza ieprieks norunata summa par liguma lausanu, proti, Francijas un
Spanijas praksé acimredzot biezak sastopama probléma, ka liguma, nosakot parak mazu
ligumsodu, noligta neizpildes gadijuma zaudéjumus cies tiesi kreditors [25, 100-103].
Un $aja sakara, atsaucot atmina Latvijas Civillikuma 2013. gada 20. janija grozijumus,
iespéjams, jaunaja reguléjuma tiks noteikts, ka atseviskos gadijumos kreditors var noklat
neizdeviga ekonomiska situacija, ja paradniekam par nepienacigu liguma izpildi jamaksa
maksimums — 10 % no pamatparada vai galvenas summas, lai ari kreditora zaudéjumi no
$adas nepienacigas izpildes varétu krietni parsniegt $o 10 % ligumsoda slieksni. Pieméram
varétu minét bavniecibas jomu.

Sveices tiesiskais reguléjums ir visai lidzigs Vacijas un Niderlandes regulégjumam,
kas tiesai lauj samazinat ligumsodu, ja tas ir acimredzami parmérigs. Sveices Civilkodeksa
reglamentéta tiesas tiesiba samazinat ligumsodu, ja tas ir parmeérigs [25, 100-103].

Skandinavijas valstu — Danijas, Norvégijas un Zviedrijas — tiesiskais reguléjums lauj
tiesam mainit ligumsoda lielumu, ja tas uzskata to par nepamatotu, vai pat ligumsodu
pilniba atcelt [27, I-7]. Pieméram, Zviedrijas Tirdzniecibas kodeksa tiek diferencétas gan
liguma slédzéja puses — vajako un stiprako lidzéju — ligumsoda pieméro$anas jautajumos,
gan, aizsargajot kadu pusi, tiek nemti véra ipasi apsvérumi. Tadéjadi saskatama lidziba
ar Igaunijas, Vacijas un Spanijas tiesibu normam, kuras nemts véra pusu ekonomiskais
stavoklis, likumigas intereses un tiesiskais statuss.

Ari Belgijas Augstaka tiesa ir noteikusi, ka ieprieks norunatais maksajums zaudé-
jumu atlidzinasanai, kurs bijis spéka, slédzot ligumu, bet laika gaita zaudéjis savu zau-
déjumu atlidzinasanas funkciju, klastot par sodisanas lidzekli, ir atcelams. Ari citos
gadijumos ieprieks liguma norunatais maksajums ir samazinams, ja tas uzskatams par
acimredzami nesameérigu, salidzinot ar saistibu neizpildes sekam [30, 456].

Citas valstis, kuras ir civillikums un kuras ir arpus Eiropas, ari ir parnémusas
lidzigu pieeju ligumsodu samériguma regulésana. Kinas Tautas Republikas Ligumtiesibu
likuma (turpmak — KTR Ligumtiesibu likums) paredzéti tris veidu tiesiskas aizsardzibas
lidzekli — liguma turpmaka izpildiSana neatkarigi no zaudéjumu atlidzinasanas, zau-
déjumu atlidzinasana un ligumsods. KTR Ligumtiesibu likuma 114. panta noteikts, ka
liguma slédzéjas puses var vienoties par noteiktu summu, ko maksa ligumu parkapusi
puse. Tapat puses var vienoties par zaudéjumu atlidzibu, ko maksa otrai pusei ligumu
parkapusi puse, nemot véra parkapuma smagumu. Puses var noteikt ari metodi, ka apre-
kinat atlidzibu par zaudéjumiem, kas radusies liguma parkapuma dé]. Turklat likuma
noteikts: ja ieprieks ar ligumu noteikta summa ir mazaka par zaudéjumiem, kas izriet
no liguma parkapuma, cietusi puse var sniegt Tautas tiesa vai $kiréjtiesa lagumrakstu ar
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lagumu palielinat ligumsoda lielumu. Attiecigi, ja liguma noteiktais ligumsods parsniedz
zaudéjumus, kas izriet no liguma parkapuma, Tautas tiesa vai $kiréjtiesa ir tiesiga to
samazinat. Ja puses liguma ir noteikusas ligumsodu par novélotu ligumsaistibu izpildi,
tai pusei, kas parkapusi ligumu, ir ne vien pienakums samaksat ligumsodu, bet ari izpildit
ligumsaistibas [4]. Liguma turpmaka izpildijuma pieprasisana nozimé, ka cietusl puse
otrai pusei var prasit liguma turpmaku izpildisanu, ja izpildisana joprojam ir iespéjama.
Tadéjadi sada prasiba ir sava zina pielidzinama sankcijai, jo ta vairs nav tas pats, kas
brivpratigs izpildijums. Sadas nepartrauktas darbibas mérkis ir konkrétas darbibas vai
faktisko darbibu rezultats. Sada nepartraukta darbiba ir traktéjama ka juridisks piena-
kums, proti, sankcija. Maksajumu saistibas ir prasiba obligati izpildit ligumu [26, 12].

Lidzigi ka anglosaksu tiesibu saimi parstavosajas valstis, ari Kina pasi netiek atzita
ligumsoda sodisanas funkciju. Atskiriba no faktisko zaudéjumu atlidzinasanas institata
(valstis, kuras ir parazu tiesibas, pazistama ka damages) KTR Ligumtiesibu likums regla-
menté ari tiesibu institatu, kura galvena pazime ir paredzamiba (ieprieks aprékinatie zau-
déjumi, potencialie zaudéjumi, kas rodas laika gaita, pakapeniski — liguidated damages, ka
valstis, kuras ir parazu tiesibas). Liguma slédzéja puses liguma var brivi vienoties par $o abu
ligumsodu veidu lielumu, bet tas ar likumu ir aprobezots ar zaudéjumu un iespéjamo zau-
déjumu lielumu, kas radies nepienacigas liguma izpildes dé]. Nav spéka tadi ligumsodi (KTR
Ligumtiesibu likuma saukti par zaudéjumu atlidzinasanu), kam ir tikai sodisanas funkcija.

Ir visai sarezgiti rast vienadu ligumsoda reguléjumu Eiropas (un ne tikai) valstis.
Atskiras pat to pieméro$anas pamatmeérki — zaudéjumu atlidzinasana vai sods. Vairaku
valstu tiesas nekad nav vértéjusas, vai liguma noteiktais ligumsods vértéjams ka sods.
Proti, tiesas nenoskir zaudéjumu atlidzinasanas institatu no ligumsoda ar sodisanas
funkciju institata. Tas vérté vien to, vai piemérosana ir tiesiska un vai sods nav parmerigs,
salidzinot ar zaudéjumiem liguma neizpildes dél. Sada pieeja ir visai tuva anglosaksu
pieejai ligumsodu samériguma regulésana.

Salidzinot zaudéjumu atlidzinasanas un ligumsoda (ka sankcijas) izpausmes, var
secinat, ka neviena no pétamajam valstim netiek noliegta zaudéjumu atlidzinasanas
klauzula (gan ieprieks novértéta, gan faktiska). Tomér tiesas vér§ uzmanibu ari uz si
tiesibu institata samérigumu attieciba pret zaudéjumiem, kas ir vai var rasties liguma
nepienacigas izpildes dé]. Savukart ligumsodu ka sankciju neatzist neviena anglosaksu
tiesibu saimes jeb precedentu tiesibu valsti, tapat ka dala t. s. civilkodeksu valstu. Joprojam
zinatnieki diskuté par un pret ligumsodu ka saistibu pastiprinasanas lidzekli, ka draudu
pret nelabvéligam sekam liguma parkapuma gadijuma. Biezi vien tiesibu zinatnieki, kas
nostajas pret ligumsodu ka sodisanas instrumentu, norada, ka ta noteiksana liguma var
veicinat nevis liguma izpildi, bet, gluzi pretéji — ta neizpildi, ja liguma izpildisanas piena-
kums ir smagaks par ligumsoda samaksu [29, 659-661]. Sadam bazam ir pamats, jo ipasi
nemot vér3, ka Civillikuma tiek ierobezots ligumsoda lielums. Tas var provocét situacijas,
kuras liguma slédzéjam ir vienkarsak samaksat ligumsodu par saistibu neizpildi, atstajot
otru liguma slédzéju ekonomiski neizdeviga situacija. Kina likumiska spéka ir viens
tiesiskas aizsardzibas lidzeklis, kas varétu atrisinat $o situaciju, — liguma turpmakas
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izpildisanas pieprasiSana, ja vien tas ir iespéjams. Tomeér citviet pasaulé sadu tiesiskas
aizsardzibas lidzeklu nav. Vairaki tiesibu zinatnieki uzsver, ka bieZi vien ir ta, ka ieprieks
noveértétie zaudéjumi nav pietiekami, lai segtu visus realos un nakotné paredzamos zaudé-
jumus pusei, kura cietusi no liguma nepienacigas izpildes.

Aplakojot dazadu valstu praksi ligumsodu piemérosana un nemot véra Civillikuma
jauno ligumsoda reguléjumu, saistiba ar ligumsoda aprobezo$anu Latvijas saistibu tiesibas
var saskatit vairakus problémjautajumus.

1. Jautajums par saistibas vértibas noteiksanu. Piemérs: beztermina ligums ar perio-
diskiem maksajumiem. Ka noteikt liguma vértibu, no kuras jaizriet ligumsodam?

2. Ligumsoda samériguma jautajums. Piemeérs: ligumsods par saistibu neizpildi
termina ir aprobezots ar 10 % no pamatparada vai galvenas saistibas, tacu likuma
nav noteikts, par cik ilgu kavéjumu kreditors var prasit ligumsodu pilna apméra,
proti, vai visus 10% no liguma summas kreditors drikst prasit ari par vienas
dienas kavéjumu. Vai $ados apstaklos ligumsods biis samérigs?

3. Kas jasaprot ar jédzienu “galvena saistiba”? Piemérs: par ligumu, kas noslégts
uz gadu, pasititajs par pakalpojumu maksa ménesi uz prieksu. Gadijums, ja
pasutitajs kavé maksajumu, kas batu uzskatams par galveno saistibu — visa
atlikusi, nesamaksata summa vai ikménesa maksajuma summa?

Otrs problémjautajumu loks — ka noskirt saistibu neizpildi vispar no saistibu nepie-
nacigas izpildes vai neizpildes noteikta laika? Lai paskaidrotu, kapéc $o faktoru nodalisana
var rasties gratibas, ilustracijai noderés dazi pieméri.

1. Ligums starp pusém tiek noslégts uz diviem gadiem. Liguma paredzétas vienas
puses vienpuséjas tiesibas izbeigt ligumu pirms termina, samaksajot par to
vienreizéju ligumsodu. Ménesi péc liguma noslégsanas viena puse vienpuséji
lauz ligumu. Vai $aja situacija ir saistibu neizpilde vispar vai nepienaciga izpilde
(t. i., neizpildisana istaja laika)?

2. Starp pusém tiek slégts ligums par terminétu preces piegadi. Prece tiek piegadata
termina, tacu ta ir ar trakumiem. Ka saistiba buitu traktéjama $aja gadijuma — ka
neizpildita vispar vai nepienacigi izpildita termina?

Nemot véra ieprieks aplikotos problémjautajumus, varétu skist, ka globala méroga
ligumsods tiek pietuvinats anglosaksu tiesibu saimes valstim raksturigai ieprieks$ novér-
této zaudéjumu atlidzinasanai, tomeér netrikst piemeéru, ka ari anglosaksu tiesibu saimes
valsti Lielbritanija skatljums uz $o tiesibu institatu nav tik viennozimigs. Pieméram,
jaieskatas sen — 1914. gada — Apvienotas Karalistes Lordu palata izskatita lieta Dunlop
Pneumatic Tyre Company Limited v The New Garage and Motor Company Limited [20],
kas péc simts gadiem kluvusi aktuala Anglijas un Velsas Augstakaja tiesa ieprieks noveér-
této zaudéjumu atlidzinasanas klauzulas un soda klauzulas konteksta. Dunlop Tyres
noslédza ligumu ar New Garage Company par precu (riepu parsegu un caurulu) piegadi.
Ar $o ligumu New Garage Company apnémas nepardot minétas preces saviem klientiem
par zemaku cenu, neka razotajs noteicis. Liguma 5. punkta noteikts, ka New Garage
Company apnemas par liguma parkapsanu maksat Dunlop Tyres piecas Lielbritanijas
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sterlinu marcinas par katru riepas parsegu un cauruli, kas tiktu pardota, parkapjot ligumu.
Vélak Dunlop Tyres konstatéja, ka New Garage Company pardevusi riepu parsegus un
caurules, kas nebija saskana ar aktualo Dunlop Tyres noteikto cenradi, tadéjadi Dunlop
Tyres céla prasibu tiesa, prasot zaudéjumu atlidzinasanu no New Garage Company.

Tiesa tika vértéts, vai piecas marcinas ir traktéjamas ka ieprieks novértéto zaudé-
jumu atlidzinajums vai ligumsods, t. i., ka soda nauda (sankcija). Zemakas instances tiesa
léma, ka piecas marcinas jatrakté ka zaudéjumu atlidzinajuma summa un ta ir piedzenama
no New Garage Company. Turpretim apelacijas instances tiesa sprieda, ka minéta summa
ir drizak soda nauda, nevis ieprieks novértétie zaudéjumi, kas varétu rasties nakotné
negutu ienakumu veida, tadél apelacijas instances tiesa léma, ka Dunlop Tyres var sanemt
lidzeklus tikai par faktiskajiem zaudéjumiem. Dunlop Tyres $o léemumu parsadzéja, un
lieta nonaca Augstakaja tiesa. Lordu palata, izskatot lietu, saskaras ar jautajumu par
faktiskajiem zaudéjumiem un ieprieks$ novértétajiem zaudéjumiem, kas saistami ar iespé-
jamiem nakotnes zaudéjumiem, tapat ar jautajumu, vai liguma noteikta summa — piecas
marcinas — ir drizak ieprieks novértéti zaudéjumi par negatajiem ienakumiem liguma
parkapuma rezultata vai nelabvéligu seku draudi, ko Apvienotas Karalistes saistibu tie-
sibas neatzist, tadéjadi nodemonstréjot, cik sarezgiti dazkart var but noskirt zaudéjumu
atlidzinasanas klauzulu no soda klauzulas [20].

Péc simts gadiem — 2015. gada — Apvienotaja Karalisté Augstaka tiesa parskatija
likumu par soda klauzulam. 2015. gada, izvértéjot minéto lietu, Anglija un Velsa likums
joprojam bija pret soda klauzulu piemérosanu, tacu likuma vairs nav visparéjas prasibas
par iepriekséju finansu zaudéjumu aplési, slédzot ligumu, kurus varétu ciest liguma slé-
dzéja puse, otrai pusei parkapjot ligumu [32].

Péc Dunlop Tyres v New Garage Company lietas var secinat, ka ne katra liguma
iespéjams paredzét un ieprieks novértét visus potencialos zaudéjumus liguma nepiena-
cigas izpildes dél, jo ipasi — netiesos zaudéjumus, kas varétu rasties negttu ienakumu
veida. Tadéjadi redzams, ka ne vien kontinentalas Eiropas tiesibu ligumsods tiek pie-
tuvinats anglosaksu iepriek$ novértéto zaudéjumu atlidzinasanas institatam, bet ari
anglosaksu ieprieks novértéto zaudéjumu institatam ir nepilnibas, kas lauj to pietuvinat
soda klauzulai.

Lai gan literatara par ligumsaistibam, kura analizéti ekonomiskie procesi, visai
biezi valda akadémiska vienpratiba par ligumsodu sodoso dabu, aizvien biezak paradas
diskusijas par to, ka noskirt $i institata sodo$o dabu no zaudéjumu atlidzinosas dabas.
Visai biezi, ka pieméra ar Dunlop Tyres v New Garage Company lietu, §1 robeza var but
diezgan trausla un grati identificéjama. Galvenais arguments tiesibu doktrina par labu
ligumsodu sodosajai funkcijai ir tas, ka ieprieks novértéto zaudéjumu atlidzinasanas insti-
tats ne vienmeér pilniba izpilda savu galveno, proti, kompenséjoso funkciju, atstajot vienu
no lidzé&jiem ekonomiski neizdeviga pozicija. Turklat, dazu autoru skatijuma, ligumsodu ir
daudz vienkarsak piedzit, jo ieprieks novértéto zaudéjumu atlidzinasanas institats batiski
sarezgi ligumus un liguma parkapumu gadijuma nereti rodas jauni stridi. Tapat tiesibu
doktrina ka arguments par labu ligumsoda sodosajai dabai tiek nosaukts jau agrak Seit
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pieminétais ligumu slégsanas brivibas princips. Tomér jauzsver, ka $o nevar uzskatit par
visai parliecino$u argumentu, jo ligumu slég$anas briviba tomér nevienas civiltiesibas
nav absolata un tada nedrikstétu bat ari saistibu tiesibas.

Salidzinot ligumsodu ieprieks novértéto zaudéjumu atlidzinasanas izpratné un
ligumsodu sankcijas izpratné, var secinat, ka sie divi Skietami lidzigie, tomér visai atski-
rigie tiesibu institati ne vienmeér ir vienkarsi noskirami, ipasi tadeél, ka tie laika gaita tiek
pietuvinati viens otram, padarot robezskirtni starp tiem aizvien sarezgitak saskatamu
un nodalamu.

Secinajumi

1. Ligumsoda evoliciju Latvija ir ietekméjusi globalizacija, kas saistita ar geogra-
fisko robezu izzusanu, tadéjadi saasinot problémas, tostarp par saistibu izpildi
un ligumsoda pieméro$anu.

2. Kontinentalas Eiropas tiesibu sistéma un anglosaksu tiesibu sistéma ligumsods
ir tas tiesibu institats, par kuru izpratne kardinali atskiras, jo anglosaksu tiesibas
kategoriski netiek atzits jédziens “ligumsods”, tapéc ka privattiesibas nevar bat
saistitas ar sodiSanu, turpretim kontinentalas Eiropas tiesibas tas ir pavisam
normals tiesibu instituts.

3. Starptautiskajos tiesibu aktos — gan ar juridisko spéku, gan ar ieteikuma rak-
sturu — ligumsods ir skatits nevis ka soda mérs, bet gan ka ieprieks novértétie
(vai novértéjamie) atlidzinamie zaudéjumi. Apliakoto tiesibu harmonizacijas
aktu reguléjums neaizliedz piemérot sodosa rakstura ligumsodu par saistibu
nepienacigu izpildi, tomér sis reguléjums vairak lidzinas anglosaksu tiesibu
saimei raksturigajam, kas saistits vien ar zaudéjumu atlidzinasanu.

4. Ja zaudéjumu atlidzinasanas institats balstits uz nosacijumu, ka ligumsaistibu
neizpildes vai nepienacigas izpildes gadijuma ir nodariti faktiski un pieradami
zaudéjumi, kas ir jaatlidzina, tad, istenojot soda klauzulu, nav nepieciesams
zaudéjumu pieradisanas fakts.

5. Kops Civillikuma 2013. gada 20. janija grozijumiem ligumsoda konteksta atklajas
atseviski ar to saistiti neatbildéti jautajumi:

« Ka noteikt saistibas vértibu?

« Par cik ilga perioda kavéjumu ligumsodu var prasit maksimala — likuma
noteikta — apmeéra, lai tas batu uzskatams par sameérigu?

« Kas saprotams ar jédzienu “galvena saistiba”?

» Ka noskirt saistibu neizpildi vispar no saistibu nepienacigas izpildes vai
neizpildes noteikta laika?

6. Salidzinot ligumsodu ieprieks$ novértéto zaudéjumu atlidzinasanas izpratné un
ligumsodu sankcijas izpratné, var secinat, ka $ie divi skietami lidzigie, tomér
visai atskirigie tiesibu institati ne vienmeér ir vienkarsi noskirami. Laika gaita
tie ir pietuvinati viens otram, padarot robezskirtni starp tiem aizvien sarezgitak
saskatamu un nodalamu.
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Impact of Globalisation on the Application
of the Contractual Penalty

Abstract

The article provides an insight into the nature of the contractual penalty. It aims,
by exploring a contractual penalty institute on a global scale, to reveal problems related
to the application contractual penalty in current legal environment. In the context of
the contractual penalty institute, a priority shall be the issue of applying proportion-
ality principle on a national and global scale. The article compares the understanding
of the contractual penalty in various legal systems and the impact of globalisation on
the contractual penalty institute in the Republic of Latvia.

Keywords: contractual penalty, penalty clause, liquidated damages.
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Kopsavilkums

Attistot digitalas tehnologijas, tika raditas jaunas iespéjas dalities ar dazadu tautu
kultiiras mantojumu un zinatnisko jaunradi. Sis process turpinas, laujot sabiedribai arvien
vairak izmantot intelektualo ipasumu, tacu ta autori biezi vien nesanem samaksu par
savu veikumu, jo citiem ir vilinosi intelektualo ipasumu lietot bez maksas, turklat to var
izdarit érti un vienkarsi.

Digitalas vides parmainu dél aktualaki kluvusi ari autortiesibu jautajumi, tapéc
vairak uzmanibas japieveérs tiesiska reguléjuma trikumiem, kas konstatéti ne tikai Latvija,
bet ari visa pasaulé. 2015. gada maija Eiropas Savieniba tika apstiprinata Digitala vienota
tirgus stratégija, kuras mérkis ir rast risinajumus, ka samazinat atskiribas valstu autor-
tiesibu aizsardzibas kartiba un lietotajiem nodrosinat plasaku tiessaistes piekluvi darbiem.

Saja pétijuma ir analizéta autoru darbu tiesiska aizsardziba digitalaja vidé un ar to
saistitas problémas, ka ari mekléti risinajumi, lai tiesiskais reguléjums klatu efektivaks,
mazinatu nelegala satura izmantosanu un atturétu sabiedribu no autortiesibu parkapu-
miem digitalaja vide.

Veicot $o pétijumu, galvenokart tika lietota dokumentu analizes metode — tiesiska
reguléjuma analizei tika izmantoti starptautiskie un nacionalie tiesibu akti, ka ari Eiropas
Savienibas Tiesas spriedumi par autortiesibu parkapumiem digitalaja vidé. Darba ir apla-
koti ari autortiesibu jautajumu pétnieku — Biznesa augstskolas “Turiba” profesores Ingridas
Veiksas, Eiropas Komisijas par digitalas ekonomikas un sabiedribas jautajumiem atbildiga
komisara Gintera H. Etingera un Latvijas Republikas Augstakas tiesas zinatniski analitiska
padomnieka Riharda Gulbja — viedokli.

Atslégvardi: autortiesibas, digitala vide, internets, parkapumi.


mailto:vindele.liene@gmail.com

S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 2 (11)

Liene Vindele. Autoru tiesiska aizsardziba digitalaja vide

levads

Autortiesibas ir dala no intelektuala ipasuma tiesibam, kuru darbibas galvena butiba
ir vairot jaunradi un aizsargat autora ipasumtiesibas. Attistoties tehnologijam, mainas
ari ar autortiesibam aizsargatu darbu radisanas un izmanto$anas iespéjas, tapéc rodas
nepiecie$amiba péc jauniem risinajumiem tiesibu aizsardzibai. Sobrid visa pasaulé ir
aktuala autortiesibu tiesiska aizsardziba digitalaja vidé. Ari Latvija notiek tiesiskas aiz-
sardzibas uzlabo$ana.

Eiropas Komisijas par digitalas ekonomikas un sabiedribas jautajumiem atbildigais
komisars Ginters H. Etingers norada, ka “muisu ekonomika un sabiedriba pievérsas digita-
lizacijai. Nakotnes labklajiba liela méra bas atkariga no ta, cik labi més tiksim gala ar $o
pareju. Mums ir jasagatavojas muasdienigai sabiedribai un bus jaiesniedz priekslikumi,
lai lidzsvarotu patérétaju un rapniecibas intereses” [17].

Intelektualajam ipasumam piemit neierobezota, globala mobilitate, kas lauj to
viegli parvietot un érti nogadat jebkura pasaules vieta. Tomér ta aizsardzibai piemit ari
teritorials raksturs. Tadé] loti butiska ir starptautisko ligumu un konvenciju loma, lai
autoru interesu nodrosinasana buatu vienlaikus aizsargata daudzas valstis. Pamatojoties
uz Siem starptautiskajiem dokumentiem, viena valsti atbilstigi tas likumiem raditam
autortiesibam jadarbojas un jabut aizsargatam cita valsti saskana ar tas likumiem [19].

Latvijas Republikas Satversmes 113. panta ir nostiprinata autortiesibu aizsardziba:
“Valsts atzist zinatniskas, makslinieciskas un citadas jaunrades brivibu, ka ari aizsarga
autortiesibas un patenttiesibas.” [4] Tomér autortiesibu aizsardziba, it ipasi digitalaja vide,
ir Latvija viens no aktualakajiem jautajumiem.

Latvijas pétijjumu centra SKDS 2016. gada veiktaja aptauja 46 % intervéto atzina, ka
audio un video ierakstu, ka ari datorprogrammu piratisms ir attaisnojams, turklat 28 %
respondentu $im apgalvojumam piekrita daléji, bet 18 % — pilnigi [21]. Savukart Eiropas
Savienibas Intelektuala ipasuma birojs 2017. gada 23. marta publicéja pétijuma “Eiropas
pilsoni un intelektualais ipagums — uztvere, informétiba un riciba” rezultatus [18]. Saja
aptauja 67 % respondentu intelektualo ipasumu pielidzinaja ekonomiskas stabilitates
saglabasanai. Tomér puse aptaujato uzskatija, ka intelektuala ipasuma stingra aizsardziba
var ierobezot inovacijas, un vairak neka puse atzina, ka intelektuala ipasuma principi nav
pielagoti internetam.

Lai gan sabiedribas attieksmé pret autortiesibam kopuma ir vérojama pozitiva
tendence, tomér redzams, ka autortiesibu tiesiskais reguléjums nav pielagots digita-
lajam laikmetam. Tapéc tiek raditi sabiedribas ierasto darbibu ierobezojumi, pieméram,
nepartrauktas hipersai$u straumésanas socialaja vietnés ierobezojumi. Sobrid ir brivi
pieejamas timekla vietnes, kuras var noskatities dazadus audiovizualus darbus. Rodas
jautajums, vai $ada darbiba ir legala vai, tiesi pretéji — nelegala? Tapat ari arvien vairak
neskaidribu rodas par digitalaja vidé pieejama satura tiesiskumu. Ka atskirt legalu saturu
no nelegala?
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Autortiesibu tiesiska reguléjuma attistiba

Par autortiesibam ka tiesibu normu var runat, sakot ar 1710. gada Annas statttiem
Lielbritanija [10], kas gramatu izdevéjiem pieskira monopola tiesibas uz gramatu izdosanu
un citas ekskluzivas tiesibas. Annas statiitu meérkis bija novérst gramatu iespieSanu un
izplatiSanu bez autoru piekrisanas.

Misdienas autortiesibu reguléjums ieklauts starptautiskas konvencijas, Eiropas
Savieniba tas regulé direktivas, un katra valsts tas ieklavusi nacionalajos tiesibu aktos.
Bernes konvencija par literatiras un makslas darbu aizsardzibu [3] (turpmak — Bernes
konvencija) noteikts, ka valstim ir pienakums aizsargat literataras un makslas darbus
neatkarigi no to izpausmes veida un formas, pieméram, gramatas, brosuras, lekcijas, runas,
dramatiskos un muzikali dramatiskos darbus, horeografiskos darbus un pantomimas,
muzikalas kompozicijas ar tekstu vai bez ta, glezniecibas, arhitektaras, télniecibas, gra-
fikas un litografijas darbus, fotografiskos darbus, kuriem pielidzinami darbi, kas izpilditi
fotografijai analogiska veida, un lietiskas makslas darbus.

Savukart Apvienoto Naciju Organizacija (ANO), 1948. gada pienemot Visparéjo
cilvéktiesibu deklaraciju [2], noteica tiesibas, kas tika uzskatitas par cilvéekam buatiski
svarigam, un $aja dokumenta tika ietvertas ari autortiesibas. Deklaracijas 27. panta
2. apakspunkta teikts: “Katram cilvékam ir tiesibas uz moralo un materialo interesu
aizsardzibu, kas saistitas ar zinatniskajiem, literarajiem vai makslas darbiem, kuru autors
vins§ ir.”

Autortiesibas ir kluvusas par pamattiesibam, kuru nodrosinasana un veicinasana
ir visu pasaules valstu pienakums. Tomér valstu autortiesibu aizsardzibas normu inter-
pretacija, ka ari tiesibu piemérosana ievérojami atskiras. Pieméram, atskiriba no Eiropas
valstu autortiesibu sistéma ietvertajiem “iznémumiem un ierobezojumiem” Amerikas
Savienotajas Valstis pastav taisnigas izmanto$anas prakse (fair use).

Attistot digitalo vidi un sniedzot parrobezu tiessaistes pakalpojumus, paradijas
un kluva aktuali vairaki autortiesibu un to piemérosanas prakses trakumi, kuru novér-
$ana ir loti svariga, lai Eiropas Savieniba izveidotu uz zinasanam balstitu ekonomiku un
vienotu digitalo tirgu. Reagéjot uz straujo interneta un tehnikas progresu, ka ari noluka
uzlabot autortiesibu un blakustiesibu aizsardzibu digitalaja vidé, tika domats ari par to,
lai sabiedribai tiktu saglabata un uzlabota $o darbu pieejamiba. Ligumu izstradataji sakot-
néji nebija vienpratigi par to, kuram tiesibam pakartot autoram piekritigas iznémuma
tiesibas savu darbu izmanto$anai interneta — dazi bija par reproducésanas un izplatisanas
tiesibam, citiem piemérotakas skita raidisanas tiesibas. Galu gala tika panakta vieno-
$anas par jaunu tiesibu definésanu, autoram garantéjot vina darbu digitalas izplatisanas
kontroli. Vienlaikus tika atzits, ka §is tiesibas vinam ir piekritigas ari gadijuma, ja darbs
tiek ievietots interneta [23].

Misdienas visa pasaulé ir aktuala intelektuala ipasuma tiesiska aizsardziba,
arl Latvija tiek uzlabota intelektuala Ipasuma tiesiska aizsardziba. Ministru kabi-
nets ir apstiprinajis intelektuala ipasuma tiesibu aizsardzibas un nodrosinasanas
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pamatnostadnes 2015.—2020. gadam, nosakot $aja perioda Latvijas valdibas politikas
pamatprincipus, mérkus un ricibas virzienus intelektuala ipasuma tiesibu aizsardziba
un nodros$inasana:
o attistibu — jaunu produktu un tehnologiju izstrades un razosanas attistibas
iespgjas;
 sadarbibu — valsts institficiju un privato institiciju savstarpéju sadarbosanos,
sadarbibu starp pétniekiem un uznémeéjiem;
o izpratni — informétibu intelektuala ipasuma tiesibu joma, tostarp informétibu
par intelektuala ipasuma tiesibu lietojumu savu tiesibu aizsardziba [5].

Kas ir autortiesibu parkapums? Autortiesibu likuma 68. panta [2] noteikts, ka par
autortiesibu un blakustiesibu parkapumu uzskatama darbiba, ar kuru aizskartas autor-
tiesibu un blakustiesibu subjekta personiskas vai mantiskas tiesibas, tostarp autortiesibu
un blakustiesibu objektu fiksacija, to publicésana, publiskosana, reproducésana un izpla-
tisana jebkada veida bez autortiesibu un blakustiesibu subjekta piekri$anas.

Pienakums sanemt autortiesibu subjekta atlauju darba izmantosanai attiecas uz
visiem darba izmantotajiem. Par autortiesibu parkapsanu ir paredzéta civiltiesiska, admi-
nistrativa un arl kriminaltiesiska atbildiba. Tomér Latvijas Republikas Augstakas tiesas
Senata Kriminallietu departamenta 2006. gada 18. aprila lémuma lieta SKK-213/06 [15]
noradits, ka autortiesibu likuma reglamentétas formas neievérosana par to, ka jasanem
atlauja autora darbu izmanto$anai, nevar bat ka vienigais kritérijs personas kriminal-
atbildibai par autortiesibu parkapumu. Tiesa ari atzina, ka svarigi ir noskaidrot noziedziga
nodarijuma subjektivo pusi.

Atbilstosas prasibas definétas ari starptautiskajos tiesibu aktos par autortiesibu
kriminaltiesisko aizsardzibu. Pasaules Tirdzniecibas organizacijas liguma par intelek-
tuala ipasuma aspektiem, kas saistiti ar tirdzniecibu (TRIPS) [6], 61. panta paredzéts,
ka kriminalatbildibai jabut obligatai, ja darbiba aptver tris elementus: autortiesibu par-
kapumu, parkapéjs apzinajies savas darbibas raksturu, un darbiba veikta komercialu
mérku sasnieg$anai. Starp materiala labuma gasanu un nelikumigu autortiesibu objekta
izmantosanu jabut tiesai saiknei. Vainigajai personai jagast materials labums tiesi ar $o
objektu izmantosanu paredzétajam nolakam [15].

Autortiesibu parkapumi digitalaja vide

Digitalas vides attistiba ir mainijusi pasauli, skarot visas valstis, tapéc svarigi ir
domat par tiesisko reguléjumu, kas intelektuala ipasuma autorus spétu aizsargat ne
tikai ar nacionalajam tiesibu normam, bet ari starptautiski. Modernas tehnologijas lauj
pieklat intelektualajam ipasumam daudzas valstis, apejot teritorialos ierobezojumus,
tapéc, no tiesibu aizsardzibas viedokla raugoties, autoru darbi klast arvien apdraudétaki.
Hipersaites ir kluvus$as par vienu no aktivak izmantotajiem komunikacijas veidiem, tomér
$o darbibu tiesiskuma aspekts ne vienmer ir skaidrs.
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Profesore Ingrida Veiksa norada:

“Hipersaites ir kluvusas par galveno tehnologiju, ar kuras palidzibu internets funkcioné
$odien, hipersaites regulari tiek izmantotas internet3, tai skaita jaunajos tiessaistes
pakalpojumos. Interneta attistibas gaita datu saistisana ir kluvusi par batisku komu-
nikacijas formu, kas plasi tiek izmantota socialajas platformas un jaunajos komunika-
ciju tiklos (no Facebook lidz Twitter). Tiesibu normas trikst skaidras norades par $o
jautajumu, nacionalie tiesne$i un likumdevéji ir sniegusi pretrunigas atbildes uz jauta-
jumu par to, vai interneta pakalpojumu sniedzéji un lietotaji var vai nevar brivi lietot
saistianas darbibas interneta. Tapéc ir nepiecie$ama preciza atbilde, lai parliecinatos,
ka tie$saistes pakalpojumi tiek likumigi piedavati interneta un ka timekla lietotaji var
baudit varda brivibu, ko internets vienmeér ir tiem nodros$inajis. Saiknes izveidosanas
likumiba butu javéerté, nemot vera apstakli, vai $ada saikne var paplasinat potencialo
darba sanémeéju loku, padarot to pieejamu plasakam lietotaju skaitam, neka tiesibu
subjekta paredzétais.” [26]

Eiropas Savienibas Tiesa, izskatot lietu Nr. C-160/15 GS Media BV pret Sanoma
Media Netherlands BV, Playboy Enterprises Interntional Inc., Britt Geertruida Dekker [12]
par hipersaisu izvieto$anu, kas dod piekluvi aizsargatiem darbiem, kuri padariti pieejami
cita interneta vietné bez ipasnieka atlaujas, noradija, ka janoverté, vai bijusi “izzinosana”
sabiedribai, proti, vai interneta vietné ir ievietota hipersaite uz aizsargatiem darbiem,
kuri cita interneta vietné ir brivi pieejami bez autortiesibu ipasnieka atlaujas. Nemot véra,
ka hipersaite un interneta vietne, uz kuru ta aizved, dod piekluvi aizsargatam darbam
viena un taja pasa tehniskaja veida, proti, interneta, sadai saitei jabut adresétai jaunai
sabiedribai (t. i., pie informacijas (autordarba) pieklust cita — jauna — sabiedribas dala,
kura pati bez parkapéja palidzibas nevarétu to izdarit). Ja ta nav, it ipasi tapéc, ka darbs
jau ir brivi pieejams visiem lietotajiem cita interneta vietné ar autortiesibu ipasnieku
atlauju, tad $o darbibu nevar kvalificét par “izzino$anu” sabiedribai. Tiklidz un ta ka
$is darbs ir brivi pieejams interneta vietné, kurai lauj pieklat hipersaite, jauzskata, ka $i
darba autortiesibu ipasnieki ir atlavusi $adu “izzino$anu” un visus interneta lietotajus
tie ir uzskatijusi par sabiedribu.

Butiska ir $ada tiesas norade: ja hipersaiti uz cita interneta vietné brivi pieejamu
darbu ielikusi persona, kuras ricibas meérkis nebija pelnas giisana, janem véra, ka $i per-
sona nezina un nevaréja zinat, ka $is darbs ir ticis publicéts interneta bez autortiesibu ipas-
nieka atlaujas. Proti, $1 persona, nododot darbu sabiedribas riciba un paréjiem interneta
lietotajiem piedavajot tam tieSu piekluvi, parasti nerikojas, pilniba apzinoties savas ricibas
sekas, kas rodas, sniedzot klientiem piekluvi darbam, kas interneta ievietots prettiesiski.
Jaatceras, ka $is darbs jau bija pieejams interneta vietné, kurai bez ierobezojumiem var
pieklat ar hipersaites palidzibu, un visi interneta lietotaji jau varéja ar to iepazities ari
bez $is iejauksanas. Lidzigi ir gadijuma, ja saite layj interneta vietnes, kura ir $i saite,
lietotajiem apiet ierobezojumus, kas ir vietné, kura atrodas aizsargatais darbs, lai publisku
piekluvi dotu tikai abonentiem. Sadas saites ievieto$ana ir apzinata iejauksanas, bez kuras
minétie lietotaji nevarétu tikt pie izplatitajiem darbiem [12].
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Ja hipersaite tiek izvietota, lai giitu pelnu, tiek sagaidits, ka saites izvietotajs jau ir
veicis nepiecieSsamas parbaudes un parliecinajies, ka attiecigais darbs vietné, uz kuru ved
§i hipersaite, nav publicéts prettiesiski, un var uzskatit, ka hipersaite izvietota, apzinoties,
ka darbs tiek aizsargats un ka autortiesibu ipasnieks drosi vien nav atlavis to publicét
interneta. Sados apstaklos, ciktal $is pienémums netiek atspékots, hipersaites uz interneta
prettiesiski publicétu darbu ievieto$ana ir “izzino$ana” sabiedribai [12].

Generaladvokats Melhiors Vatelé norada, ka, nodrosinot lielaku juridisko noteiktibu
un intelektuala ipasuma labaku aizsardzibu, autortiesibu un blakustiesibu saskanots
tiesiskais reguléjums veicinas butisku ieguldijumu jaunradé un jauninajumos, tostarp tiklu
infrastruktara, kas savukart veicinas Eiropas rapniecibas izaugsmi un konkurétspéjas
palielinasanos gan satura un informacijas tehnologijas joma, gan ari daudzas razosanas
nozarés un kultara vispar. Attistot tehnologijas, jaunrades, razosanas un izmanto$anas
iespéjas ir palielinajusas un kluvusas daudzveidigakas. Kaut ari nav vajadzigas jaunas
intelektuala ipasuma aizsardzibas koncepcijas, butu japielago un japapildina esosie tie-
sibu akti par autortiesibam un blakustiesibam, lai tie atbilstu ekonomiskajam stavoklim,
pieméram, jauniem izmanto$anas veidiem [14].

Autortiesibu skeptiki uzskata, ka masdienu cina ar interneta piratismu atgadina
notikumus senas pasakas — bruninieki, cinoties ar daudzgalvainiem pikiem, panaca to,
ka piukim vienas nocirstas galvas vieta izauga vairakas citas. Un tomér sabiedribai nepie-
ciesams noteikt darbibas ierobezojumus, lai negrautu autortiesibu aizsardzibas sistému.
Svarigi ir radit vidi, kura sabiedriba autora darbam var pieklat vieglak un legali, nevis
nelegali. Digitalais laikmets gan nojauc robezas starp valstim, tacu tas netiek nojauktas
tiesiskaja joma. Autortiesibu aizsardziba paliek katras valsts zina, bet tiesibu interpre-
tacijas atskiribas praksé rada tiesiskus parkapumus. Tapéc autortiesibu aizsardziba var
izvirzit $adus galvenos principus:

+ nacionalas piederibas principu — digitalaja vidé, kur nav robezu informacijas
piekluvei, tas izplatitajs var viegli izvéléties informacijas glabasanas valsti, sada
veida izvairoties no tiesiskas atbildibas par parkapumiem;

« parkapuma valsts (vietas) principu — nosakot, ka parkapuma vieta ir ta, kur $i
informacija bus pieejama. Ja informacija, kura ir legala valsti, kura atrodas ser-
veris, bus pieejama valsti, kur ta bis prettiesiska, varés konstatét, ka ir parkaptas
§1s valsts tiesiskas normas;

o valsts piederibas princips — atbilstigi tas valsts tiesibu normam, kura izvietots
domeéns, tiks analizéta atbildiba par izdarito parkapumu.

Kadé] nepieciesama autortiesibu aizsardziba? ASV korporacijas Apple Inc. dibina-
tajs Stivs Dzobss uzskata:

“Jau pasa sakuma, stradajot Apple, es atskartu, ka més plaukstam un zelam, radot intelek-
tualo ipasumu. Ja cilvéki kopétu un zagtu misu programmattiru, més bankrotétu. Ja més
nebutu pasargati, mums nerastos motivacija izgatavot jaunu programmataru vai produktu
dizainu. Ja intelektuala ipasuma aizsardziba izzudsis, tad ari uznémumi, kas rada $o ipasumu,
vai nu izzudis, vai ari nekad netiks dibinati. Tacu pastav kads vienkarsaks iemesls: zagt
nav labi. Zag$ana nodara kaitéjumu citiem cilvékiem. Un ta kaité ari masu personibam.” [16]

— 71 —
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Lai gan sabiedriba saprot, ka zagt nav labi, tomér autortiesibu jautajumos nez kapéc
sabiedriba valda tiesi pretéja attieksme. Pastav vairaki uzskati, kapéc autortiesibu tiesiska
aizsardziba ir nepietiekama: vieni argumenté, ka sabiedriba nav pilnigas izpratnes par
intelektuala ipasuma jautajumiem, citi uzskata, ka probléma slépjas taisniga atlidziba par
izmantoto darbu. Varbiit vainojama tiesiska reguléjuma nepietiekamiba vai, tiesi pre-
téji — parak bargie priek$nosacijumi, lai iegitu un izmantotu autora darbus? Autortiesibu
butiba ir $ada: katram autoram ir tiesibas sanemt atalgojumu par radito darbu, tacu ari
sabiedribai ir tiesibas tam pieklat un baudit kultairas un zinatnes sasniegumus.

Pétijuma rezultati parada, ka Eiropas Savienibas valstu pilsoni uztver intelektualo
ipasumu, kada ir vinu informétiba par $o jautajumu un kada ir riciba. Svarigi ir rast
veidu, lai ikviens sabiedribas loceklis var parliecinaties, vai piedavatais produkts ir legals
vai nelegals. Diemzél biezi vien nevar saskatit atskiribas starp legala un nelegala satura
piedavajumiem.

Latvijas Kultaras ministrija sadarbiba ar Eiropas Savienibas Intelektuala ipa-
$uma biroju (EUIPO) ir izveidojusi interneta vietni “Nem drosi!”, kura piedava legalu
saturu — televizijas parraides, filmas un radio raidijumus. Iespéjams, ka jadoma par
vienotas autoru darbu datubazes izveido$anu. Pieméram, varétu radit audiovizualu
darbu informacijas datubazi, kura batu informacija par autoriem, autortiesibu ipasnie-
kiem, aizsardzibas terminiem un ka legali iegadaties licenci autora darba izmanto$anai.
Lai gan Bernes konvencija paredzéts, ka autoru darbus nav nepieciesams registrét ka,
pieméram, patentus, tomér patlaban autortiesibu sistému var salidzinat ar lielce]u bez
celazimém. Protams, ir pienemti noteikumi, dazadas direktivas, Ministru kabineta
dokumenti, bet digitalizacijas laikmeta patérétajs ikdiena izvélésies vieglako celu, lai
iegltu sev vajadzigo autora darbu, diemzél izmantojot piratisku celu. Tapéc autortiesibu
sistéma jarada tada, lai tas izmantotajiem ta butu érti pieejama un saprotama. Veidi un
formas, ka patérétajs lieto autoru darbus, laika gaita ir batiski mainijusies, un tagad ir
nepiecieSami jauni risinajumi.

Eiropas Komisija ir noteikusi, ka autortiesibam jaklast musdienigakam un eiro-
peiskakam, lai samazinatu atskiribas starp valstu autortiesibu sistémam un nodrosi-
natu plasaku tiessaistes piekluvi darbiem visa Eiropas Savieniba, istenojot ari turpmakas
saskanosanas pasakumus. Mérkis ir uzlabot iedzivotaju piekluvi kultarai, tadéjadi veicinot
kultaras daudzveidibu, un vienlaikus pavért jaunas iespéjas autoriem un saturam [17].

Tehnologiskais progress veicina izmainas, kas saistitas ar autortiesibam aizsargata
satura izplatiSanu un izmanto$anu. Ir nepiecieS§ams piemérot tadas autortiesibu normas,
kuras tiek nemtas véra $is izmainas, turklat analogajai videi paredzétais reguléjums iespéju
robezas japiemeéro digitalajai videi. Lai gan tiesiskajas normas tika ieklautas tiesibas, kas
padarija darbu pieejamu, lai regulétu ar autortiesibam aizsargatu darbu izmanto$anu
digitalaja vidé, $o tiesibu saturs un istenosanas vietas lokalizacija (pieméram, vai ta ir
valsts, kur darbs ir augSupieladéts, vai augSupielades veicéja domicila valsts, vai valsts,
kura darbs ir pieejams vai kuras iedzivotajiem paredzéts) sagada grutibas gan teorétiski,
gan praktiski [20].

7 —
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Generaladvokats Pedro Krusa Viljanons Eiropas Savienibas Tiesas (turpmak ari —
EST) lieta Nr. C-314/12 UPC Telekabel Wien GmbH pret Constantin Film Verleih GmbH,
Wega Filmproduktionsgesellschaft mbH [11] secinajumos norada, ka nav daudz izgudro-
jumu, kas masu paradumus un mediju izmanto$anas veidu mainijusi tik Joti ka inter-
nets. Mums ierastais informacijas tikls nav pat 30 gadu vecs, bet sazinu un informacijas
apmainu tas padara iespéjamu visa pasaulé. Tomér jaunas tehnologijas paver iespéju to
izmantot launpratigos nolukos. Tas ipasi attiecas uz autortiesibu parkapumiem interneta.
Tiesibu ipasnieki iebilst pret vietném, kuras tiek parkaptas autortiesibas. Tomér interneta
pakalpojumu piegadataji biezi vien atrodas arzemés (arpus Eiropas Savienibas) vai slépj
savu identitati. Tiesibu Ipasnieki savu mérki mégina sasniegt, gan prasot noteikt pagaidu
pasakumus pret interneta pakalpojumu piegadatajiem, gan blokét piedavajumus, kuru
sniedzéji parkapj tiesibas.

Lieta UPC Telekabel Wien GmbH pret Constantin Film Verleih GmbH, Wega Film-
produktionsgesellschaft mbH Oberster Gerichtshof (Austrija) divas filmu sabiedribas
konstatéja, ka interneta vietné bez to piekrisanas tiek piedavats lejupieladét vai skatities
tiessaisteé filmas. Handelsgericht Wien (Austrija) aizliedza UPC Telekabel laut saviem
klientiem interneta piekluvi vietnei. Tas izraisija strida situaciju, un $o aizliegumu vaja-
dzéja istenot, blokéjot vietnes aktualo doména vardu un IP adresi, ka ari jebkuru citu IP
adresi, kuru $i sabiedriba varéja zinat [11].

Saja gadijuma tiesa noradija, ka par starpnieku jauzskata persona, kas interneta
vietné bez tiesibu subjekta piekrisanas sabiedribas riciba nodod aizsargatus objektus, un
ka interneta pakalpojuma piegadataja veiktajiem pasakumiem jabut mérktiecigiem, tiem
jaizbeidz tresas personas autortiesibu vai blakustiesibu parkapumi, vienlaikus neskarot
tos interneta lietotajus, kas izmanto pakalpojumus, lai likumigi pieklatu informacijai.
Pretéja gadijuma interneta pakalpojuma piegadataja iejauksanas lietotaju informacijas
briviba butu nepamatota [11].

Izvértéjot So tiesas noléemumu, var secinat, ka gadijuma, ja valsts par nelegala satura
izplatisanu prasitu atbildibu no interneta piesléguma nodrosinataja vai liktu tam filtrét
parraiditos datus un blokétu nelegalu datu parraidi, protams, $ada prasiba varétu but
nesameériga un prasitu papildu resursus. Tomér problému risinasanai janosaka interneta
piesléguma nodro$inataja lidzdaliba. Pieméram, ja autortiesibu ipasnieks vérsas pie inter-
neta piesléguma nodrosinataja konstatéta autortiesibu parkapuma dél un tiek ignoréts,
$ada gadijuma jaiestajas ta atbildibai.

Autortiesibu likuma 69. panta 7. punkta [2] noteikts, ka autortiesibu un blakus-
tiesibu subjekti, kolektiva parvaldijuma organizacijas un citi autortiesibu un blakustiesibu
subjektu parstaviji ir tiesigi prasit, lai starpnieki, kuru sniegtie pakalpojumi tiek izmantoti
noluka parkapt autortiesibu vai blakustiesibu subjektu tiesibas vai kuri padara iespéjamu
$adu parkapumu, veic attiecigus pasakumus, lai partrauktu izmantotaju iespéjas izdarit
$adus parkapumus. Ja starpnieks neveic attiecigus pasakumus, autortiesibu vai blakus-
tiesibu subjektam vai ta parstavim ir tiesibas vérsties pret starpnieku.
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Priekslikuma, kas izstradats Eiropas Parlamenta un Padomes direktivas par autor-
tiesibam vienotaja tirgi 13. pantam, ieklauts, ka informacijas sabiedribas pakalpojumu
sniedzéji, kas liela apjoma glaba savu lietotaju augsupieladétus darbus vai citus tiesibu
objektus, sadarbiba ar tiesibu ipasniekiem veic pasakumus, kuri nodrosina, ka funk-
cioné ar tiesibu Ipasniekiem noslégtie noligumi par vinu darbu vai citu tiesibu objektu
izmanto$anu vai pakalpojumos nav pieejami darbi vai citi tiesibu objekti, ko sadarbiba ar
pakalpojumu sniedzéjiem identificéjusi tiesibu ipasnieki. Sie pasakumi, pieméram, rezul-
tativu satura atpazisanas tehnologiju izmantosana, ir lietderigi un samérigi. Pakalpojumu
sniedzéji tiesibu ipasniekus nodrosina ar atbilstigu informaciju par minéto pasakumu
ieviesanu un darbibu, ka ari attieciga gadijuma atbilstigi zino par darbu un citu tiesibu
objektu atpazisanu un izmantosanu [24].

Direktiva iek]auta norma jau sanémusi asu kritiku, ka Eiropas Komisija censoties
atbildibu par saturu, kas aizsargats ar autortiesibam, delegét interneta uznémumiem,
kuru timeklu vietnés lietotaji augsupieladé videoklipus, pieméram, YouTube un Facebook,
t. i, lai tie aktivi parbauditu ar autortiesibam aizsargato materialu, nevis tikai reagétu uz
tiesibu ipasnieku pieprasijumiem. Eiropas Parlamenta deputate Jalija Reda uzskata, ka,
pienemot direktivas 13. pantu, tiks ierobezota varda briviba. Programmatiira nevarés
noteikt, vai autordarbs tiek lietots legali, pieméram, vai tas domats ka parodija, kas tiek
pielauts ka autortiesibu iznémums. Filtri ari biezi vien darbojas nepareizi. Savukart, ja
identifikacija izradisies kladaina, tiks uzskatits, ka noticis parkapums, proti, faktiski
interneta uznémumus uzskatis par “vainigiem lidz bridim, kad tie bus pieradijusi nevai-
nibu”. Turklat $i prasiba radis milzigu slogu interneta kompanijam un kavés investicijas
lietotaju raditajos satura veidosanas procesos [24].

Tomér svarigi atzimét, ka tiesibu ipasnieks nedrikst bat neaizsargats pret vietném,
kuras tiek parkaptas vina tiesibas, tadél jadoma par tiesisko reguléjumu, kas lautu laikus
reagét uz tiesiskiem parkapumiem interneta vietnés.

2018. gada februara beigas Valsts policija partrauca divu Latvija popularu timekla
vietnu darbibu, kuras, parkapjot autortiesibas, tika nelegali retranslétas filmas. So
timekla vietnu darbibas dé| satura Ipasniekiem tika raditi zaudéjumi kopuma vairak
neka 200 000 eiro. Viena no $im timekla vietném tie$saisté tika nodro$inata aptuveni
2500 nelicencétu filmu straumésana, kuras apmeklétajiem bija pieejamas bez maksas jau
kops 2013. gada. Izmeklésana tika iegtta informacija, ka nelegalo pakalpojumu ikdiena
izmantoja aptuveni 27 000 pastavigo lietotaju [21].

Daudzas valstis lagus$as vietéjos interneta pakalpojumu sniedzéjus blokét pie-
kluvi vietném, kuras notiek nelegala darbiba, pieméram, kibernoziegumi vai terorisma
veicinagana. Sis ir viens no nedaudzajiem lidzekliem, lai reagétu uz nelegalu materialu
izvietoSanu. Tomér, runajot par citiem likumigiem sabiedriskas politikas mérkiem, pie-
méram, digitala piratisma ierobezo$anu, jakonstaté, ka dazas valstis katri tiek prasits, lai
interneta pakalpojumu sniedzéji blokétu vietnes, kas paredzétas filmu, mazikas un citu
ar autortiesibam aizsargatu darbu izplatiSanai. Iznakuma tie$saistes piratisms nemainigi
turpinas. 2015. gada veiktaja pétijuma, ko istenoja Karnegi Melona (Carnegie Mellon)

— 74 —
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universitate, tika parbaudita vietnu blokésanas ietekme Apvienotaja Karalisté. Tika kon-
statéts, ka vienas timekla vietnes blokésana nav efektiva, lai palielinatu legalo vietnu
izmantos$anu, bet 19 vietnu blokésana palielinaja legalo vietnu izmantosanu par 12 %.
Pétijuma rezultati pieradija, ka, samazinot nelegala satura vietnu skaitu, dazus “piratus”
var padarit par likumigiem patérétajiem [25]. Sis pétijums apstiprina, ka, piedavajot viegli
pieejamus autoru darbus legalas timekla vietnés un samazinot nelegalo timekla vietnu
skaitu, sabiedriba arvien vairak izvélésies legalas vietnes, pat gadijuma, ja tas bas maksas.

Ari pétijuma “Eiropas pilsoni un intelektualais ipasums — uztvere, informe-
tiba un riciba” 83 % aptaujato iedzivotaju atbildéja, ka digitalo saturu labpratak izvélas
iegt, izmantojot likumigus un oficiali atzitus pakalpojumus, nevis lietojot nelikumigus
lidzeklus [18].

Nacionalajos tiesibu aktos nepiecieSams noteikt stingraku atbildibu par autortiesibu
parkapumiem, un kritiku neiztur arguments, ka sabiedriba nezina, kas ir autortiesibas un
kuros gadijumos tas tiek parkaptas. Liela dala to zina. Turklat soda sistéma ir neefektiva,
jo nenodrosina spéju cinities ar intelektuala ipasuma piratismu.

Generaladvokats Macejs Spunara Eiropas Savienibas Tiesas lieta Nr. C-610/15
Stichting Brein pret Ziggo BV, XS4ALL Internet BV savos secinajumos norada: ja attieci-
gais turétajs pats neveic autora monopolam raksturigu darbibu (pieméram, “izzinosanu”
sabiedribai), $is parkapums var tikt izdarits tikai netie$i. Ta ka atbildiba par $adiem
parkapumiem Eiropas Savienibas tiesibu limeni nav saskanota, tai jabat skaidri pare-
dzétai valsts tiesibas. Valstu tiesam japarbauda, vai to valsts tiesibas $ada atbildiba ir
paredzéta. Ja var tikt konstatéta tadas vienadranga tikla indeksacijas vietnes turétaja
atbildiba, kura bez autortiesibu ipasnieku piekrisanas tiek kopigoti aizsargati darbi, tad
jauzskata, ka $is turétajs péc analogijas ar personu, kas pati tiesi izdara autortiesibu par-
kapumu, izmanto to interneta pievienojuma nodrosinataju pakalpojumus, kuru klienti
kopigo datnes $aja tikla.

So konstatéjumu neatspéko tas, ka tada vietne ka TPB varétu tikt ieklauta izmitina-
$anas pakalpojumu sniedzéju kategorija, kuru atbildiba par glabato informaciju ir izslégta
saskana ar Direktivas 2000/31 14. panta 1. punktu. Faktiski §1 imunitate ir nosacita. Ta tiek
pieskirta tikai gadijuma, ja pakalpojumu sniedzéjs nav zinajis par glabatas informacijas
nelikumigo raksturu vai par darbibu, kas tiek veikta, izmantojot $o informaciju, un ar
nosacijumu, ka péc bridinajuma par $o nelikumibu sanemsanas vins rikojas atri, lai attie-
cigo informaciju iznemtu vai padaritu nepieejamu. Ja pakalpojumu sniedzéjs (starpnieks)
neizpilda $os nosacijumus, proti, ja tas ir zinajis par glabatas informacijas nelikumibu,
bet nav rikojies, lai to iznemtu vai padaritu nepieejamu, tad tas var tikt atzits par netiesi
atbildigu par $is informacijas publiskosanu [13].

Ari lietotajam jabut atbildibai, izmantojot nelegalu saturu, tadél nepiecieSsams
noteikt interneta piesléguma nodrosinataja lidzdalibu nelegala satura lietotaju ierobe-
zo$ana. Patlaban galvenokart tiek izmekléti gadijumi, ja bez licences tiek lietotas dator-
programmas, bet daudz mazak par audiovizualu darbu lejupieladi vai augsupieladi. Nemot
véra Latvijas valsts pagatnes mantojumu, kad “maksla piederéja tautai”, iespéjams, ka,
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uzliekot atbildibu pasam lietotajam, mazinatos nelegala satura lietosana. Tadé] nepiecie-
$ams pastiprinat interneta pievienojuma nodrosinataja sadarbibu ar tiesibsargajosajam
institacijam.

Biedriba “Par legalu saturu!” 2018. gada 25. aprili publicéja 2017. gada veikta péti-
juma “Nelegalas maksas TV apraides apjoms un interneta satura lieto$anas paradumi
Latvija” rezultatus, kuri paradija, ka 2017. gada no kopuma 707 000 majsaimniecibu, kuras
ir pieejama televizija, legalos pakalpojumus izmantoja ap 630 000 majsaimniecibu, bet
nelegalos pievienojumus — ap 80 000 majsaimniecibu. Savukart 2015. gada majsaimnie-
cibu skaits, kuras izmantoja nelegalo maksas televiziju operatoru pakalpojumus, bija par
20 % lielaks, tatad 100 000 majsaimniecibu. Pétijums atklaja autortiesibu aizsardzibas
problémas Latvija — 60 % aptaujato atzina, ka sods, ja patérétajs tiek piekerts nelegali
lietojam saturu internet3, ir loti mazs vai diezgan mazs, turklat 56 % uzskata, ka varbatiba
tikt piekertam, lietojot saturu interneta nelegali, ir loti maza vai diezgan maza [21].

Nenoliedzami, adekvatai autortiesibu aizsardzibai, tapat ka jebkura cita ipasuma
aizsardzibai, kas ir viens no musdienu civilizacijas tiesibu pamatprincipiem, jabut pietie-
kami augsta limeni.

Secinajumi un priekslikumi

Digitalizacijas laikmets autortiesibu aizsardzibas sistéma radijis daudz jautajumu
un stridu, kuru risinasana ka starpnieks tiek izmantota tiesa. Lai gan Latvijas tiesu praksé
ir visai maz stridu par autortiesibu aizsardzibu digitalaja vidé, tomér Eiropas Savienibas
Tiesas ikdiena arvien vairak nakas risinat dazadus autortiesibu aizsardzibas stridus, kas
attiecas uz intelektualo Ipasumu digitalaja vidé. Pédéjo gadu laika palielinas to cilvéku
skaits, kas izmanto internetu, lidz ar to aktualizéjas autoru darbu aizsardzibas problémas.

Eiropas Savienibas Intelektuala ipasuma biroja veikta aptauja liecina, ka likumigu
avotu lietosana ir palielinajusies, tapat ka informétiba par tiessaistes satura likumibu,
tomeér ir pieaugusi neskaidriba par to, kas veido likumigu vai nelikumigu piedavajumu.
24.% aptaujato eiropiesu Saubijas, vai lietotais avots bijis likumigs vai ne (salidzinot ar
2013. gada pétijumu, $is raditajs palielinajies par pieciem punktiem); 4 % aptaujato
eiropiesu noradija, ka ir pétijusi, lai parbauditu, vai avots bija likumigs vai ne (attiecigi
pieaugums par diviem punktiem) [18].

Aptaujas rezultati skaidri iezimé problému — loti liels ir autordarbu piedavajums
digitalaja vidé, un patérétajs nevar but parliecinats par avota izmanto$anas tiesiskumu.
So problému nevar risinat tikai ar resoriskiem panémieniem, liekot parkapéjam maksat
soda naudu.

Pat izmantojot popularo YouTube, patérétajs nevar but parliecinats, vai lietotais
saturs ir legals vai nelegals. Masdienu tehnologijas lauj ar programmu, pieméram, Sound-
hound, palidzibu noteikt atskanotas muzikas autoru un izpilditaju, tatad jauno tehnologiju
laikmeta pieejami daudz un dazadi tehniskie risindjumi, lai mazinatu neskaidribas par
izmantota autordarba tiesiskumu.
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2010. gada Lielbritanija tika pienemts likums “Par digitalo ekonomiku” (The Digital
Economy Act) [3], kura mérkis bija mazinat autortiesibu parkapumus tiessaité, palielinat
sodus par autortiesibu parkapumiem, ka ari paplasinat publiska patapinajuma tiesibas
netradicionaliem gramatu formatiem. Saskana ar $o likumu interneta pakalpojumu
nodros$inataju pienakums ir pazinot lietotajiem, ka no vinu IP adreses notikusi pret-
tiesiska piekluve ar autortiesibam aizsargatiem darbiem.

Nemot véra, ka Latvija Joti daudzi izmanto nelegalu saturu, batu lietderigi Latvijas
tiesiskaja reguléjuma ieviest stingraku atbildibu par satura lieto$anu un noteikt ari atbil-
dibu interneta pakalpojuma nodrosinatajiem par lidzdalibu nelegala satura izplatisana.

Priekslikumi:
« Papildinat Elektronisko sakaru likuma 19. pantu (Elektronisko sakaru komer-
santa pienakumi) ar atsevisku punktu, izsakot to $ada redakcija:

“Konstatéjot, ka no lietotaja IP adreses notikusi nelegala satura lejupielade un
augsupielade, elektronisko sakaru komersantam ir pienakums nosutit lietotajam
pazinojumu, ka no vina IP adreses notikusi prettiesiska piekluve ar autortiesibam
aizsargatiem darbiem. Atkartota pazinojuma nosuti$anas gadijuma, ja tas noticis
gada laika, elektronisko sakaru komersantam ir pienakums informét Valsts policiju
par konstatéto parkapumu.”

o Papildinat Latvijas Administrativo parkapumu kodeksa 155.8 pantu ar otro dalu,
izsakot to $ada redakcija:

“Par autortiesibu vai blakustiesibu parkapsanu, kas parkaptas atkartoti gada laika, —
uzliek naudas sodu divkar$a apméra no pirmaja dala noteikta.”

Digitalizacijas laikmeta patérétajam digitalaja vidé tomér ir daudz vieglak pieklat
nelegalam saturam neka atrast legalu, jo ir pieejamas daudzas interneta vietnes, kuras
tiek piedavats noskatities audiovizualu darbu bez maksas. Ka jau ieprieks tika minéts,
Latvijas Kultaras ministrija sadarbiba ar Eiropas Savienibas Intelektuala ipasuma biroju
ir izveidojusi portalu “Nem drosi!”, kura tiek piedavatas legalas iespéjas interneta skatities
filmas, klausities miziku, lasit gramatas vai spélét videospéles. Sada veida tiek populari-
zéts legals saturs un izglitots patérétajs, lai izveidotu sapratni par autoratlidzibu. Batiski
ir izglitot sabiedribu par autortiesibam, nevis tikai ieviest soda sankcijas, tadé] izglitojosi
pasakumi var veicinat sabiedribas izpratni par autortiesibu sistému.
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Legal Protection of Authors' Rights
in the Digital Environment

Abstract

Technological innovation has created new opportunities for sharing cultural heri-
tage and scientific creativity of different nations. With the development of technology,
the public is increasingly being given the opportunity to use intellectual property, but
not always the author receives remuneration for the work used, because it is easy to use
some work without paying for it.

The development of the digital environment also raised shortcomings of the copy-
right regulation, the prevention of which plays an important role not only in Latvia, but
also worldwide. In May 2015, the European Union adopted the Digital Single Market
Strategy, which aims to find solutions to reduce differences between national copyright
regimes and provide users with greater online access to works.

The aim of the research is to analyse legal protection of authors’ work in the digital
environment and give advice on how to decrease the usage of illegal content and dis-
courage the public from infringing copyright in the digital environment.

Document analysis has mainly been used to conduct the research. International
and national laws were used to analyse the legal framework; so were the judgments
of the European Union court on copyright infringement in the digital environment.
The authors of the study on copyright issues — professor Ingrida Veiksa, a professor at
the School of Business Administration Turiba, and commissioner Ginter H. Ettinger,
responsible for digital economy and public affairs, as well as Rihards Gulbis, counsellor
of the Supreme Court of the Republic of Latvia.

Keywords: copyright, internet, digital environment, copyright infringement,
author’s rights.
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Kopsavilkums

Raksta aplakots sporta jédziens un sporta tiesiskais reguléjums dazados tiesibu
aktos, ka ari analizétas neskaidribas $aja jautajuma.

Ar jedzienu “sports” apzimé gan fiziskas aktivitates, gan ari prata spéles, kuras cil-
veéki piedalas, lai saglabatu un uzlabotu fizisko un garigo veselibu. Tomér sporta jédziena
tiesiskaja reguléjuma ir dazas neskaidribas, jo Latvijas un Eiropas Savienibas (ES) tiesibu
aktos sports netiek skaidri definéts.

Sporta jédziena pareiza noteik$ana ir svariga, pieméram, lai sanemtu atbrivojumu
no pievienotas vértibas nodokla maksasanas (sk. Eiropas Savienibas Tiesas spriedumu
lieta C-90/16, 2017) [12].

Sis publikacijas mérkis ir aktualizét sporta jédziena noteik$anas problémas, izpétit
atbilstigas tiesibu normas, ka ari aplakot $o normu pieméro$anas praksi un, pamatojoties
uz izpétito, noteikt problému risinasanas iespéjas.

Pétot $os jautajumus, tika izmantotas gan visparéjas zinatniskas, gan specialas
juridiskas izzinas metodes. Pétijuma materials bija dazadi dokumenti, atzinas, viedokli,
Latvijas un Eiropas Savienibas tiesibu normas, ka ari novérosanas rezultati. Tiesibu normu
tulkosanai tika izmantota gramatiska, vésturiska, sistémiska un teleologiska metode.

Atslégvardi: sports, tiesibu jédziens, tiesibu jédziena definésana.

levads

Veésturiski sabiedriba sportu saprata tikai ka darbibas, kas saistitas ar fiziskam
aktivitatém. Sporta sacensibas tika pielidzinatas izklaides pasakumiem. Tomeér laika gaita
attistijas sporta loma un pieauga ta sociala nozime sabiedriba. Sportosana tika atbalstita
ne tikai ar nolaku pilnveidot cilvéku fiziskas prasmes un nodrosinat izklaidi, bet ari dot
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iespéjas socialas mijiedarbibas prasmju veicinasanai un gadat par profesionalaja sporta
neiesaistitu individu fiziskas un garigas formas uzlabosanu. Péc sabiedribas domam, tiesi
§is sporta funkcijas patlaban ir visvairak atbalstamas.

Laika gaita mainijies ari prieksstats par sporta nesaraujamu saistibu ar fizisku
darbibu, un sporta veidu saraksta ieklautas ari tas aktivitates, kas nav tie$i saistitas ar
fizisko slodzi, pieméram, $ahs, dambrete un bridzs.

Attistoties vairaku sporta aktivitasu tiesiskajai reglamentacijai, arisporta jédziens
tika ieklauts tiesibu aktos. Tomér sports ka tiesibu jédziens joprojam nav viennozimigi
definéts. Vairuma gadijumu tiesibu aktos nav ieklauta sporta definicija, palaujoties uz
vispareéjo izpratni par $a varda nozimi.

Nemot véra iepriek$minéto, tiesibu piemérotajiem $o jautdjumu vajadzéja risinat,
balstoties uz visparéjo izpratni par sportu un tiesiska reguléjuma mérkiem.

Interesants piemérs sporta definé$anas problémai ir apskatits Eiropas Savienibas
Tiesas sprieduma lieta C-90/16 (turpmak — EST spriedums lieta C-90/16) [12]. Sis prejudi-
cialais nolemums tapa, lai interpretétu tiesibu normas, kas izriet no Padomes Direktivas
2006/112/EK (2006. gada 28. novembris) par kopéjo pievienotas vértibas nodokla sistému,
saistiba ar atbrivojumiem no pievienotas vértibas nodokla bridza pasakumiem (turpmak —
Direktiva 2006/112) [3]. Risinot jédziena “sports” satura jautajumu, Eiropas Savienibas
Tiesa $aja sprieduma méginaja abstrahéties no sporta visparéjas lomas vértésanas sabied-
riba un saglabat sakotnéjo prieksstatu par sportu ka darbibam, kas saistitas ar fiziskam
aktivitatém, turklat atzistot, ka fiziskajam elementam jabut batiskam.

Tadéjadi sa raksta mérkis ir identificét jedziena “sports” problémas tiesiskaja regulé-
juma un pieméro$ana juridiskaja prakseé. Lai veiktu $o pétijumu, tika izmantotas visparéjas
zinatniskas un specialas juridiskas metodes: analizes un sintézes metode, indukcijas un
dedukcijas, ka ari vésturiska metode. Pétijuma materials bija dazadi dokumenti, literatira
un tiesu prakse. Tika veikta Latvijas tiesibu normu un ES tiesibu aktu analize, ka ari
izmantoti novérosanas rezultati.

Sporta jedziena definésana

Risinot jautajumu par kada jédziena definésanu, visparéji ir atzits, ka vispirms
jaatklaj ta saturs, nosaucot raksturigas pazimes. Jédzienu defing, lai tas pilditu konkrétu
funkciju. Tiesibu dokumentos jédzienu definicijas ieklauj ar mérki izvairities no neva-
jadzigas garu skaidrojumu atkartosanas dokumenta teksta. Definicijas dod jédzieniem,
kas dokumenta tiek vairakkart atkartoti un lietoti ipasi un kam tiesibu sistéma ir ipasa
izpratne. Tadéjadi dazados dokumentos var bt vardiski vienadi apziméti dazadi sa doku-
menta nolakiem izmantojamie jédzieni.

Tiesibu akti tiek izstradati dazadu nozaru vajadzibam. Katra nozaré lieto tai rak-
sturigos jédzienus, kuri izteikti ar terminiem. Tiesibu akta terminus skaidro, ja termina
izteiktajam jédzienam ir ipasa nozime taja nozaré, ko tiesibu akts regulé, vai lai konkre-
tizétu termina izteikta jédziena izpratnes robezas [14].
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Terminam jabut viennozimigam, tadé] tas visa tiesibu akta teksta jalieto viena
nozimé. Kaut gan to lieto viena nozimeé viena tiesibu akta teksta, cita tiesibu akta to var
darit atskirigi.

Jédzienam “sports” starptautiska limeni nav unificétas definicijas. Ministru komi-
tejas ieteikuma dalibvalstim Nr. R(92) 13 REV “Parskatita Eiropas Sporta harta” (pienemts
Ministru komiteja 1992. gada 24. septembri 480. sanaksmé un parskatits 2001. gada
16. maija 752. sanaksmé) ir sniegta jédziena “sports” definicija [5].

Sa dokumenta otraja panta ir noteikts, ka Sporta harta ar vardu “sports” tiek apzi-
méti gadijuma vai organizétie fizisko aktivitasu veidi, kas vérsti uz fiziskas un garigas
formas uzlabosanu un kas rada socialas attiecibas vai kuru dé] tiek gati rezultati visu
limenu sacensibas.

Tadéjadi harta sniegtaja sporta definicija, kura sports sakotnéji saistits ar fiziskajam
aktivitatém, papildus noradita ari gariga stavokla uzlabosana, uzsverot ari socialas lomas
svarigumu. Fiziska aktivitate ir jebkura kustiba, tapéc Sporta harta sports primari saistits
ar cilvéka kustibam, nenoradot to nepiecie$amo ipatsvaru, tomér piebilstot, ka fiziskam
aktivitatém jabat saistitam ar fiziskas un garigas formas uzlabosanu un socialo attiecibu
radiSanu. Turklat hartas preambula teikts, ka sports ir sociala un kultaras darbiba, kuras
pamata ir brivpratiga izvéle, kas veicina sazinu starp Eiropas valstim un pilsoniem, un
tai ir batiska loma Eiropas Padomes funkciju istenosana (6. punkts) [5].

Savukart Eiropas Komisijas dokumenta “Balta gramata par sportu” teikts, ka $aja
dokumenta tiek lietota Eiropas Padomes izstradata jédziena “sports” definicija, kas norada
uz vélésanos unificét jédziena “sports” uztversanu, lietojot to dazados Eiropas starptau-
tiskajos dokumentos [1].

Ar prejudicialiem noléemumiem Eiropas Savienibas Tiesa péc butibas atzinusi,
ka, nemot véra Eiropas Savienibas mérkus, ES tiesibas attiecas uz sportu tikai saimnie-
ciskas darbibas aspekta Liguma par Eiropas Savienibas darbibu izpratné (sk., pieméram,
1995. gada 15. decembra sprieduma lieta C-415/93 Bosman, Recueil 73. punktu [8];
2000. gada 11. aprila sprieduma apvienotajas lietas C-51/96 un C-191/97 Deliége, Recueil
41. punktu [9]; 2000. gada 13. aprila sprieduma lieta C-176/96 Lehtonen un Castors
Braine, Recueil 32. punktu [10]; 2006. gada 18. julija spriedumu lieta C-519/04 David
Meca-Medina un Igor Majcen pret Eiropas Kopienu Komisiju [11]).

Vértéjot sportu Eiropas Kopienas kompetences kopsakara ar Eiropas Kopienas
liguma 149. un turpmako pantu piemérosanu [2], var secinat, ka §a liguma darbibas laika
Eiropas Kopiena, pievér$oties sporta jomai, aplikoja vien ierobezotu jautajumu lokuy, t. i.,
sports tika skatits ka algots darbs vai maksas pakalpojumu snieg$ana, ka tas daléji vai
pilniba ir profesionalaja sporta.

Savukart kops 2009. gada Ligums par Eiropas Savienibas darbibu (turpmak — LESD)
paredz, ka ES kompetencé ir veikt darbibas, lai atbalstitu, koordinétu vai papildinatu
dalibvalstu ricibu, kas Eiropas limeni skar ari izglitibu, arodmacibas, jaunatni un sportu
(6. panta e apak$punkts) [1].
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Japiebilst, ka ES nav visparéjas reglamentéjosas kompetences attieciba uz dalib-
valstim — tai ir tikai kompetence un pilnvaras, kas tai pieskirtas ar ES tiesibu aktiem.
LESD 12. sadala sakas ar 165. pantu (ieprieks Eiropas Kopienas liguma 149. pants), kura
paredzéta ES ricibas nostaja, tostarp sporta joma, proti, $aja panta teikts, ka ES ricibas
mérkis sporta joma ir attistit Eiropas dimensiju sporta, veicinot taisnigumu un atkla-
tibu sporta sacensibas un sadarbibu starp struktaram, kas ir atbildigas par sportu, ka
ari sargajot sportistu, jo ipasi jaunako sportistu, fizisko un moralo integritati. Minétaja
liguma panta ari paredzéts, ka ES dalibvalstis — gan kopigi, gan katra atseviski — izglitibas
un sporta joma sekmé sadarbibu ar tresajam valstim un kompetentam starptautiskam
organizacijam, jo ipasi — ar Eiropas Padomi.

Sie apgalvojumi ES pamatdokumenta nav tiesi izmantojami ES tiesibu normu teleo-
logiskai interpretacijai, pieméram, vértéjot atbrivojuma no pievienotas vértibas nodokla
pieskirSanu, tomér tie ir véra nemami, vértéjot ES intereses sportd, no ta pastarpinati
izsecinot par ES iedomajamo sporta saturu.

Sabiedriba sportam ir svariga sociala loma, tapéc sporta sasaiste ar saimniecisko
darbibu nebttu tik tiesi vértéjama, ka to norada Eiropas Savienibas Tiesa, bet sports butu
jaapskata ari no cilvéktiesibu viedokla, ka ari saistiba ar ta socialo lomu ab initio. Protams,
ES tiesibu akti nekonkuré ar sporta “iek$éjam tiesibam”, atlaujot tam nosacitu autonomiju.
Tomeér, balstoties uz sporta socialo nozimi, nosakot ES kompetenci, ES instittcijam, gal-
venokart Eiropas Savienibas Tiesai un Eiropas Komisijai, ir jaizstrada likumigas sporta
parvaldibas koncepcija, tas robezas nosakot plasak par sporta ka saimnieciskas darbibas
parvaldisanu, lai gan $ai koncepcijai Liguma par Eiropas Savienibas darbibu nav skaidra
tiesiska pamata [18].

Nav ap$aubams, ka sporta ipasais raksturs ir noteikts ar LESD, tapéc ir nepie-
ciesama skaidra ES institiiciju nostaja, ka $o jomu parvaldit. Tacu $o uzdevumu izpilde
nav iespéjama, ja jédzienam “sports” netiek dots skaidrs un neparprotams saturs, kuru
izmantot gan politika, gan tiesibas.

Saja zina nav veiksmigs Eiropas Savienibas Tiesas spriedums lieta C-90/16, ka tada
aktivitate ka sporta bridzs nav sports. Lieta sniegt prejudicialu nolémumu ladza Liel-
britanijas tiesa, izskatot stridu starp Anglijas Bridza savienibu un nodok]u administraciju
par pievienotas vértibas nodokla uzliksanu ieejas maksai (maksa par dalibu turnira), ko
Anglijas Bridza savieniba iekasé par tas organizétajiem sporta bridza turniriem [7].

Interpretacijai $aja lieta tika paklautas Direktivas 2006/112/EK normas, kuras pare-
dzéts pieskirt atbrivojumu ar sportu ciesi saistitajam pakalpojumam, neatklajot jédziena
“sports” saturu [3]. Ta Direktivas 2006/112 132. panta 1. punkta m apakspunkta paredzéts,
ka dalibvalstis atbrivo no nodokla konkrétus pakalpojumus, kas ciesi saistiti ar sportu vai
fizisko audzinasanu un ko bezpelnas organizacijas sniedz personam, kas piedalas sporta
vai fiziskas audzinasanas pasakumos [3].

Iepazistoties ar iesniegtajiem materialiem, Eiropas Savienibas Tiesa atzina, ka
sporta bridza spélé ir nepieciesama atmina, logiska, stratégiska un konceptuala doma-
$ana un $1 nodarbe ir labvéliga to personu garigajai un fiziskajai veselibai, kuras to veic

— 84 —
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regulari, tomér to pielidzinaja izklaidei, nevis sportam. Sadi spriezot, netika nemts véra,
ka Starptautiska Olimpiska komiteja prata spéles uzskata par sportu, jo ta atzist bridza,
$aha u. c. federacijas, kas parstav $os sporta veidus.

Formali konstatéjot, ka tikusi veikta sistémiska un teleologiska tiesibu normu inter-
pretacija, Eiropas Savienibas Tiesa pamatojumam izraudzijas ieprieks izdaritos judika-
taras secinajumus, kas izdariti pirms LESD pienemsanas. Tiesa skaidroja, ka Direktivas
2006/112 interpretétas normas neattiecas uz visam ar izklaidi un atpatu saistitam dar-
bibam, pat ja tas ir labas fiziskajai un garigajai veselibai. Tiesa ari noradija, ka bridza
sacensibas varétu atzit par kultaras pakalpojumiem, kuriem atbilstigi Direktivas 2006/112
132. panta 1. punkta n apakspunktam ari paredzéts atbrivojums no pievienotas vértibas
nodokla [3].

Tadéjadi, sekojot Direktivas 2006/112 reguléjumam, Eiropas Savienibas Tiesa
noskira sporta un kultiiras pasakumus. Sis iedalijums gan ir nosacits, jo Eiropas Sporta
hartas preambulas 6. punkta teikts, ka sports ir sociala un kultaras darbiba. Noskirot
sporta un kultaras pasakumus, var nonakt pretruna ar Eiropas Padomes sniegto sporta
ka kultaras elementa lomas novértésanu.

Eiropas Padomes interneta vietné noradits, ka visas kultaras sports ir univer-
sals elements. To atzistot, tiek ari apliecinats, ka ar sportu jaunie$iem tiek piedavatas
socialas mijiedarbibas iespéjas, lai attistitu zinasanas, prasmes un attieksmi — nepiecie-
$amo vinu pilnvértigai lidzdalibai pilsoniskaja sabiedriba, sasaistot kultaru un sportu ar
cilvektiesibam.

Var secinat, ka Eiropas Savienibas Tiesas jédziena “sports” interpretacijai nav tada
pamatojuma, kuru varétu rast no ES vai starptautisku institaciju izteikumiem, secina-
jumiem vai reguléjumiem $aja joma.

Latvijas sporta tiesiska reglamentacija

Sporta definicija Latvijas Republikas Sporta likuma lidzinas definicijai Eiropas
Komisijas Baltaja gramata un aptver ari prata sporta veidus. Saskana ar $a likuma 1. panta
10. punktu sports ir visu veidu individualas vai organizétas aktivitates fiziskas un garigas
veselibas saglabasanai un uzlabosanai, ka ari panakumu gasanai sporta sacensibas [2].

Latvijas Republika par sporta nozari atbildiga valsts parvaldes iestade ir Izglitibas un
zinatnes ministrija. Ta uzrauga biedribai “Latvijas Sporta federaciju padome” (turpmak —
LSFP) delegéto valsts parvaldes uzdevumu izpildi. LSFP ir sporta nozaré patstaviga Latvijas
Republikas normativajos aktos noteiktaja kartiba atzito 90 sporta federaciju apvieniba,
kura atbilstigi Sporta likumam parstav un isteno to kopigas intereses, tostarp sadala
valsts budzeta finanséjumu sportam.

Sporta likuma 10.! panta paredzéti kritériji un kartiba sporta federacijas atzisanai.
Starp kritérijiem, pieméram, ir darbibas mérkis, t. i., attieciga sporta veida (attiecigo sporta
veidu) vai darbibas jomas attisti$ana valsti un sporta sacensibu organizésana. Starp Sporta
likuma noteiktaja kartiba atzitajam sporta federacijam ir Latvijas Saha federacija, Latvijas
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Bridza federacija un Latvijas Dambretes savieniba. Izvértéjot $o federaciju parstavétos
sporta veidus, var secinat, ka tiesi tie nav saistiti ar fiziskajam aktivitatém, bet veicina
cilveka garigo veselibu, ka ari pilda svarigu socialo lomu.

Savukart Pievienotas vértibas nodokla likuma sports minéts tikai nolaka noteikt
ar to saistita pakalpojuma snieg$anas vietu (20. pants), ka ari bridi, kad zinas par nodokli
janorada nodokla deklaracija (124. pants) [4]. Nemot véra, ka likuma nav paredzéti speciali
tiesi ar sportu saistiti atbrivojumi, lidz $im nav bijusi probléma definét, kas ir sports vai
sporta pasakums saistiba ar pievienotas vértibas nodokli.

Sporta jedziena attiecinasana uz prata spéelém

Visparéja starptautiskaja praksé sahs, dambrete un bridzs tiek saistiti ar sporta
veidiem.

Bridzu var uzskatit par sabiedribai vispieejamako sporta veidu. Lai ar to nodarbotos,
nav ierobezojumu ne vecuma, ne ari invaliditates dé]. Nemot véra plaso pieejamibu, tas
var bat ari visvairak saistits ar saimniecisko darbibu: ar daudzu individu piedalisanos
sporta bridza pasakumos, kas organizéti péc sporta sacensibu principiem, un par dalibu
tajos parasti tiek iekaséta dalibas (ieejas) maksa. Primarais maksas iekasésanas mérkis
parasti ir sacensibu organizésanas izdevumu segsana.

Bridzs ir spéle. Tas tapat ka vairakas citas spéles, nemot véra to vésturisko izcelsmi,
tika pieskaitits sportam. Bridza izmanto kartis, tacu tam nav lielas nozimes, jo varétu
izmantot jebkurus noteikta skaita apziméjumus, bet izvéli par labu kartim noteikusi tradi-
cija un értums, turklat tas jau tiek lietotas citas karsu spélés. Tomér bridzs kardinali atskiras
no citam karsu spélém, jo veiksmes elements bridza sacensibas nav lielaks ka jebkura
klasiskaja sporta veida. Visiem bridza sacensibu dalibniekiem ir viens un tas pats karsu
sadalijums, tadéjadi uzvareés tas, kurs vislabak pratis rikoties ar savu karsu kombinaciju un
pielaus vismazak kladu. Bridzs ir vieniga karsu spéle, kuru uzskata par olimpisko sporta
veidu, pamatojoties uz 1998. gada Olimpiskas komitejas lémumu. Ta ka bridzs ir para spéle,
tas attista komunikacijas un mijiedarbibas prasmes, ka ari citas svarigas iemanas. Bridza
socialo nozimigumu veido ari tas, ka bridzs layj saglabat un uzlabot cilvéka garigo veselibu,
attistit pratu un logisko domasanu, turklat dalibniekiem nav vecuma ierobezojumu [16].

1998. gada Starptautiska Olimpiska komiteja noléma sporta bridzu starptautiski
atzit, klasificéjot to ka sporta veidu. Sobrid tam ir olimpiskais statuss, kas nozimé, ka
tiks izteikts piedavajums bridzu ieklaut olimpisko spélu programma. Jau $obrid notiek
starptautiskie bridza turniri, un tajos sasniegtie rezultati ir tiesi atkarigi no dalibnieku
prasmém un treninos ieguldita darba. Lai sacenstos sporta bridza, japieliek ievérojamas
intelektualas pules un nepieciesams daudz trenéties.

Tacu pretéji Seit minétajiem bridza spélétaju pozitivajiem ieguvumiem EST sprie-
duma lieta C-90/16 tika noteikts, ka bridzs nav sporta veids, jo fiziskais elements taja
ir neliels. Spriedums pamatots ar to, ka sports ir saimnieciska darbiba, un vértéjums
tika izdarits no $ada skatpunkta, nepielaujot plasi tulkot sporta veidiem piemérojamo
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atbrivojumu saturu. Sada pieeja biitu attaisnojama, uzlitkojot sportu ka izklaidi, kas sais-
tita ar profesionalu sportistu un tiem pielidzinamo pasakumu skatisanos. Savukart, ja
tiek spriests par individu, kas nav profesionali sportisti, iesaistisanos aktivitatés, kuras
uzlabo vinu fizisko un garigo veselibu, ari atbrivojuma no pievienotas vértibas nodokla
meérkis butu javerté atbilstigi $adu pasakumu socialajai lomai, t. i., pieskirot tiem atbri-
vojumu no $1 nodokla.

Pareizs ir generaladvokata Maceja Spunara viedoklis lieta C-90/16. Vins uzskata,
ka starp pazimém, kuram noteikti japiemit, lai darbiba atbilstu apziméjumam “sports”
Direktivas 2006/112/EK izpratné, fiziskais elements nav nepiecieSams un $aja zina sporta
bridzs ir sports [7].

Secinajumi

Veésturiski par sportu dévéja tikai ar fiziskajam aktivitatém saistitas darbibas nolika
attistit fiziskas prasmes, tacu $obrid sportu saista ar veselibas, ari garigas veselibas, uzlabo-
$anu, ka ar akcenté ta socialo nozimi, kas, no sabiedribas viedokla raugoties, ir galveno-
kart atbalstama sporta funkcija.

Tiesibu piemérotajiem vajadzéja risinat jautajumu par jédziena “sports” saturu,
balstoties uz visparéjo izpratni par sportu un tiesiska reguléjuma mérkiem, bet $a risina-
juma rezultats $obrid nav viennozimigs.

Latvija tiesiskais reguléjums aptver visus nepiecieSamos sporta elementus, nemot
véra ari sporta socialo lomu un ta attistibas mérkus.

Svarigi ir pievérsties un tiesiski noteikt jédziena “sports” saturu, turklat tas batu
jadara visa ES. Javeic ari tiesiskas darbibas, kas mainitu Eiropas Savienibas Tiesas praksi
jédziena “sports” definésana.

Lai novérstu $is problémas tiesibu normu piemérosana, svarigi izprast, kas ir sports.
Tadél nepieciesams veikt grozijumus starptautiskajos dokumentos un tiesibu aktos. Sports
ir dazadu veidu individualas vai organizétas aktivitates fiziskas un garigas veselibas sagla-
basanai un uzlabos$anai, ka ari panakumu gaisanai sporta sacensibas. Lai izteiktu konkrétos
priekslikumus par izmainam ES tiesibu aktos, detalizétak jaanalizé tiesibu aktu struktara.

Definition of “Sport” and Its
Extension to Mind Games

Abstract

The article is devoted to the concept of sport, which is related to the ambiguous
regulation in various legal acts.
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The term “sport” refers to both physical activity and mental games that are per-
formed to preserve and improve the physical and mental health of a person. However, from
the point of view of the legal framework, there may be some ambiguity with the concept
of sport, as the legislation in Latvia and the RES do not have a clear definition for it.

The correct definition of the concept of sport is important in several respects,
including under the exemption from value added tax (see judgment of the Court of Justice
of the European Union in Case C-90/16).

The aim of the article is to update the problems of determining the concept of sport,
to study the legal norms that apply to it, as well as to review the practice of applying these
norms, based on which problems of solving the problem can be identified.

The methods of general scientific as well as special legal research are used in
the development — the method of analysis and synthesis, methods of scientific induction
and deduction, the comparative method, as well as the method of observation. The basis
of the research is the observance of various documents, opinions and legal norms in both
the law of Latvia and the European Union, as well as observation.

The grammatical, historical, systemic and teleological methods are used to trans-
late legal norms.

Keywords: sport, law institute, law institute’s definitions.
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Kopsavilkums

Judikattira ir noteikts, ka zvérinatam advokatam ka tiesu sistémai piederigas profe-
sijas parstavim juridiskas palidzibas snieg$anai pietiek ar vienkarsu rakstveida pilnvaru,
kurai papildus jaiesniedz orderis, un ka zvérinatu advokatu orderis apliecina ne vien
pasu pilnvarojumu, bet ari tiesu sistémai piederigas personas — zvérinata advokata —
ipaso statusu.

Tomeér profesionalu vidi jau tiek diskutéts par atteik§anos no ordera ka advokata
lietvedibas dokumenta, tapéc nav saprotams, ko judikatiira atrisina praksé, nosakot, ka
civilprocesa zvérinata advokata pilnvarojumu apliecina pilnvara un orderis. Tiesi pretéji,
lidz $im nebija kazusu par to, kad un kapéc jaiesniedz orderis. Savukart tiesa, iespéjams,
$obrid ir paudusi neuzticibu advokatu institatam, nepamatoti noradot, ka advokatu var
identificét péc izsniegta ordera, nevis publiskiem aktiem, tadéjadi faktiski neatzistot to
par tiesu sistémai piederigu personu.

Atsléegvardi: advokats, orderis, pilnvara.

levads

Pirmas Latvijas brivvalsts laika zvérinats advokats Jalijs Smits ir teicis:

“Advokatiira, izpildidama noteiktas tiesu organizacijas funkcijas un btidama par tiesu
iekartas nepiecieSsamu sastavdalu, lidz ar to izpilda svarigu uzdevumu. To nevajag aiz-
mirst, kad noveérté advokatiras lomu valsti, kad spriez par advokatiiras reorganizaciju
un kad sabiedriba parruna advokatu tikumus un netikumus.” [9, 3]

Saskana ar Latvijas Republikas Advokataras likuma (turpmak — ari Advokataras
likums) 2. pantu advokatara ir tiesiskas valsts justicijas neatnemama sastavdala. Savukart
$a likuma 5. panta paredzéts, ka zvérinati advokati (turpmak — ari advokati) ir tiesu
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sistémai piederigas personas lietu vesanai jebkura Latvijas Republikas tiesa un pirmstiesas
izmeklésanas iestadé péc pusuy, apsuadzéto un citu lietas dalibnieku (klientu) izvéles un
vinu uzdevuma [6].

levérojot ieprieks minéto, ka ari Advokatiras likuma 48. panta otro punktu, likum-
devéjs ir noteicis, ka, sniedzot juridisko palidzibu, zvérinats advokats ir tiesigs vakt piera-
dijumus, pieprasit visus juridiskas palidzibas sniegsanai nepieciesamos dokumentus no
valsts un pasvaldibu institiicijam, ka ari no citam iestadém, organizacijam un uznéméj-
sabiedribam (uznémumiem), kuram likuma noteiktaja kartiba un gadijumos jaizsniedz
s$ie dokumenti vai to noraksti un zvérinatam advokatam janodrosina iespéja iepazities ar
tiem. Saskana ar Advokatiras likuma 6., 10. un 48. pantu advokatam ir pieskirtas tiesibas
pieklat ierobezotas pieejamibas informacijai, kas nepiecieSama pilnvértigai un savlaicigai
klienta likumisko interes$u aizsardzibai jebkura procesa stadija [6].

Neatkarigi no ta, vai zvérinatu advokatu nolidzis individs, korporacija vai valsts,
vina batiba ir parstavét klientu un bat vinam par uzticamu padomdevéju, bit par treso
pusu respektétu profesionali un neaizstajamu dalibnieku taisnigas tiesas spriesana.
Ietverot visus $os elementus, zvérinats advokats, kurs patiesi rikojas sava klienta interesés
un aizstav klienta tiesibas, pilda ari zvérinata advokata amatpienakumus sabiedriba, t. i.,
rikojas, lai novérstu un atturétu no konflikta, nodrosinatu, lai konfliktsituacijas tiktu
risinatas saskana ar atzitiem civiltiesibu, valsts tiesibu vai kriminaltiesibu principiem un
ar pienacigu tiesibu un interesu ievérosanu, veicinatu tiesibu pilnveidosanu un aizstavétu
brivibuy, taisnigumu un likuma varu [4].

Satversmé un Civilprocesa likuma buatiski atskiras jédziena “advokats” saturs.
Satversmé tiek pielauts terminu “advokats” interpretét paplasinati, ar to saprotot ne tikai
tas personas, kas ir noteiktas Advokatiras likuma 4. pant3, bet ari citus juridisko pakalpo-
jumu sniedzéjus. Proti, Satversmes 92. panta ceturtaja teikuma ir noteikts, ka “ikvienam
ir tiesibas uz advokata palidzibu”. Juridiskais jédziens “advokats”, kas ietverts Satversmes
92. panta, jatulko paplasinati, ar to saprotot personas tiesibas sanemt juridisko palidzibu,
brivi izvéloties aizstavi vai parstavi dazadas lietas no iespéjami plasaka kvalificétu juristu
loka un atseviskos likuma noteiktos gadijumos ari no citu personu loka [8].

Latvijas Republikas Satversmes tiesas sprieduma lieta Nr. 2003-04-01 teikts:

“Tiesibas uz advokatu Satversmes 92. panta izpratné, pirmkart, ietver tiesibas uz kvali-
ficétu juridisko palidzibu un, otrkart, valsts pienakumu $adu palidzibu sniegt personam,
kuras pasas nevar to atlauties. [..] Sads no Satversmes 92. panta izrietosais ikvienas
personas tiesibu uz advokata palidzibu saturs nav izsmeloss, tas var tikt paplasinats,
bet ne ierobezots.” [7]

Latvijas Republikas Augstakas tiesas Civillietu departaments, paplasinata sastava
skatot civillietas Nr. C29539915 materialus (SKC-1788/2016), sava lémuma (turpmak
ari — lemums) ir noradijis, ka zvérinatu advokatu orderis apliecina ne vien pasu pilnva-
rojumu, bet ari tiesu sistémai piederigas personas — zvérinata advokata — ipaso statusu,
un ka likums papildus neaizliedz zvérinatam advokatam, tapat ka jebkurai citai fiziskai
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personai, ricibas brivibu noslégt pilnvarojuma ligumu Civillikuma 2289. panta izpratné
un darboties saskana ar to ari arpus vina profesionalas darbibas ietvariem, ko regulé
Advokaturas likuma normas. Tomeér tiesai visos gadijumos jaspéj parliecinaties, vai kon-
krétaja lieta attiecigais pilnvarnieks darbojas privatpersonas vai tiesu sistémai piederigas
personas — zvérinata advokata — statusa [11].

Seit minétajam nevar piekrist, jo advokata statusu un piederibu kolégijai apliecina
Zvérinatu advokatu padome atbilstosi Latvijas Republikas Advokatiiras likuma notei-
kumiem, sie léemumi ir publiski, tatad ieguvusi publiska akta spéku. Orderis nav pamats
apliecindjumam, ka persona ir zvérinats advokats, tas vien norada uz sniedzamas juri-
diskas palidzibas apjomu un institaciju, tatad faktiski orderis jasaista tikai ar lietas vesanas
kartibu vai apjomu, nevis personas piederibu Zvérinatu advokatu kolégijai.

Latvijas Republikas Augstaka tiesa (turpak — AT) jau ir skatijusi jautajumu par
ordera nozimi advokata parstaviba civilprocesa, tomér joprojam nav vienotas nostajas
$aja jautajuma. To apliecina ne tikai AT Civillietu departamenta tiesne$u I. Gardas,
V. Jonikana, V. Maksimova un Z. Pétersones izteiktas atseviskas domas par 2016. gada
17. janija lemumu civillieta Nr. C29539915 [10], tadéjadi apstiprinot, ka radita judikatara
nav viennozimiga, bet ari fakts, ka tiesas pilnvarojuma apjomu advokatam tulko dazadi.

Péc autores domam, ordera institiitu batu nepieciesams vértét civiltiesibu nozares
tveruma.

Sa raksta meérkis ir izpétit ordera ka likuma noteikta zvérinata advokata lietvedibas
dokumenta jégu un lietosanas robezas. Mérka sasnieg$anai tika izmantotas vairakas
metodes: analize, lai noskaidrotu pétama objekta struktiru; logiska metode, ar kuras
palidzibu iegutie rezultati tika novértéti; interpretacijas metode, lai analizétu tiesibu
normas. Pétijuma baze ir dazadu zinatnieku un specialistu atzinas un viedokli, tiesu
prakse, ka ari izpété gitie secinajumi.

Rezultati

Saskana ar Civilprocesa likuma 82. panta ceturto dalu lietas dalibnieku piedalisanas
civilprocesa neatnem viniem tiesibas uzaicinat sava lieta advokatu juridiskas palidzibas
snieg$anai. Saja gadijuma advokata pilnvaru apjoms noteikts atbilstigi Civilprocesa likuma
86. pantam, un paskaidrojumus par lietas butibu vins nesniedz [3]. Savukart saskana ar
Advokatiras likuma 48.! pantu zvérinata advokata pilnvarojumu un ta apjomu, ka ari
tiesibas izpildit Advokataras likuma 48. panta noteiktos uzdevumus apliecina orderis,
kura paraugu apstiprina Latvijas Zvérinatu advokatu padome [6].

Advokatiras likuma 48. panta likumdevéjs precizi ir uzskaitijis tos uzdevumus,
kurus advokats ir tiesigs izpildit, pamatojoties uz pasa izrakstitu orderi, proti:

o aizstavét un parstaveét personu, kura lagusi juridisko palidzibu, tas tiesibas un
likumiskas intereses visas tiesas, prokuratiiras un pirmstiesas izmeklésanas
iestades, ka ari visas valsts un pasvaldibu institacijas, ka ari citas iestadeés, orga-
nizacijas un uznémeéjsabiedribas (uznémumos);
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o vakt pieradijumus, ari pieprasot visus juridiskas palidzibas snieg$anai nepiecie-
$amos dokumentus no valsts un pasvaldibu institacijam, ka ari citam iestadém,
organizacijam un uznémeéjsabiedribam (uznémumiem), kuram likuma noteik-
taja kartiba un gadijumos ir jaizsniedz Sie dokumenti vai to noraksti un jano-
drosina advokatam iespéja iepazities ar tiem, ka ari likuma noteiktaja kartiba
juridiskas palidzibas snieg$anai sanemt lietpratéju atzinumu jautajumos, kuri
prasa attiecigas zinasanas;

o iepazities ar valsts un pasvaldibu institiiciju, tiesu, prokuratiiru un pirmstiesas
izmeklésanas iestazu normativajiem un individualajiem aktiem, ar citu informa-
ciju, kas saistita ar juridiskas palidzibas sniegSanu, ka ari sanemt $o dokumentu
norakstus [6].

Tatad gadijuma, ja advokats ar klientu vienojas par plasaku pilnvarojuma apjomu,
klients zvérinatam advokatam izsniedz pilnvaru, kas saskana ar Civilprocesa likuma
86. pantu [3] un Civillikuma 2289. pantu [2] ietver ari Advokataras likuma 48. panta [6]
minétas tiesibas. Sobrid tiesa, nostiprinot judikattra pienakumu advokatam pilnvarojuma
apjomu pieradit gan ar pilnvaru, gan ar orderi, nepamatoti un maksligi dublé pilnvaro-
juma apjomu.

Var secinat, ka tiesa ar lemumu centusies noteikt zvérinata advokata statusa atskir-
$anu no citam personam, kas var but par pilnvarnieku lieta, tomér tas nav izdevies, un
lémuma sniegtajai argumentacijai nevar piekrist $adu apsvérumu dél:

« orderis apliecina advokata tiesibas sniegt klientam juridisko palidzibu, tacu to
nevar uzskatit par pilnvaru Civillikuma izpratné, jo to nav izsniedzis klients,
bet advokats sev izrakstijis pats;

o orderi netiek ieklauts pilnvarojuma apjoms, un tas nepieskir advokatam Civil-
procesa likuma noteiktas parstavja tiesibas, bet apliecina faktu, ka advokats
sniedz juridisko palidzibu apjoma, kas noteikts Advokatiras likuma 48. panta.

Var uzskatit, ka orderis péc batibas ir specials uzdevums ierobezotu darbibu veik-
$anai un tam nevajag klienta izsniegtu rakstveida vai mutvardu pilnvarojumu. Pieméram,
uz ordera pamata advokats var pieprasit informaciju par savu klientu, savukart juristam,
kas nav advokats, $ada iespéja ir tikai uz notariali apliecinatas pilnvaras pamata. Si, iespé-
jams, arl ir vieniga nianse, kas lavusi orderim ka tikai advokata lietvedibas dokumentam
saglabaties 1idz masdienam.

Tiesa lémuma nepareizi ir tulkojusi Civilprocesa likuma 85. panta treso dalu,
proti, saskana ar minéto normu advokata pilnvarojumu juridiskas palidzibas sniegSanai
apliecina orderis, ja advokats uzstajas ka puses pilnvarots parstavis, un $o pilnvarojumu
apliecina ar rakstveida pilnvaru. Tulkojot gramatiski, redzams, ka likumdevéjs ir pare-
dzéjis divas iespéjas, ka advokats parstav personu civilprocesa. Likumdevéjs nav noteicis,
kuros gadijumos jaiesniedz abi dokumenti, kuros — pietiek tikai ar vienu. Tacu §1 norma
nelauj nesaubigi uzskatit, ka orderis ir pilnvarojumu apliecino$s dokuments.

Ari doktrina ir pausts viedoklis, ka ir atskirigas prasibas, kuram jaatbilst pilnvarai
parstavét, ko realizé advokats vai cita persona. Advokatam pietiek ar rakstveida pilnvaru
15, 307).
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Nemot véra iepriek$minéto, rodas vairaki jautajumi. Vai pirms §is neviennozimigas
judikataras mainas personam tika nodariti zaudéjumi, vai tika konstatéts, ka advokats
savas tiesibas un pienakumus pilda negodpratigi? Vai tiesi orderis ir tas dokuments, kas
turpmak Jaus tiesam parliecinaties, ka advokats pilnvarotaja varda uzdevumu veic godam?
Vai lémums ir sasniedzis judikataras pamatprincipu mérki?

Atskiriba no pilnvaras orderis civilprocesa tiek izmantots, lai noskirtu gadijumus,
kuros advokats parstav klientu, no gadijumiem, kuros advokats sniedz tikai juridisko
palidzibu (vai kriminalprocesa — ir aizstavis; administrativo parkapumu lietvediba — pilda
vél nenoteiktakus uzdevumus). Savukart no Satversmes tiesas lietas Nr. 2014-12-01 steno-
grammas var secinat, ka ordera jéga ir formala — advokata statusu apliecinosa; tas lidz
$im ticis izmantots ka pamats noskirsanai, vai izdevumus par advokata sniegto juridisko
palidzibu ir jaatlidzina lieta zaudéjusai pusei.

Japiekrit Satversmes tiesas tiesnesei S. Osipovai, kas noradijusi: ja advokats ir atpa-
zistams, ir lemums par advokata uznemsanu Advokatu kolégija, ir amata zimes, dati par
vinu ir publiski pieejami — tas viss liek domat, ka pasa advokata noteiktas formas aplieci-
najums (orderis) savu jégu zaudé. So pasu mérki (apliecinat advokata statusu) iespéjams
sasniegt ari cita veida — ar advokata iesniegtu apliecinadjumu tiesai, pieméram, ar amata
nosaukumu pirms uzvarda, ka to dara prokurori, tiesnesi, notari, tiesu izpilditaji un citas
tiesu sistémai piederigas personas. Turklat ordera iesniegsana un esamiba lieta pati par
sevi neapliecina advokata statusu. Piemeéram, ja persona ir bijusi advokats laika, kad noti-
kusi pirma tiesas séde, turpinot lietas dalibnieka parstavibu citas tiesas sédés $aja instancé,
personai var but lieta esos$s izrakstits orderis (ari kasacijas instancei adreséts, pieméram,
jalieta jau vienreiz kasacijas instancé ir tikusi izskatita) pat tad, ja persona darbibu advo-
katara ir apturéjusi vai ari kolégija to ir atskaitijusi vai izslégusi. Citiem vardiem sakot,
ne jau orderis apliecina advokata statusu, bet gan Latvijas Zvérinatu advokatu padomes
lémumi, kuri turklat ir publiski, un tiesi tie nosaka tiesibas un pienakumus advokatam
lietot amata simbolus (amata zimi, talaru), ka ari istenot advokata tiesibas juridiskas
palidzibas snieg$ana un aizstaviba [18].

Gadijumi, kas apliecina, ka orderis nepierada advokata statusu un tiesibas pildit
likuma noteiktos pienakumus, jau ir konstatéti prakseé. 2018. gada 1. februari Zemgales
apgabaltiesa apelacijas kartiba skatija kriminallietu péc Tukuma rajona prokuratiiras
prokurores apelacijas protesta, kura noradits, ka péc kriminallietas izskatianas pirmas
instances tiesa tika konstatéts, ka aizstavim lietas izskati$anas laika pirmas instances
tiesa saskana ar Latvijas Zvérinatu advokatu padomes Disciplinarlietu komisijas [émumu
bijis aizliegts pildit advokata pienakumus. Tatad, kaut gan lieta bija zvérinata advokata
izrakstits orderis, advokats nebija tiesigs veikt apstdzéta aizstavibu [13].

Mineétais apliecina, ka nepamatota ordera statusa tulkosana var novest pie sekam,
kas aizskar personas likuma noteiktas tiesibas gan uz tiesu, gan uz lietas izskatisanu
sapratiga termina. Sada situdcija tiesiska valsti nav pielaujama un ir antikonstitucionala.

Satversmes tiesa savulaik ir noradijusi, ka advokata orderis ir publisks akts, kas
apliecina advokata juridiskas palidzibas sniegsanu [9], tomér $ads apgalvojums ir pretéjs
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tam, kas nodibinats Administrativa procesa likuma 1. panta piektaja un sestaja dala,
proti, saskana ar Sim normam aréjais normativais akts ir Satversme, likumi, Ministru
kabineta noteikumi un pasvaldibu saistosie noteikumi, ka ari starptautiskie ligumi un
Eiropas Savienibas pamatligumi un uz to pamata izdotie normativie akti. Iek$éjais nor-
mativais akts ir tiesibu akts, kuru publisko tiesibu subjekts izdevis ar mérki noteikt savas
vai sev padotas institacijas iek$éjas darbibas kartibu vai izskaidrot kada aréja normativa
akta piemérosanas kartibu sava darbibas joma (instrukcija, ieteikums, nolikums u. c.),
turklat, ka izriet no $1 pasa normativa akta 16. panta pirmas dalas, iek$éjais normativais
akts ir saisto$s tam publisko tiesibu subjektam, kas $o aktu izdevis, ka ari $im publisko
tiesibu subjektam padotajam institficijam. Privatpersonam iekséjais normativais akts nav
saisto$s [1]. Tadéjadi var uzskatit, ka orderis ka advokata lietvediba eso$s dokuments var
tikt izmantots tikai tam meérkim, kas noteikts Advokataras likuma 48. panta.

Ari Civilprocesa likuma 82. panta batu jadzés atsauce, jo, ja advokats neparstav
personu procesa uz pilnvaras pamata, var secinat, ka tiesu sistémai piederiga persona
sniedz personai tikai juridisko palidzibu, un, ja apstiprinas, ka advokata tiesibas nav iero-
bezotas vai izbeigtas saskana ar Advokatiras likuma noteikumiem, tad nekads papildu
apliecinajums juridiskas palidzibas sniegsanai nebutu nepieciesams.

Neviena aréja normativaja akta nav noteikta ordera aizpildisanas kartiba, sekas
par ta neprecizu vai nepareizu aizpildisanu. Ordera noformésanas noteikumi ir ietverti
Atzinuma par advokata ordera saturu [14; 18], kas apstiprinats ar Latvijas Zvérinatu advo-
katu padomes 2010. gada 20. decembra lémumu Nr. 278 — tatad ar iek$éju aktu. So iek$éjo
aktu apstiprinajusi AT 2017. gada 27. junija lémuma lieta Nr. C32336415; SKC-1299/2017,
skaidrojot, ka Latvijas Zvérinatu advokatu padomes izdots iek$éjais normativais akts, kura
reglamentéta advokata ordera noformeésanas kartiba, ir saistoss ikvienam advokatam. Taja
noteikto prasibu ignorésana paklauj apdraudéjumam parstavamas personas tiesibas uz
taisnigu tiesu un batiski apgratina tiesas pienakumu parliecinaties par advokata statusu
un tiesibam veikt procesualas darbibas izpildi, ka ari rada pamatotas $aubas par advokata
profesionalitati un spéju nodrosinat kvalitativu juridisko palidzibu [12].

Seit minétais apliecina, ka ordera ka tiesibu elementa jégas nepareiza iztulkosana
un piemérosana var but bistama.

Advokatiiras likuma 48.! panta noteikts, ka Latvijas Zvérinatu advokatu padome
apstiprina ordera paraugu, nedodot tiesibas Latvijas Zvérinatu advokatu padomei izdot
aréju normativo aktu, kas noteiktu ordera aizpildisanas kartibu. Tadéjadi ordera veidlapa
un tas aizpildisanas kartiba uzskatama par ieteikumu, nevis par reguléjumu.

Javerte ari specialaja likuma, proti, Latvijas Republikas Advokaturas likuma 5. panta,
noteiktais, ka advokati ir tiesu sistémai piederigas personas lietu vesanai jebkura Latvijas
Republikas tiesa un pirmstiesas izmeklésanas iestadé péc pusu, apsiidzéto un citu lietas
dalibnieku (klientu) izvéles un vinu uzdevuma, ka ari likuma noteiktajos gadijumos tiesu
priek$sédétaju, pirmstiesas izmeklésanas iestazu vaditaju un Latvijas Zvérinatu advokatu
padomes uzdevuma. Advokati likuma noteiktaja kartiba sniedz ari citu juridisko pali-
dzibu [6]. No minéta ari izriet klienta un advokata vieno$anas autonomija.
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Savukart, pievérsot uzmanibu pilnvarojuma institatam, AT Civillietu departa-
menta tiesnesi pareizi noradijusi, ka no Civilprocesa likuma izriet ¢etri gadijumi, kuros
advokata statuss ir obligats priek$noteikums pilnvarojuma spéka esibai vai ipasu tiesibu
izmanto$anai.

1. Ja fiziskas personas pilnvara nav notariali apliecinata. Saskana ar Civilprocesa
likuma 85. panta pirmo un tre$o dalu fiziska persona vienkarsu rakstveida
pilnvaru, kas nav notariali apliecinata, var izsniegt tikai advokatam.

2. Lietas vesanai kasacijas instances tiesa. Saskana ar Civilprocesa likuma 82. panta
sesto un septito dalu lietas kasacijas instances tiesa fiziskas personas ved pasas
vai ar advokata starpniecibu, juridiskas personas — ar amatpersonu vai advokata
starpniecibu.

3. Ja tiesas procesa uzvaréjusi puse vélas no zaudéjusas puses piedzit izdevumus
advokata palidzibas samaksai (Civilprocesa likuma 44. panta pirmas dalas
1. punkts; ari Augstakas tiesas Civillietu departamenta 2015. gada 28. augusta
spriedums lieta Nr. C27130310; SKC-0187/2015).

Ja advokats sniedz juridisko palidzibu saskana ar Civilprocesa likuma 82. panta
ceturto dalu. Turklat janorada, ka juridiskas palidzibas snieg$ana $is normas izpratné nav
“klasiska” parstaviba. Tas ir klienta dots uzdevums advokatam piedalities tiesas procesa,
savas procesualas tiesibas realizéjot pasam prasitajam, atbildétajam vai tresajai personai,
bet advokatam sniedzot juridiska rakstura padomus, uzdodot jautajumus citiem lietas
dalibniekiem un lieciniekiem un piedaloties tiesas debatés. Tas nav pilnvarojums izpildit
visas (pilnvara noraditas) procesualas darbibas lietas dalibnieka vieta un ir janoskir no
Civilprocesa likuma 82. panta otraja dala, 83. panta, 85. panta otraja dala un 85. panta
tresas dalas otraja teikuma minéta pilnvarojuma [10].

Latvija tiek daudz runats par advokata procesa ieviesanu, tomér, pieméram, Seit
analizéta lémuma pienemsana neveicina ne sadarbibu starp tiesu un tiesai piederigajam
personam, ne sabiedribas uzticibu tiesai.

Judikatiiras grozisana, ja tas veik$anai nav objektivu apstaklu (grozijumu norma-
tivajos aktos u. c. ieprieksminéto apstaklu), turklat laika, kad juristu vida tiek spriests
par atteik$anos no ordera advokata lietvediba gan ta arhaisma dél, gan nesaprotamas ta
juridiskas dabas, izrietoSo pienakumu un atbildibas vai citaim iestadém saistosa spéka
dél, neveicina vienotu izpratni par tiesibam uz parstavibu un tiesibam uz tiesu [18].

Jauzsver, ka valsts ir veikusi tiesu sistémas modernizé$anu, lénam tiek ieviesta
elektroniska sazina tiesa, un ari iespéjam parliecinaties par zvérinata advokata statusu
jaatbilst masdienu prasibam. Saskana ar Advokataras likuma 18. pantu Latvijas Zvérinatu
advokatu kolégija ir neatkariga Latvijas zvérinatu advokatu profesionala korporacija, kas
apvieno visus Latvija praktizéjosos zvérinatus advokatus, tikai Latvijas Zvérinatu advokatu
kolégijai ir $aja likuma noteiktas tiesibas un pienakumi [6].

Var secinat, ka tikai Latvijas Zvérinatu advokatu kolégija var apliecinat, ka kon-
kréta persona ir zvérinats advokats un tiesigs uznemties normativajos aktos noteiktos
pienakumus un istenot tiesibas.
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Vajag sakt diskusijas par to, ka nodrosinat personam, iestadém un instittcijam
iespéju elektroniski parliecinaties, vai persona, kas uzstajas ka zvérinats advokats lieta,
nav izslégta no kolégijas un vai tas darbiba nav apturéta.

Situacijas var bat dazadas, un nav pielaujams, ka advokatu pienakums ir tadu dar-
bibu veiksana, ko neietver starp klientu un advokatu jau noslégta vienosanas, vienlaikus
liedzot personai tiesibas uz taisnigu tiesu.

Secinajumi

1.

2.

Sobrid var uzskatit, ka tiek parkaptas personas tiesibas uz advokatu (vienosanas
briviba) un faktiski notiek iejauksanas advokata un klienta attiecibas.

Zvérinata advokata statusu un piederibu kolégijai apliecina Zvérinatu advokatu
padome atbilstosi Latvijas Republikas Advokataras likuma noteikumiem, $adi
lémumi ir publiski, tatad ieguvusi publiska akta spéku. Orderis nav pamats
apliecinajumam, ka persona ir zvérinats advokats, tas vien norada uz sniedzamas
juridiskas palidzibas apjomu un institaciju, tatad orderis ir saistams tikai ar
lietas vesanas kartibu, nevis personas piederibu Zvérinatu advokatu kolégijai.

. Orderis neapliecina advokata pilnvarojumu civilprocesa tiesa, jo nav publisks

akts, ta aizpildisanas kartibai nav aréja normativa reguléjuma, pieejams vien
Zvérinatu advokatu padomes izdots “Atzinums par advokata ordera saturu”, kas
nesniedz konkrétas norades par dokumenta ierakstamas informacijas apjomu.
Likumdevéjs nav sniedzis ordera definiciju, bet noradijis, ka tas dod eksluzivas
tiesibas advokatam vakt pieradijumus, pieprasit informaciju, iesniegt kasacijas
sidzibu un istenot aizstavibu. Minétais nav paplasinami tulkojams, padarot
orderi par zvérinata advokata pilnvarojuma sastavdalu. Orderi var uzskatit
par ipasu dokumentu to darbibu veiksanai, kas noteiktas Advokataras likuma
48. panta. Savukart to, vai advokats uzstajas ka pilnvarota persona tiesa, aplie-
cina izdota pilnvara. Ja tas nav, batu uzskatams, ka zvérinats advokats sniedz
tikai juridisko palidzibu Civilprocesa likuma 82. panta paredzétaja apjoma.

. Civilprocesa likuma 85. panta tresa dala nav tulkojama paplasinati, proti, pilnva-

rojumu advokatam apliecina rakstveida pilnvara, kas izsniegta advokatam. Uz
pilnvaras pamata zvérinats advokats var gan parstavét personu, gan sniegt juri-
disko palidzibu, savukart uz ordera pamata $obrid var sniegt tikai juridisko
palidzibu. Nav pamata $adam dualismam. Orderis ka advokata lietvediba esoss
dokuments var tikt izmantots tikai tam meérkim, kas noteikts Advokaturas
likuma 48. panta. Ari atsauce Civilprocesa likuma 82. panta batu jadzés, jo
var secinat, ka gadijuma, ja advokats procesa neparstav personu uz pilnvaras
pamata, tiesu sistémai piederiga persona sniedz tikai juridisko palidzibu per-
sonai, un, ja apstiprinas, ka advokata tiesibas nav ierobezotas vai izbeigtas saskana
ar Advokataras likuma noteikumiem, tad papildus kads apliecinajums juridiskas
palidzibas snieg$anai nav nepieciesams.
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5. Civilprocesa ietvaros jadiskuté par ordera lietderibu un nepieciesamibu vai
ta turpmako tiesisko statusu. Jaraisa diskusija par ordera aizstasanu ar elek-
tronisku iespéju personam un iestadém parliecinaties par zvérinata advokata
tiesibam pildit likuma noteiktos pienakumus un uznemties tiesibas.

Sworn Advocate's Retainer as Legal Element

Abstract

Currently the case law states that a sworn advocate as a member of the judicial
system should be given a simple written power of attorney, in addition to which a retainer
is to be issued, and that the sworn advocate’s retainer certifies not only the authorisation
as such, but also the special nature of a person’s belonging to the judicial system — sworn
advocate — status.

There are now discussions among professionals about the abandonment of the
retainer as a lawyer’s record-keeping document. Thus, it is not clear what the case law
solves in practice when determining that just a power of attorney and retainer together
authorise a sworn advocate in a civil procedure. On the contrary, there have been no
problems so far about when and why the retainer was to be served. The court, on the other
hand, in the present situation may express a lack of confidence in the sworn advocate
institution, unreasonably pointing out that a sworn advocate can be identified on the basis
of a retainer issued, rather than by public law, and effectively denying it a person belonging
to the judicial system.

Keywords: sworn advocate, retainer, power of attorney.
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Abstract

Author analyses quite a sensitive issue for society — white-collar crime in Ukraine,
defining the optimally probable model of criminal liability. The white-collar shadow
economy level is rather high in Ukraine — 45.96 % of the GDP and correlates with the respec-
tive data of Nigeria. The author’s approach can be related to two aspects: first, prevent
excessive criminalization activities; second, effectively punish white-collar criminals.

Keywords: criminal liability, punishment, white-collar crime, restriction of liberty,
confiscation of proceeds.

Introduction

The purpose of criminal law is to protect individuals and the entire society from
socially dangerous acts. The method of such protection is recognition of acts like crimes,
and establishment of criminal liability of persons who have committed them.

This liability is realised through state conviction, as well as criminal punishment
and (or) other criminal legal measures that apply to the guilty persons. The main goal of
criminal liability in a democratic society is to prevent new crimes that could be committed
by both a person to whom this liability was applied and by other members of society.

Criminal law cannot and should not be the main means of resolving social con-
flicts, since its application is always connected with a significant restriction of the rights
and freedoms of a perpetrator, as well as with collateral negative consequences for other
persons and entire society. At the same time, the use of criminal law to regulate social
relations, especially in the economic sphere, is often not effective. Therefore, in the science
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of criminal law, there is no doubt that criminal legal regulation of social relations is
permissible only as an extreme, the last possible means, the ultimo ratio.

This conclusion is especially relevant in relation to white-collar crimes — corruption
and other crimes committed by public officials, as well as economic and professional
crimes. Usually, these crimes are committed by corruption, fraud, abuse of trust and
negligent performance of official duties. These crimes cause significant harm, such as
substantial property damage, harm to authority of public power, and in some cases, harm
to life or human health.

Based on this, in determining the criminal liability for white-collar crimes, it is
necessary to consider the significant harm they cause and the specifics of the personality
of the white-collar offender. In contrast to the so-called common criminals, who commit,
for example, thefts, robberies, bandit attacks, rape, etc., white-collar criminals in society
have a positive reputation, care about their families, do not abuse alcohol or drugs. These
personal characteristics of white-collar criminals should be taken into account when
establishing criminal liability for the crimes they commit.

However, traditionally the criminal law is trying to use a unified approach to
the application of criminal liability measures to both “common” criminals and white-
collar criminals. However, traditionally, the criminal legislation tries to use a unified
approach when applying criminal liability measures to both “ordinary” criminals and
“servants”. We can observe obvious shortcomings of this approach in the post-Soviet
space, including Ukraine. The law provides for a strict punishment for white-collar
crimes, mainly in the form of long-term imprisonment. Courts often disagree with such
a decision of the legislator, and will use many opportunities of the Ukrainian criminal
law to mitigate punishment or use probation.

This difference between the criminal law and the practice of its application also
increases the level of corruption risks in this area. As a result, criminal responsibility
does not reach the goal of preventing white-collar crime, and sometimes even contributes
to its growth.

Therefore, it is important to research the problems of optimisation of criminal
responsibility for white-collar crimes.

Aim

The aim of this article is to research, using the experience of Ukraine, the pos-
sibility of developing an optimal model for criminal liability of persons who have com-
mitted white-collar crimes, and, in case of a positive result, the determination of its
main components. This model should take into account personal characteristics of
the subjects of these crimes, as well as provide for a complex of measures of criminal
legal effect that will provide for the least possible restriction on the rights and freedoms

of the guilty person and will be necessary and sufficient to achieve the goals of criminal
responsibility.
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Materials and Methods

This study is based on regulation acts, criminal legislation, Criminal Law
Convention Council of Europe on Corruption (1999), Recommendation No. R (99) 22 of
the Committee of Ministers to Member States concerning prison overcrowding and
prison population inflation (Adopted by the Committee of Ministers on September 30,
1999 at the 681% meeting of the Ministers’ Deputies), the data of Corruption Perceptions
Index 2017 from International Organisation Transparency International, the study of
the Association of Chartered Certified Accountants “Emerging from the shadows.
The shadow economy to 2025”, the information of the Word Bank, the analysis of
450 criminal cases of white-collar crimes, according to which the courts of Ukraine had
sentences (2009-2017), research works and opinions of progressive people in this field.
Article is grounded on dialectical, comparative, analytic, synthetic and comprehensive
research methods.

Results and Discussion

For the first time the theory of “white-collar crime” was formulated by the American
criminologist Edwin Sutherland and represented in 1939 in a speech to the American
Sociological Society. In his later article in 1940, the author substantiated the existence of
white-collar criminality, which is a criminality of “upper or white-collar class, composed
of respectable or at least respected business and professional men”. This criminality is
different from “crime in lower of persons of low socioeconomic status” [12, 1].

Sutherland proved that white-collar crime is a real crime, and it is very dan-
gerous for society. He wrote: “The financial cost of white-collar crime is probably several
times as great as the financial cost of all the crimes, which are customarily regarded
as the ‘crime problem’” The danger with this type of crime is not limited to causing
financial damage.

The author states:

“The financial loss from white-collar crime, great as it is, is less important than damage
to social relations. White-collar crimes violate trust and therefore, create distrust,
which lowers social morale and produces social disorganisation on a large scale. Other
crimes produce a relatively little effect on social institutions or social organisation.”
(12,4, 5]

Based on this, he believes that “a white-collar criminality in general terms will be
also a description of the lower class. The respects in which the crimes of the two classes
differ are the incidentals rather than the essentials of criminality. They differ principally
in the implementation of the criminal laws which apply to them” [12, 7]. The author comes
to a conclusion that “the white-collar criminals are segregated administratively from
others criminals, and largely as a consequence of this are not regarded as real criminals
by themselves, the general public, or criminologists” [12, 8].
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The term “white-collar crime” is criminological and in criminal law has no precise
definition. Dervan and Podgor in their article “White-collar Crime”: Still Hazy After All
These Years stated that there is no clear list of “white-collar crimes”, although more than
75 years have passed since the appearance of this term. This is explained by the following:
“Yet the term ‘white-collar crime’ was used initially as a sociological term and has been
used more recently as a legal term tied to specific criminal offenses” [10, 766]. Ukrainian
researchers Kamensky [8, 341-343] and Melnychuk [9, 197], based on the analysis of
scientific literature, also note the lack of clarity in the criminal law definition of “white-
collar crime”.

According to the U.S. Department of Justice, Dictionary of Criminal Justice Data
Terminology, it is

“non-violent crime for financial gain committed by means of deception by persons

whose occupational status is entrepreneurial, professional or semi-professional, and

utilising their special occupational skills and opportunities; also, non-violent crime for

financial gain utilising deception and committed by anyone having special technical

and professional knowledge of business and government, irrespective of the person’s
occupation” [16, 215].

In a generalised form, white-collar crimes include crimes such as corrupt and
other crimes, committed by public officials, as well as economic and professional crimes.
This definition will be used for the purposes of this study. It should be noted that a more
detailed analysis of the definition and types of white-collar crimes is not the aim of
this article.

In modern criminal law, there is no doubt that white-collar crimes are real crimes
for which criminal responsibility is applied. At the same time, there is a discussion on
the theory of criminal law about what measure of such responsibility and punishment
should be applied to white-collar criminals.

When solving this problem, it is necessary to consider the characteristics of
white-collar criminality:

1) these crimes cause significant harm to public relations, which entails extremely

negative consequences for society and the state as a whole;

2) usually, the society does not perceive these crimes as dangerous, treats them as
loyal, which is explained by their non-violent nature and, as a rule, by the absence
of harm to the property of individuals;

3) persons guilty of committing these crimes are characterised positively, do not
pose a physical danger to society, which is significantly different from those
committing ordinary crimes.

Further are discussed the characteristics of Ukrainian white-collar criminality.

Causing significant harm to public relations. As to the extent of the harm that
leads to white-collar crimes in Ukraine, indicators such as corruption and the shadow
economy can be concluded. It is known that these negative social phenomena arise from
the commission of white-collar crimes, and, therefore, these phenomena are in a directly
proportional relationship.
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To determine the level of corruption in Ukraine, data of Corruption Perceptions
Index 2017 from International Organisation Transparency International will be used.
This index ranks 180 countries and territories by their perceived levels of public sector
corruption according to experts and businesspeople, uses a scale of 0 to 100, where 0 is
highly corrupt and 100 is very clean. In 2017, Ukraine ranked 130" in this rating with
30 scores. To compare, Latvia has the 40t rank (30 scores), Poland — 36" (60 scores),
Germany — 12t (81 scores). From this rating, we can see that Ukraine is one of the most
corrupted countries within the Europe and Central Asia group. In this group a higher
index was observed only in Russia (135" place), Kyrgyzstan (135" place), Uzbekistan
(157 place), Tajikistan (161°t place) and Turkmenistan (167t place) [15].

The next negative social phenomenon, derived from white-collar criminality, is
the shadow economy. The study of the Association of Chartered Certified Accountants
“Emerging from the shadows. The shadow economy to 2025”, which was published in
June 2017, the size of shadow economies of Ukraine in 2016 consisted of 45.96 % of
Gross Domestic Product (GDP). Among the 28 countries, the information on the shadow
economy of which is presented to the study, the situation is worse only in Nigeria (48.37 %
GDP) and Azerbaijan (67.04 % GDP). In Latvia, this indicator makes 24.17 % GDP, in
Poland — 23.68 %, in the USA — 7.78 % [13].

A high level of corruption and shadow economy has an extremely negative impact
on economic and social development of Ukraine. Despite the presence of significant
natural resources, developed industry and agriculture, GDP per capita in Ukraine is
extremely low. According to the information of the Word Bank, in 2016 Ukraine had
GDP per capita $ 2,185.7. To compare, GDP per capita in Latvia was $ 14,071.0, Poland —
$12,414.1, Germany — $ 42,161.3, the USA — $ 57,638.2 [14]. Due to non-payment of taxes
and other illegal economic activities, the state does not have sufficient resources to fulfill
social functions; a high level of corruption leads to a significant stratification of society,
the bulk of which goes into the category of low-income people. This gives grounds for
the conclusion that white-collar criminality causes significant damage to public relations.

Loyal attitude of society to white-collar criminals. For individuals who have
committed corruption and economic crimes, society is much more loyal than towards
traditional criminals, especially those who commit violent crimes and crimes against
property of individuals.

Kamensky explains this situation as follows, “because of the corruption and
the absence of perception of justice, fairness and accountability, both in politics and
business, many white-collar crimes, such as smuggling, counterfeiting and tax evasion,
are viewed as morally neutral, or even acceptable. It causes frustration and even hatred
against the corrupt government engaged in self-dealing, and that does not operate for
the benefit of the common folk is one of the major reasons for passive approval of such
non-violent crimes with economic substance. This deviant ideology within economically
oppressed society can be formulated this way: “The government cheats against you, so
cheat it back”. On the other hand, the vast majority of Ukrainian white-collar criminals
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also believe that cheating or embezzling is insignificant, at least with respect to moral
barometers.” [8, 344].

This attitude to the white-collar crimes contributes to its further spread. It has
been observed that this affects the attitude of judges towards such persons. In many cases,
the punishment imposed for the white-collar crimes is not strict; often such persons are
generally exempted from serving their sentence.

Positive characteristics of white-collar criminals. When speaking about the char-
acteristics of people committing white-collar crimes, it is necessary to take into account
that they differ significantly from other criminals. To describe white-collar criminals,
Sutherland used the words of Judge Woodward, which he had pronounced in 1933 upon
imposing a sentence on the officials of H. O. Stone and the company: “You are men of
affairs, of experience, of refinement and culture, of excellent reputation and standing
in the business and social world.” [12, 8]. This characteristic is typical for this category
of criminals, and, therefore, should be considered when establishing certain types of
criminal penalties in the law and in applying the courts. If this is not done, then there
is a high probability that the courts will be based only on a positive characterisation of
a criminal’s identity when assigning punishment. Such a situation will lead to the fact
that a real criminal penalty will not be imposed.

Given the personality of white-collar criminals, it is not advisable to establish in
the law a penalty in the form of a deprivation of liberty for crimes that are not serious.
Such an assumption is based on the absence of physical danger for the society of such
persons, as well as the large number of negative side effects of the punishment in the form
of the deprivation of liberty.

The criminal law must solve a very difficult task, to create a system of criminal
penalties for white-collar crimes that will be adequate to the damage caused by these
crimes, capable of achieving the goals of preventing these crimes and, at the same time,
adequate to the identity of white-collar criminals and society’s attitude to their deeds.

Historical analysis of the criminal legislation of Ukraine and the practice of its
application shows that over the past 50 years, the system of counteraction to these crimes
has undergone significant changes several times. In many cases, the search for an optimal
model of such counteraction was carried out by trial and error. At present, there is no
reason to speak of an optimal solution to this problem.

Thus, during the period of Ukraine’s membership in the USSR, the number of
white-collar crimes that could be committed was extremely limited. This was due to
the existence in the Soviet republics of the command and administrative system of man-
agement and the absence of a market economy.

At the same time, the Criminal Code of the Ukrainian Soviet Socialist Republic
of 1960 established very strict penalties for such white-collar crimes as embezzlement,
bribery and other crimes in the sphere of official activity. It was established in the criminal
law that for such crimes long periods of deprivation of liberty with confiscation of prop-
erty and deprivation of the right to hold certain positions or engage in certain activities
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should be applied. For example, Article 84 for the embezzlement of state or collective
property by abuse of official position established a punishment from three to fifteen years
of imprisonment with confiscation of property and with deprivation of the right to hold
certain positions or engage in certain activities for up to five years; if such embezzlement
was committed in especially large amounts, then in accordance with Article 86-1 the pun-
ishment was from ten to fifteen years of imprisonment with confiscation of property.

Article 168 established a punishment for a bribe from five to fifteen years of impris-
onment with deprivation of the right to hold certain positions or engage in certain activ-
ities for a period of five years and confiscation of property. It was possible even to apply
death penalty for some types of embezzlement and bribes. Courts in most cases did not
have the opportunity to release the guilty from serving the sentence or to impose to him
a milder punishment related to deprivation of liberty. Due to complete control of the state,
as well as specifics of the economic system, the white-collar crimes were not widespread
in the Soviet period. However, despite such serious criminal sanctions, the commission
of these crimes was not a rarity.

After Ukraine had become independent in 1991, the liberalisation of economic
system and development of a market economy began. At the same time, the number of
white-collar crimes increased significantly, and new types of economic crimes appeared.
So, along with corruption crimes and embezzlement, criminal responsibility was estab-
lished for tax evasion, fraud with financial resources, fictitious entrepreneurship and
other economic crimes.

In 2001, the new Criminal Code (CCU) was adopted in Ukraine. As in the Criminal
Code of 1960, the main type of punishment for white-collar crime was deprivation of
liberty; the fine was imposed as punishment only for a small number of economic crimes.

It should be noted that criminal legislation liberalised criminal liability for these
crimes. Thus, terms of deprivation of liberty were significantly reduced, and Article 75
of the Criminal Code gave the opportunity to apply probation to persons who were sen-
tenced to imprisonment for up to five years. However, in the criminal law the specificity
of white-collar crime was not considered. In fact, a single approach to both white-collar
and other criminals were used.

This situation very quickly changed the practice of applying criminal punishment
for these crimes. Courts, like society as a whole, began to treat white-collar criminals
very loyally. The fines imposed for these crimes were scanty, often significantly smaller
than the damage caused by the crime.

In cases where the CCU only imposed a sentence of imprisonment for a particular
white-collar crime (such us embezzlement, bribery, qualified types of tax evasion, ficti-
tious entrepreneurship, etc.) the courts used probation almost in all cases on the basis of
Article 75 CCU. This meant that if during a court-appointed probation period from one
to three years such a person did not commit a new crime, did not systematically violate
the public order, and did also perform the duties assigned to him by court, the punishment
in the form of deprivation of liberty would not be enforced. Obligations that were imposed
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on the perpetrator were very simple and, as a rule, amounted to the following: 1) period-
ically appear for registration with the penitentiary offices; 2) inform these offices about
the change in the place of residence. In fact, white-collar criminals remained unpunished.

For example, in the period from 2001 to 2011, for tax evasion in an especially large
amount, Part 3 of Article 212 CCU provided for punishment in the form of deprivation
of liberty for five to ten years with confiscation of property and with the deprivation of
the right to hold certain positions or engage in certain activities for up to three years.
Analysis of the practice of courts of Ukraine for the period between 2008 and 2011
showed that more than 90 % of the cases were sentenced to imprisonment for a period of
five years, from serving of which the person was released with probation. Thus, the court
had very broad opportunities for imposing punishment for these crimes; either to impose
a penalty of imprisonment from five to ten years in real terms, or to release from serving
a sentence with probation, which would mean actual impunity of the crime.

Impunity of white-collar crimes contributed to their widespread distribution, and
also significantly increased corruption risks in this area.

On November 15, 2011, changes were introduced in CCU, which were aimed at
changing the system of punishment of economic crimes. A penalty was imposed on
the form with a fine for most of these crimes, instead of a non-alternative imprison-
ment. The size of the fine has increased significantly. It was also introduced as the rule
that for more serious crimes the amount of the fine cannot be less than the amount of
damage caused by the crime or the benefit obtained from the crime. For the first time
in the Ukrainian legislation, it was provided for the replacement of an unpaid fine with
imprisonment for a term from one to twelve years.

A significant shortcoming of these legislative changes was the fact that a high fine
should be paid in a very short time, as the criminal law, as before, provides against the pos-
sibility of an installment payment of a fine not more than one year. Therefore, proceeding
from the minimum in 2018 sums of taxes, evasion from payment of which is qualified
in accordance with Part 3 of Art. 212 CCU, the minimum fine is UAH 4,405,000 (about
EUR 136,377). If this amount is to be paid within a year, the monthly payment will be
EUR 11,365. At the same time, the minimum wage in Ukraine at the beginning of 2018
was about EUR 115, almost 100 times lower than the monthly payment of the convict
to a fine. If the fine is not paid on time, according to the criminal legislation (Article
53 of the CCU), the convicted person will have to serve a sentence of imprisonment for
ten years.

It can be assumed that the legislator thus tried to encourage white-collar criminals
with hidden incomes (for example, assets of offshore companies, deposits on foreign
currency accounts in foreign countries, property issued for other persons), to refund
money to the state budget. However, analysis of judicial practice shows that this law is
often used by people who have no income but have agreed to perform the functions of
“fictitious directors”. For such persons, there is no other way out of this situation, as serve
a sentence to ten years of imprisonment in a year after the verdict of the court.
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The next innovation of the Ukrainian legislation in establishing the limits of crim-
inal liability for white-collar crimes was a significant increase in repressiveness in relation
to corruption offenses. By the law of February 12, 2015, changes were made to the CCU,
which prohibited the use of incentive criminal law norms for corruption offenses.

Under this law, for example, if an investigator or a prosecutor received a bribe, then
in accordance with Part 3 of Art. 368 of the CCU, they must be sentenced to imprisonment
for a term of five to ten years with the deprivation of the right to hold certain positions or
engage in certain activities for up to three years and with confiscation of property. In this
case, court has no right to mitigate the punishment on the basis of Article 69 CCU, for
example, to appoint a term of deprivation of liberty that is less than five years, or to apply
a softer punishment. The court is deprived of the opportunity to apply probation on
the basis of Article 75 CCU, or even to release from punishment a pregnant woman on
the basis of Article 79 CCU.

The adoption of such harsh measures against white-collar criminals who com-
mitted corruption offenses, in my opinion, is currently justified. As already noted,
the high level of corruption, which affects judicial system, requires strict and clear laws,
leaving little room for judicial discretion. Simultaneously, such strict laws with respect
to white-collar criminals are only permissible for a short time, as a “shock therapy”.

Since the entry into force of this law has passed less than three years, analysis of judi-
cial practice shows that the number of sentences to corrupt officials passed under this law
fell sharply compared to the previous period. Yet, the time for consideration of criminal pro-
ceedings in courts increased. It can be concluded that the defense side, realising the inevi-
tability of strict punishment, in every possible way delays trials in order to maximally
delay the appointment of punishment in the form of over long periods of imprisonment.

Thus, the experience of Ukraine in the establishment and application of criminal
responsibility for white-collar crimes can be defined as a “trial and error method”. Lack
of a well-thought-out, scientifically sound methodology for counteracting these crimes
resulted in a drastic change in strategy in this matter. Initially, there were unreasonably
cruel punishments for white-collar crimes in the Soviet period. Further, in the first 20 years
of Ukraine’s independence, the situation was characterised by almost total impunity due
to extensive application of probation for these crimes. At present, there is an insufficiently
thoughtful serious increase in criminal liability for corruption and some economic crimes.

As aresult of this application of the criminal law, corruption and shadow economy
have become widespread in Ukraine, which negatively affects economic and social devel-
opment of the state.

The question remains what should be the optimal model of criminal ability for
white-collar crimes. It should be noted that science of criminal law has not presented
the indisputable and the only correct answer to this question. The Ukrainian crim-
inalist Khavronuk states that over the course of its existence, earthlings have made more
than three hundred scientific discoveries, which without a doubt can be considered
a significant contribution; from writing and determining the duration of the year before
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the discovery of the boson to landing on Mars a 900-kilogramme rover with a full-scale
research laboratory. Nevertheless, since the creation of the Bible until today lawyers
have bothered to conclude that the punishment for a crime must be fair and adequate.
The mystery remains how to make it real [5, 284-285].

It is obvious that bringing to criminal responsibility and imposing punishment on
the person guilty of committing a crime in all cases, without exception, has to deal with
negative consequences. It is not only a significant restriction of the rights and freedoms
of the offender with possible negative consequences for his physical and mental health,
but also negative consequences for his family and other persons connected with him, as
well as the significant expenses of taxpayers’ funds related to implementation of justice
and execution of punishment.

This applies to all white-collar criminals. Moreover, taking into account their
personal characteristics, the number of people whose rights and interests can be limited
by the exposure of these negative side effects becomes significantly larger. To begin with,
they are children, spouses, parents, and other people who receive substantial material
support. In many cases, among white-collar criminals there are entrepreneurs who
employ workers. Criminal liability and punishment in many cases lead to the cessation
of the activity of such a business entity and, as a consequence, to the dismissal of workers.

Therefore, the construction of an optimal model of criminal responsibility for
white-collar crimes should begin with a thorough justification for the need for criminal-
isation of the offense. Such criminalisation is not expedient in cases when white-collar
offenses do not cause significant damage to society, and also if it is possible to effectively
counteract them by civil-law or administrative measures.

Failure to respect the principle of proportionality in solving this problem leads to
a violation of fair balance between the restriction of fundamental rights and significant
advantages for society as a whole. This gives rise to such a negative phenomenon as over-
criminalisation. Summarising the views expressed by American scientists on this issue,
Kamensky concludes that “over-criminalisation may suggest that a phenomenon where
the government establishes too many new crimes, punishes wrongdoing too severely, or
generally imposes too much into the common citizens behavior” [8, 345].

This phenomenon is researched in criminal law as applied to criminalisation of
offences in general [7; I] as well as to criminalisation of white-collar crimes [4; 11].

Husak in his study Over-criminalisation. The limits of the Criminal Law defends
a theory of the limits of penal sanction to combat the problem of over-criminalisation.
This author is sure that

“it is important to recognise that this theory has an even broader application. A theory of
criminalisation is needed to justify criminal laws we should retain, as well as to provide
the criteria by which we should decide whether to enact even more penal legislation.
Because I am more interested in retarding over criminalisation than in achieving these
latter objectives; however, the theory I present consists in a number of constraints to
limit the criminal sanction rather than a set of reasons to extend it” [7, V].
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Strader, based on the analysis of criminal cases of such white-collar crimes as
financial fraud, concludes that the application of criminal law to such offenses is justified
only in cases when civil and / or administrative remedies are insufficient and the harm
is identifiable and substantial. In the financial fraud arena, the “harm is usually financial
harm that is relatively simple to define, if not to quantify” [11, 50].

Such conclusions regarding the establishment of limits on criminalisation of white-
collar crime are justified. In general, a scientific study of the problems of criminalisation
of white-collar offenses should be continued.

Another unsolved problem is punishment, which needs to be applied to white-collar
criminals to achieve the goals of criminal liability. At the same time, it is necessary to con-
sider internal inconsistency of these crimes: the enormous damage they cause to society
and the positive attitude of society towards white-collar criminals, and also the positive
characterisation of their personality. Finding a reasonable balance is very difficult.

Solution of this problem should be carried out by deciding the question of what goals
of criminal punishment we want to achieve, and by what means we can do this. The main
purpose of criminal punishment is to prevent commission of new crimes, which includes
two components: special prevention or prevention of commission of new crimes by the con-
victed, and general prevention or prevention of commission of crime by other persons.

Achievement of special prevention in relation to white-collar criminals, as a rule,
does not present a great deal of complexity. To do this, it is sufficient to apply punishment
in the form of deprivation of the right to hold certain positions or engage in certain activ-
ities. If the occupation of a position becomes impossible, such a person will not be able
to commit a new crime using this post. As for corruption crimes, the entry of the guilty
person into the register of persons who have committed such crimes makes it impossible
for the person to occupy a public position during his lifetime, which practically excludes
commission of a repeated corruption offense.

It is much more difficult to achieve the second goal — to implement general preven-
tion. In science of criminal law, it is proved that the attainment of this goal is possible in
two ways: severity of criminal punishment and inevitability of its application. These two
methods are in correlation dependence; the higher the level of inevitability of punishment,
the less severe punishment can be and vice versa [6].

A serious negative side effect of conventional criminal penalties, in particular,
deprivation of liberty, is the high cost of public funds for their implementation. Nobel
Laureate-economist Becker in his work Crime and Punishment: The Economic Approach
first applied the economic approach to crime problems. The author, based on his math-
ematical calculations, concludes that in counteracting crime, “optimal decisions are
interpreted to mean decisions that minimise social loss in income from offenses” [3, 207].

It is interesting that Becker mathematically proved the correctness of the conclu-
sions made back in 1764 by an outstanding Italian lawyer and economist di Beccaria
in An Essay on Crimes and Punishments. More than 250 years ago, the scientist wrote,
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“The certainty of a small punishment will make a stronger impression, than the fear of
one more severe, if attended with the hopes of escaping; for it is the nature of mankind
to be terrified at the approach of the smallest inevitable evil, whilst hope, the best gift
of Heaven, hath the power of dispelling the apprehension of a greater; especially if sup-
ported by examples of impunity, which weakness or avarice too frequently afforded.
... That a punishment may produce the effect required, it is sufficient that the evil it
occasions should exceed the good expected from the crime; including in the calcula-
tion the certainty of the punishment, and the privation of the expected advantage. All
severity beyond this is superfluous, and therefore, tyrannical.” [2, 94, 95]

Becker also concludes that the reduction in the number of crimes is significantly
affected by the increase in the “probability that an offense is discovered and the offender
apprehended and convicted”. This is justified by the fact that “illegal activities “would
not pay” (at the margin) in the sense that the real income received would be less than
what could be received in fewer risky legal activities.” If there is no high level of prob-
ability of criminal prosecution, then increasing the severity of punishments will not
lead to the desired result, but at the same time significantly increase public spending on
combating crime [3, 207-209].

This also applies to white-collar crime in a full measure. An effective model of
counteraction to these crimes should include measures that can make their commission,
on the one hand, the riskiest in terms of the probability of identifying and bringing to
criminal responsibility, on the other — economically unprofitable.

As a rule, such punishments as deprivation of liberty and fine are imposed for
white-collar crimes. As additional punishments can be confiscation of property and
deprivation of the right to occupy certain positions or engage in certain activities.

Deprivation of liberty has long been a traditional form of punishment for criminal
law. The ability of this type of punishment to perform a punitive function is obvious. In
countries where there is no penalty in the form of the capital punishment, deprivation
of liberty is the most severe form of punishment. Such punishment, as already noted,
has significant negative side effects, and therefore, its application for white-collar crimes
should be limited. The punishment should be imposed only for serious crimes with
the aim of achieving the goal of general prevention, i.e. prevention of commission of
crime by other persons. Such crimes include serious corruption crimes.

Thus, according to Paragraph 1 of Art. 19 of Criminal Law Convention Council
of Europe on Corruption (1999) having regard to the serious nature of criminal offences
established in accordance with this Convention, each Party shall provide, in respect
of those criminal offences established in accordance with Articles 2 to 14, effective,
proportionate and dissuasive sanctions and measures, including, when committed
by natural persons, penalties involving deprivation of liberty which can give rise to
extradition.

If white-collar crimes are not serious, then in such cases, the punishment in
the form of deprivation of liberty should not be applied. Recommendation No. R (99)
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22 of the Committee of Ministers to Member States concerning prison overcrowding
and prison population inflation (Adopted by the Committee of Ministers on September
30, 1999 at the 6815 meeting of the Ministers’ Deputies) established that deprivation of
liberty should be regarded as a sanction or measure of last resort and should, therefore,
be provided for only, where the seriousness of the offence would make any other sanc-
tion or measure clearly inadequate. Member states should consider the possibility of
decriminalising certain types of offence or reclassifying them so that they do not attract
penalties entailing deprivation of liberty.

A real alternative to the deprivation of liberty is a restriction of liberty, for example,
such as was introduced in Poland as a result of the reform of February 20, 2015. Describing
this reform, Wiak writes,

“After the changes implemented with the act of February 20, 2015, a penalty of restric-

tion of liberty still consists in the obligation to perform unpaid supervised work for com-

munity purposes; however, its content may be supplemented with subsequent elements,

such as the obligation to stay in the permanent place of residence or another designated

place with the use of an electronic surveillance system, plus numerous obligations,

which are probations in nature and, which have been imposed so far on a convict in

the event of an imposed penalty of imprisonment with a conditional suspension of its

execution. The period for which restriction of liberty may be imposed was extended

to two years. A major decision of the legislator is also abolishment of the possibility of

conditional suspension of this penalty.” [17, 188—-189]

This type of punishment in Poland has been applied for a brief period, so it is too
early to draw conclusions about its effectiveness. However, it is obvious that it can be
considered as an effective measure to combat white-collar crime. Advantages of this
decision are that 1) this punishment is an alternative deprivation of liberty, which allows
to minimise negative side effects for society and individuals; 2) it includes separate ele-
ments of probation, but it has a real punitive effect and does not lead to actual impunity
for the offender.

Obviously, considering the personality characteristics of white-collar criminals in
the aspect of their positioning as a higher class, the elite of society, the punishment in
the form of supervised work (community service), without remuneration and for com-
munity purposes, for example, cleaning streets, can have a significant preventive effect.
In combination with prohibition to change the permanent place of residence without
permission, with the use of an electronic surveillance system, such measures will make
it possible to achieve the goals of criminal punishment no less effectively than depriva-
tion of liberty.

Another type of punishment, which is effective against white-collar criminals is
a fine. This punishment can be used as the basic or as an additional one. In the latter
case, it can be applied in addition to deprivation or restriction of liberty.

As noted by Becker, “fines have several advantages over other punishments: for
example, they conserve resources, compensate society as well as punish offenders” [3, 208].
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To ensure the effectiveness of the fine as a form of criminal punishment for white-
collar criminals, the following is necessary:

« asignificant amount that will be a serious restriction of property rights of
the offender, and will also depend on the damage or income caused by the crime
as a result of such a crime;

« existence of a real possibility to pay the required penalty, which in many cases
requires the possibility of an installment plan for a long period;

« replacement of the fine for imprisonment in case of evasion from payment.

Non-compliance with at least one of these conditions denies the possibility of this
punishment in counteracting the white-collar crime.

Thus, the following system of criminal penalties can be proposed as an optimal
model of sanctions for white-collar crime:

« basic punishment is a restriction of liberty (for certain serious crimes, there
can be deprivation of liberty);

« additional punishments — fine and deprivation of the right to occupy certain
positions or engage in certain activities;

« other measures of a criminally-legal nature — confiscation of proceeds from
crimes or property obtained by criminal means.

The term of deprivation of liberty and the size of the fine must depend on the degree
of public danger of crimes.

Of course, the problem of optimising criminal liability for white-collar crimes
requires further scientific research. However, I strongly believe that this model will avoid,
on the one hand, the groundless application of deprivation of liberty, on the other hand,
impunity for these crimes due to the extensive application of probation.

Conclusions

White-collar crimes include crimes such as corruption and other crimes, com-
mitted by public officials, as well as economic and professional crimes. Characteristic
features of this type of crime are: 1) it causes significant harm to public relations, which
entails extremely negative consequences for society and the state as a whole; 2) usually,
the society does not perceive these crimes as dangerous, treats them as loyal, which is
explained by their non-violent nature and, as a rule, by the absence of harm to the prop-
erty of individuals; 3) persons guilty of committing these crimes are characterised posi-
tively, do not pose a physical danger to the society, which is significantly different from
those committing ordinary crimes.

To effectively combat white-collar crimes, the criminal law must solve a very dif-
ficult task: to create a system of criminal penalties for white-collar crimes that will
be adequate to the damage caused by these crimes, capable of achieving the goals of
preventing these crimes and, at the same time, adequate to the identity of white-collar
criminals and the society’s attitude to their deeds.
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The experience of Ukraine in the establishment and application of criminal liability
for white-collar crimes can be defined as a “trial-and-error method”. Lack of a well-
thought-out, scientifically sound methodology for counteracting these crimes resulted
in a drastic change in strategy in this matter. Initially, there were unreasonably cruel
punishments for white-collar crimes in the Soviet period. Further, in the first 20 years
of Ukraine’s independence, the situation in this sphere was characterised by almost total
impunity due to extensive application of probation for these crimes. At present, there is
an insufficiently thoughtful serious increase in criminal liability for corruption and some
economic crimes. As a result, corruption and shadow economy have become widespread
in Ukraine, which negatively affects the economic and social development of the state.

The construction of an optimal model of criminal responsibility for white-collar
crimes should begin with a thorough justification for the need for criminalisation of
the offense. Such criminalisation is not expedient in cases when white-collar offenses do
not cause significant damage to society, and also if it is possible to effectively counteract
them by civil-law or administrative measures.

Another problem that needs to be solved, is punishment, which is advisable to
be applied to white-collar criminals to achieve the goals of criminal liability. The main
purpose of criminal punishment is to prevent commission of new crimes, which includes
two components: special prevention or prevention of commission of new crimes by
the convicted; general prevention, i.e. prevention of commission of crime by other per-
sons. Special prevention of white-collar crimes, as a rule, is achieved through the use of
punishment in the form of deprivation of the right to hold certain positions or engage
in certain activities; this task is not very hard. The attainment of general prevention is
possible in two ways: the severity of criminal punishment; inevitability of its application.
These two methods are in correlation dependence — the higher the level of inevitability
of punishment, the less severe punishment can be and vice versa.

Based on the studies of di Beccaria and Baker, it should be concluded that pref-
erence is given not too severe punishment, but to its inevitability. This approach will
minimise the negative side effects of criminal punishment, as well as reduce the expendi-
ture of public funds. An effective model of counteraction to white-collar crimes should
include measures that can make their commission, on the one hand, the riskiest in terms
of probability of identifying and bringing to criminal responsibility, on the other — eco-
nomically unprofitable.

As a result, the following model of sanctions for white-collar crimes is proposed:

« basic punishment is restriction of liberty, which includes community service
and prohibition to change the permanent place of residence without permission,
with the use of an electronic surveillance system (for certain serious crimes
there can be deprivation of liberty);

« additional punishments — fine and deprivation of the right to occupy certain
positions or engage in certain activities; it is necessary to ensure the effectiveness
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of the fine as follows: 1) significant amount that will be a serious restriction
of the property rights of the offender, and will also depend on the damage or
income caused by the crime as a result of such a crime; 2) existence of a real
possibility to pay the required penalty, which in many cases requires the possi-
bility of an installment plan for a long period; 3) replacement of the fine for
imprisonment in case of evasion from payment;

o other measures of a criminally-legal nature — confiscation of proceeds from
crimes or property obtained by criminal means.

The term of deprivation of liberty and the size of the fine must depend on the degree

of public danger of crimes.

Balto apkakliSu noziedziba: Ukrainas pieredze,
mekléjot kriminalatbildibas optimalo modeli

Kopsavilkums

Raksts veltits problémam, kas saistitas ar kriminalatbildibas optimizésanu saistiba
ar t. s. balto apkakliSu noziegumiem. Balstoties uz kriminaltiesisko normu analizi un to
piemérosanas praksi Ukraina pédéjo 25 gadu laika, ir veikti pétijumi kriminaltiesibu un
ekonomikas joma, ka ari analizéta citu valstu pieredze kriminalatbildibas piemérosana
par $adiem noziegumiem, lai izstradatu optimalu sankciju modeli. Si modela mérkis ir
likvidét noziedzibu: novérst balto apkaklisu darbibas kriminalizaciju un efektivi sodit
tas par noziegumiem.

Optimala sankciju modeli attieciba uz $iem noziegumiem butu jaieklauj: 1) pamat-
sods — brivibas ierobezosana, kas ietver sabiedrisko darbu un aizliegumu mainit pasta-
vigo dzivesvietu bez atlaujas, izmantojot elektronisko uzraudzibas sistému (par daziem
smagiem noziegumiem var piemérot brivibas atnemsanu); 2) papildu sodi — naudas sods
un aizliegums ienemt noteiktu amatu vai veikt noteiktas darbibas.

Savukart naudas soda efektivitati var panakt sadi: 1) piemérojot tik lielu naudas
sodu, kas klas par nopietnu parkapuma izdaritaja ipasuma tiesibu ierobezojumu un bas
atkarigs no noziedziga nodarijuma radito zaudéjumu vai no taja gato ienakumu apjoma;
2) lai nodrosinatu realu iespéju samaksat nepieciesamo soda naudu, daudzos gadijumos
nepieciesams noteikt ilgtermina maksajuma planu; 3) sodanauda jaaizstaj ar brivibas
atnemsSanu, ja notiek izvairiSanas no maksajuma; javeic citi kriminaltiesiska rakstura
pasakumi — mantas un noziedzigi iegato lidzek]u konfiskacija.

Brivibas atnems$anas terminam un naudas soda lielumam jabat atkarigam no ta,
cik liels kaitéjums nozieguma dél sabiedribai radits.

Atslégvardi: kriminalatbildiba, sods, noziegumu novérsana, balto apkaklisu nozie-
gumi, naudas sods, brivibas ierobezojumi, brivibas atnemsana.
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