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Rigas Stradina universitates Juridiska fakultate ar universitates Izdevniecibas un
poligrafijas nodalas atbalstu ir sagatavojusi un piedava jasu vértéjumam jau divpadsmito
elektroniska zurnala Socrates izdevumu. Rakstu tematika ir daudzveidiga, kas var ieinte-
resét dazadu tiesibu zinatnes apak$nozaru specialistus.

Interesants un saturigs ir tiesibu zinatnu specialistu Riharda Gara un Jana Grasa
raksts par pasaizsardzibas pieradisanas problémam starptautiskajas publiskajas tiesibas.
Pieradijumu uzradisana Starptautiskajai tiesai ir noteikta ANO Starptautiskas tiesas
Statatu 48.—52. panta, un problémas rada tas, ka nepastav metozu saraksts vai noradi-
jumi uz pieradijuma vértibu. Lai ari formalas pieradijumu hierarhijas nav, tomér parasti
starptautiska tiesa dod prieksroku dokumentiem, nevis mutvardu pazinojumiem.

Valérija Bodnieka raksts ir veltits dubultas aizsardzibas garantiju aspektiem Latvijas
aizsardzibas politikas veidosana. Raksta ir apskatita Latvijas ka mazas valsts aizsardzibas
stratégija un Latvijas kolektivas aizsardzibas garantiju tiesiskie aspekti, kas izriet ne tikai
no Ziemelatlantijas liguma, bet arino citiem starptautiskiem dokumentiem. No juridiska
aspekta Latvijai ka mazai valstij ir dubultas kolektivas aizsardzibas garantijas. Raksta
tiek skatitas ne vien $is aizsardzibas garantijas, bet ari brunotas agresijas bitiba. Autors
ir veicis politiski tiesisko aspektu apkopojumu, kas Latvijas aizsardzibas politikas veido-
tajiem ir ka instruments, kas izriet no kolektivas aizsardzibas principa un solidaritates
klauzulas valsts pastavésanas nodrosinasanai.

Habilitétais tiesibu zinatnu doktors profesors Ando Leps sava raksta pievérs uzma-
nibu tam, ka valstis parvalda tiesiskie akti. Kodificétie tiesiskie akti un likumi, péc autora
pesimistiska viedokla, bremzé valstu un sabiedribas degradaciju, ja vien “to vispar ir
iespéjams nobremzét”. Tiesiska regulacija, iespéjams ir novélota, jo daba un dabas resursi
ilgu laiku ir tikusi noziedzigi izmantoti un iznicinati.

Viena no administrativo tiesibu aktualakajam problémam ir administrativie
sodi un to veidi. Sis problémas analizei ir pievérsusies Dilshada Salimova (Dilshad
Salimova). Raksta tiek identificétas Latvijas Republikas administrativo sodu sistémas
problémas. Darba ir detalizéti analizétas izmainas Latvijas Administrativo parkapumu
kodeksa. Raksts lasitajus iepazistina ar Eiropas un nacionalajiem tiesibu aktiem $o prob-
lému konteksta.

Jauna tiesibu zinatniece Jolanta Dinsberga sava raksta skata ar cela servitiatiem
saistito problematiku un pagaidu reguléjuma ieviesanas perspektivas cela servititu nodi-
binasanas lietas tiesa. Raksta atspogulotas véstures gaita izveidojusas problémas saistiba
ar piekluves nodrosinasanu nekustamajiem ipasumiem un analizéti likumdevéja cen-
tieni, pilnveidojot normativos aktus piekluves nodrosinasanas joma. Raksta tiek pievérsta
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uzmaniba problemam, kas saistitas ar cela servititu nodibinasanu tiesas cela. Ka viens
no problému risindjumiem ir autores piedavajums ieviest pagaidu reguléjumu, lemjot
jautajumu par cela servitiita nodibinasanu.

Andreja Gvozdevica raksta ir apskatiti prasibas nodrosinajuma tiesiska reguléjuma
problémjautajumi. Analizes pamatojums ir saistits ar to, ka pédéjos gados butiski prasibas
nodro$inajuma tiesiska reguléjuma uzlabojumi nav veikti un tas samazina $a tiesibu
institata efektivitati. Raksta ir atspogulotas prasibas nodro$inajuma tiesiska reguléjuma
un ta piemérosanas problémas.

Arta Snipe sava raksta analizé tiesiskos darijumus un to noslégsanas praksi zemes
likumiskas (piespiedu) nomas tiesisko attiecibu gadijuma. Problémjautajumi veidojas
tadel, ka, pienemot lémumu zemes un ékas ipasnieku savstarpéjas tiesiskas attiecibas
regulét atbilsto$i nomas liguma noteikumiem, likumdevéjs radija pamatu t. s. dalito
ipasumu pastavésanai. So piespiedu nomas tiesisko attiecibu nodibinasanas pamats ir
likums — normas, kas ieklautas likuma “Par zemes reformu Latvijas Republikas pilsétas”
un likuma “Par valsts un pasvaldibu dzivojamo maju privatizaciju”.

Autore, interpretéjot spéka esosas tiesibu normas un judikatiiras atzinas, apliko
daudzveidigo tiesu praksi un dazados juridiskaja periodika paustos viedoklus. Pétijuma
meérkis ir izvértét, vai zemes piespiedu noma ir atzistama par darijumu un vai ta ir komerc-
darijums gadijumos, ja vismaz viena no darijuma pusém ir komersants, un konstatét $i
darjjuma noslégsanas bridi un prasijuma tiesibu rasanas bridi. Autore secina, ka zemes
piespiedu noma nav atzistama par tiesisku darjjumu Civillikuma izpratné, tadél to nevar
atzit par komercdarijumu Komerclikuma izpratné.

Loti specifisku problému analizei ir veltits Marc¢a Grinciuna raksts par Opera-
tivas darbibas likuma 4. panta lietota jédziena “kadit” atbilstibu reguléjuma meérkim.
Operativas darbibas likuma 4. panta ir noteikti operativas darbibas principi, kuri jaievéro
operativas darbibas pasakumu planosanas un izpildes gaita. Princips nosaka aizliegumu
kadit personu uz noziedzigu ricibu. Autors uzsver, ka personas uzkadisana (pamudi-
nasana) veikt noziegumu ir tikai viens no vairakiem operativa eksperimenta prettiesiskas
izpausmes veidiem. Raksta kopsakara ar konstatétajiem operativa eksperimenta parka-
pumiem praksé tiek analizéta Operativas darbibas likuma 4. panta lietota jédziena “kadit”
atbilstiba tiesiska reguléjuma pamatprincipiem.

Ipass jautajumu loks ir izglitibas pieejamibas tiesiskas garantijas personam ar
garigas attistibas traucéjumiem. Sis problémas analizei sava raksta ir pievérsusies Eva
Kaulina. Autore, balstoties uz atzinam vairakos nacionalos un starptautiskos pétijumos, ir
izvértéjusi visparéjas un profesionalas izglitibas pieejamibu cilvékiem ar garigas attistibas
traucéjumiem. Raksta tiek pamatots, ka visparéjas un profesionalas izglitibas pieejamibas
tiesisko garantiju nodrosinasana personam ar garigas attistibas traucéjumiem lielakoties ir
iznémums, nevis ierasta paradiba. Autore identificé skérslus, kurus novérsot tiktu sekméta
ieklaujosas izglitibas sistémas izveide un tiesisko garantiju nodros$inasana personam ar
garigas attistibas traucéjumiem.
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Neapsaubami, viens no svarigakajiem jautajumiem ir bérnu tiesibu aizsardziba.
Sanita Vanaga sava raksta analizé problematiku, kas saistita ar materiala nodrosinajuma
tiesisko reguléjumu un uzturlidzeklu piedzinu. Bérnu tiesibas uz materialo nodros$ina-
jumu ir batiska un neatnemama cilvéktiesibu sastavdala, kas nostiprinata gan naciona-
lajos, gan ari starptautiskajos tiesibu aktos. S. Vanaga analizé bérnu materialo vajadzibu
nodros$inasanai nepieciesamo uzturlidzeklu bitibu un apjomu atkariba no bérna juridiska
statusa. Publikacija ir atspogulota ari valsts un pasvaldibu izveidota atbalsta koncepcija,
nodrosinot bérniem uzturlidzeklus materialo vajadzibu risinasanai, ka ari problematika,
kas saistita ar uzturlidzeklu pieradisanu un to piedzinu tiesvedibas procesa.

Bulgarijas Republikas tiesibu zinatnieks Petars Koevs (Petar Koev) sava raksta skata
visnotal specifisku problému loku — salidzino$o juridisko analizi spiego$ana Bulgarijas
un Latvijas kriminaltiesiskaja reguléjuma. Autors apliko kriminaltiesibu aktu attistibu
un problémas Bulgarija un Latvija, lai novértu spiegosanas darbibas. P. Koevs secina, ka
tiesibu akti par valsts noslépumu aizsardzibu ir izstradati atbilstosi abu valstu véstu-
riskajiem apstakliem. Bulgarijas kriminalkodeksa un LPSR Kriminallikuma lidziba t. s.
socialisma perioda bija saistita ar ideologisko jédzienu “valsts noslépums”, ko noteica PSRS
satelitvalstu politiska sistéma. Ar spiego$anu saistito normativo aktu analize ir noteikusi
arl dazas kopigas iezimes, kas izdaritas likumdo$anas aktos péc demokratiskajam par-
mainam Bulgarija un Latvijas attistiba péc tam, kad valsts kluva neatkariga no Padomju
Savienibas. Publikacija ir secinats, ka spiego$anas novérsanas un apkarosanas noteikumi ir
izstradati, lai apmierinatu pasreizéjas regionalas vajadzibas un valsts politiskas prioritates.

Noveéluy, lai ikviens, iepazistoties ar Socrates izdevumu, gatu jaunu pieredzi un
atzinas, kuras var ari raisit, cerams, konstruktivas diskusijas.

ANDREJS VILKS,
RSU Juridiskas fakultates profesors
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Preface

Faculty of Law at Riga Stradins University with the support from the university’s
Publishing and Printing Department has prepared and provides for your evaluation
already the 12th edition of the electronic journal Socrates. The themes of the articles
are diverse thus appealing to various specialists of many sub-branches of legal sciences.

The article of law science specialists Rihards Garais and Janis Grasis on problems of
self-defence evidence in international public courts will prove compelling and purposeful.
Demonstration of evidence to International Court of Justice has been defined in Articles
48-52 of the UNO Regulations to the International Court of Justice, but the problems
are caused since no methodology or indications on the value of evidence exist. Despite
non-existent formal hierarchy of evidence, international courts favour written documents
to oral statements.

Valérijs Bodnieks’ article has been dedicated to aspects of dual protection in defence
policy creation in Latvia. The article showcases defence strategy of Latvia, as a small
country, and legal aspects of Latvian collective defense guarantees, which derive not only
from the North Atlantic Treaty but also other international documents. Legally Latvia,
as a small country, possesses dual collective defence guarantees. The article addresses
not only the guarantees but also the essence of armed aggression. The author has made
a summary of the politically legal aspects, which serve as an instrument to defence policy
makers of Latvia; it follows the principle of collective defense and the solidarity clause to
ensure the existence of the state.

Habilitated Doctor of Law, Professor Ando Leps in his article addresses the fact
that countries are governed by judicial laws. Codified judicial acts and laws, according to
the author’s pessimistic estimations, halt the degradation of the countries and societies,
if such “stopping is ever possible”. Legal regulation is potentially belated since the nature
and natural resources have been abused and destroyed over a period of time.

One of the most topical problems of administrative law is administrative penalties
and their types. The analysis of the problem has been approached by Dilshad Salimova.
Her article identifies the problems of administrative penalty system in Latvia. The study
performs analysis of changes in Latvian Administrative Violations Code. The article
introduces the reader to the European and national legislations in the context of the pre-
sented problem.

In her article, the young law scientist Jolanta Dinsberga addresses the problems
with road servitude and the introduction of temporary regulations perspectives on road
servitude in court cases. The article has depicted the historically developed problems
with providing access to real estate, and it analyses the attempts of lawmakers to improve
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regulatory enactments in the area of access provision. One of the potential solutions
provided by the author is introduction of temporary regulations on deciding on the estab-
lishment of road servitude.

Andrejs Gvozdevics’ article describes problematic issues in the legal framework
for claim security. Rationale for the analysis is connected with the fact that over the last
years there have not been made any significant improvements in the legal framework for
the claim and that shrinks the efficiency of this legal institution. The article has depicted
the legal framework for the enforcement of the claim and its enforcement problems.

In her article Arta Snipe analyses legal transactions and the practice of creating
a legal (compulsory) lease of land. The problems arise due to having decided upon regu-
lating legal relations between land and building owners in accordance with the terms of
lease agreement, the lawmakers created the grounds for existence of shared property.
The basis for the establishment of such a compulsory lease relationship is the law — norms
included in the Law “On Land Reform in the Cities of the Republic of Latvia” and in
the Law “On Privatization of State and Municipal Residential Buildings”.

The author, interpreting the existing legal norms and case-laws, addresses the mul-
tifaceted court practice and the viewpoints expressed in various periodicals dealing
with legal issues. The study aims at assessing whether compulsory lease of land can be
admitted transaction or commercial transaction if one of the sides is a merchant and
stating the time of the transaction and time of the claim. The author has concluded
that compulsory lease of land cannot be considered as a legal transaction, according to
the Civil Law, therefore it cannot be claimed as commercial transaction according to
the Commercial Law.

A very specific problem analysis has been performed by Marcis Grinciuns in his
article on the applicability of the term “incite” for the aim of the regulation as used
in Article 4 of the Law on Operational Activities. The mentioned Article has defined
activities which have to be observed during the planning and conduct of operational
activities. The principle has determined the ban to incite a person on committing a crime.
The author stresses that a person’s instigation (encouragement) to commit a crime is just
one of the ways of unlawful manifestation of an operational experiment. In the context of
the article connected with the practical violations of an operational experiment, analysis
of the applicability of the term “incite” to fundamental principles of the legal framework
has been performed, as used in Article 4 of the Law on Operational Activities.

A specific circle of questions relates to legal guarantees of access to education
for persons with mental disabilities. Eva Kaulina has addressed this issue in her article.
The author, based on findings in several national and international studies, has assessed
the access to general and vocational education for persons with mental disabilities.
The article justifies that legal guarantees of access to education for persons with mental
disabilities is predominantly exceptional rather than regular praxis. The author has
identified obstacles, removal of which would promote the creation of inclusive education
system and legal guarantees of access to education for persons with mental disabilities.

_9_
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Undoubtedly, one of the most important questions is the protection of children’s
rights. Sanita Vanaga in her article analyses the problem relating to legal framework for
material security and recovery of maintenance. Children’s rights to recovery of mainte-
nance is an essential and integral part strengthened in national and international regula-
tions. S. Vanaga analyses the nature and extent of maintenance necessary for the material
needs of children dependant on their legal status. The publication also covers the concept
of state and local government support providing child support for material needs, as
well as problems connected with evidence of maintenance and recovery in proceedings.

Law scientist from the Republic of Bulgaria Petar Koev in his article covers quite
a specific case — comparative legal analysis of spying in the Criminal Laws of Bulgaria
and Latvia. The author accentuates the development of Criminal Laws in Bulgaria and
Latvia to prevent spying. P. Koev concludes that the Criminal Law on Protection of
National Secrets has been worked out in compliance with the historical aspects of both
countries. Similarity between Bulgarian Criminal Code and LSSR Criminal Law during
the period of socialism was connected with the ideological term “state secret” defined by
political systems of the USSR satellite states. Analysis of regulations related to spying has
brought out several common traits performed in legal acts after democratic changes in
the development of Bulgaria and Latvia after the states gained their independence form
the USSR. It has been concluded that regulations on prevention and eradication on spying
have been worked out to satisfy the existent regional needs and state’s political priorities.

Upon having familiarised oneself with the Socrates journal, I wish everybody to
gain new experience and make conclusions which could potentially ignite constructive
discussions.

ANDREJS VILKS,
Professor of the Faculty of Law
at Riga Strading$ University
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Pasaizsardzibas pieradisanas problemas
starptautiskajas publiskajas tiesibas

Mg. iur. Rihards Garais
Dr. iur. Janis Grasis

Rigas Stradina universitate, Juridiska fakultate,
Tiesibu zinatnu katedra, Latvija
Rihards.Garais@gmail.com
Janis.Grasis@rsu.lv

Kopsavilkums

Raksta tiek apskatitas pieradisanas problémas starptautiskajas publiskajas tiesibas
saistiba ar pasaizsardzibu. Pieradjjumu uzradisana Starptautiskajai tiesai noteikta ANO
Starptautiskas tiesas Stattitu 48.—52. panta. Nepastav kads metozu saraksts vai noradijumi
uz pieradijuma vértibu. Formalas pieradijumu hierarhijas nav, tomér Starptautiska tiesa
parasti dod prieksroku dokumentiem, nevis mutvardu pazinojumiem, tapéc dokumen-
tarie pieradijumi ir pirma svarigaka pieradisanas metode.

Atsléegvardi: pasaizsardziba, pieradijumi, ANO Starptautiska tiesa.

levads

ANO Starptautiska tiesa savulaik ir noradijusi, ka pasaizsardzibas gadijuma valstij
ir japierada brunota uzbrukuma upura statuss un valstij, kas veic pasaizsardzibas pasa-
kumus, ir pieradi$anas nasta [8].

Pétnieki norada, ka piemérotakais standarts pasaizsardzibas attaisnojumam ir
skaidri un parliecinosi pieradijumi. Tiesnesis sers Her$s Lauterpahts (Sir Hersch Lauter-
pacht) Norvégijas aizdevumu (Norwegian Loans) lieta noradija, ka pieradijumu nastas
limenis nevar but tik augsts, ka padara pieradijumu iesniegsanu par gruti izpildamu
prasibu [5]. Savukart skaidrs un parliecinoss standarts valstij uzliek pienakumu rikoties
racionali — tada veida, kas atbilst normalai valstu praksei identiska vai lidziga situa-
cija, nemot véra, ka sapratigas valstis nereagé steiga, tas nepamatojas uz pavirsam
noradém par agresorvalsti, ka ari pasivi negaida, kamér netiek savakti neapstridami
pieradijumi [16].
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Rihards Garais, Janis Grasis. Pasaizsardzibas pieradisanas problémas
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Pieradijumi ANO Starptautiskaja tiesa

Pieradijumu uzradisana ANO Starptautiskajai tiesai ir noteikta §is tiesas Statatu
48.-52. panta. Tacu nepastav kads metozu saraksts vai noradijumi uz pieradijuma vértibu
[14, 254]. Starptautiskas tiesas statiitu 48. panta ir noteikts, ka “tiesai javeic visi pasakumi,
kas ir saistiti ar pieradijumu pienemsanu” [1], un tiesas procediiras noteikumu 58. panta
$is noteikums tiek apstiprinats: “darbibam ar pieradijumiem un jebkuru liecinieku vai
ekspertu pratinasanai [..] jabat noteiktai (settled) ar tiesu péc pusu viedoklu noskaidro-
$anas saskana ar $o noteikumu 31. pantu” [2]. Sadu ierobezojo$o noteikumu neesamibu
var izskaidrot ka tiesas ierosinajumu pusém uzradit jebkurus pieradijumus ka tiesibu
jautajumu, ciktal puses spéj to paveikt tiesas noteikta laika robezas. Tatad pusém piera-
dijjumu uzradisana tiek dota maksimali liela ricibas briviba [14, 255].

Pieradjjumu uzradi$ana primari ir pusu pienakums, tomér ari Starptautiska tiesa var
organizét pieradijumu vaksanu, lai parbauditu faktus. Saskana ar stataitu 49. un 50. pantu
faktu noskaidrosanas labad tiesa var noteikt dokumentu sagatavosanu, pieaicinat ekspertus
un lieciniekus, apskatit notikumu vietas un pieprasit nozimigas zinas no starptautiskam
organizacijam [1]. Ka piemeérs ir tiesas atzinums Nikaragvas lieta, kuras izskatisana ta
neaprobezojas tikai ar tam zinam un materialiem, kurus iesniedza strida iesaistitas puses
[7, 30. paragr.]. Gan $aja lieta, gan Kongo pret Ugandu lieta tiesa uzsvéra pieradijuma brivas
novértésanas principu (¢the principle of free assesment of evidence), noradot, ka tas ietverts
ANO Starptautiskas tiesas Statitos un noteikumos [4; 7, 60. paragr.]. Saja aspekta spilgti
paradas gan kontinentalas, gan ari anglosaksu tiesibu sistémas ietekme [18].

Dokumentarie pieradijumi ir pirma svarigaka pieradisanas metode. Formalas pie-
radijumu hierarhijas nav, tomér Starptautiska tiesa parasti dod prieksroku dokumentiem,
nevis mutvardu pazinojumiem [13, 232]. Dokumentarie pieradijumi ir “visu pusu iesniegta
informacija pravas ietvaros savu apgalvojumu atbalstam, iznemot ekspertu un liecinieku
liecibu” [19, 558].

Saskana ar Sabtaja Rozenna (Shabtai Rosenne) viedokli dokumentaros pieradijumus
var sadalit Cetras kategorijas:

o publicétie ligumi, kuri iek]auti viena no atzitajiem — starptautiskajiem vai nacio-
nalajiem — ligumu tekstu krajumiem;

o starptautisko organizaciju vai nacionalo parlamentu oficialie dokumenti;

o publicéta un nepublicéta diplomatiska korespondence, komuniké un dazadi
citi materiali, t. sk. gramatas, kartes, plani, shémas, rékini, arhivu materiali,
fotografijas, filmas, tiesu un ekspertu atzinumi;

o rakstveida liecibas un deklaracijas. [15, 1246]

Bosnijas genocida lietas sprieduma tiesa noradija uz $adiem dokumentarajiem
pieradijumiem:

+ dazadu ANO iestazu zinojumiem, rezolacijam un konstatacijam;

o citu starpvalstu organizaciju dokumentiem, pieméram, Eiropas Drosibas un
sadarbibas organizacijas;



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Rihards Garais, Janis Grasis. Pasaizsardzibas pieradisanas problémas
starptautiskajas publiskajas tiesibas

« bijusas Dienvidslavijas Starptautiskas kriminaltiesas dokumentiem (pieradiju-
miem un lémumiem);

« valdibu publikacijam;

« nevalstisko organizaciju dokumentiem;

« plassazinas lidzeklu zinojumiem, rakstiem un gramatam. [3, 211. paragr.]

Oficialie valsts dokumenti, pieméram, nacionalie normativie akti, doktrinas, rokas-
gramatas, stratégijas, direktivas un militara spéka izmanto$anas noteikumi var klit nozi-
migi valsts atbildibas nodibinasana ari paramilitaru aktivitasu gadijuma [20]. Nikaragvas
lieta ASV atbildiba tika atzita, pamatojoties uz psihologisko operaciju rokasgramatu pub-
likacijam [7, 30. paragr.]. Sis lietas sprieduma 256. paragrafa noteikts, ka $adu materialu
publikacija un izplatisana tiek uzskatita par iedrosinajumu veikt darbibas, kas ir pretruna
ar ligumos atspogulotajiem starptautisko humanitaro tiesibu visparéjiem principiem. Sis
atzinums nenozimé, ka jebkurs valsts dokuments ir atzistams par dokumentaro piera-
dijumu. Pieméram, Kongo pret Ugandu lieta Starptautiska tiesa nepienéma vairakus
iekséjos militaras izlakosanas dokumentus, jo tie nebija parakstiti, nebija autentificéjami
un informacija tajos nebija pilnveértigi paskaidrota [4, 127. paragr.].

Starptautiskas tiesas doktrina nepastav noteikums par iespéju nesniegt informaciju,
atsaucoties uz tas konfidencialitati, ka tas notiek nacionalajos procesos. Dazi pétnieki
pat norada, ka ir pienakums sniegt visus pieradijumus, tostarp ari konfidencialos. Tas
izriet no pusu pienakuma rikoties péc labakas sirdsapzinas [13, 49]. Lai gan pastav §i
diezgan stingra prasiba, tomér nav paredzétas sankcijas par dokumentu nesniegsanu.
Starptautiskas tiesas statatu 49. panta tikai noteikts, ka tiesai ir tiesibas pieprasit, lai
tiktu uzradits jebkur$ dokuments; gadijuma, ja puse atsakas to darit, tiesa to piefiksé.
Bijusas Dienvidslavijas Starptautiska kriminaltiesa visai pamatoti noradija, ka $ada carte
blanche attieciba uz pieradijumu nesnieg$anu, to pamatojot ar konfidencialitates ievé-
ro$anu, apgritina Starptautiskas tiesas pamatfunkcijas un tadéjadi “apdraud tas buatisku
priekSmetu un merki” [9].

Starptautiskas tiesas prakseé ir bijusi divi gadijumi, kad sis aspekts kluva par nopietnu
problému, — Korfu kanala lieta un Bosnijas genocida lieta. Pirmaja gadjjuma Apvienota
Karaliste un liecinieki atteicas uzradit dokumentus militaro jaras spéku noslépumu del.
Tiesas attieksme $aja jautajuma bija $ada: neuzsvért Apvienotas Karalistes nostaju un
nelaut $im faktam ietekmét gala secindjumus [6, 32].

Bosnijas genocida lieta Bosnija un Hercegovina vérsas tiesa, lai ta no Serbijas un
Melnkalnes pieprasitu uzradit militara noslépuma dé] klasificétus dokumentus. Tiesa
noléma nepieprasit $os dokumentus, atstajot sev tiesibu pieprasit tos péc pasas iniciativas.
Lai gan tiesa piebilda, ka péc iesniedzéja norades ta drikst izdarit secinajumus par Serbijas
un Melnkalnes pieradijumu labpratigas nesnieg$anas faktu, tomér nekas neliecina, ka $is
fakts kaut ka ietekmeéja tiesas nolémumu [13, 214].
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Ari starptautisko organizaciju dokumenti var tikt uzraditi ka pieradijumi. Tiesu
praksé prieksroka tiek dota ANO iestazu dokumentiem. Bosnijas genocida lieta tiesa
noradjija, ka neatkarigo vai oficialo institticiju pieradijuma spéks ir atkarigs no vairakiem
aspektiem:

« pieradijuma avota;
« pieradijuma iegGs$anas procesa;
o pieradijuma kvalitates. [3, 227. paragr.]

Starptautiska tiesa izmanto ari faktus konstatéjosus komisiju un citu tiesu zino-
jumus [17, 152]. Pieméram, Portera komisijas zinojums tika izmantots Kongo pret Ugandu
lieta, un, pamatojoties uz to, neviena no pusém neaps$aubija ta ticamibu [4, 60]. Attieciba
uz $aja zinojuma izmantoto pieradijumu iegisanas procesu tiesa noradija uz liecibu savak-
$anas organizéto un kvalificéto raksturu. Starp savaktajiem pieradijumiem bija ari teh-
niska rakstura informacija, kura, tiesas ieskata, pelnija ipasu uzmanibu. [4, 61. paragr.]

Ari nevalstisko organizaciju un pétniecibas centru dokumenti var kalpot par pie-
radijumiem, tomér to loma ir ierobezota. Pieméram, raksturojot interneta vidi, NATO
Kiberaizsardzibas izcilibas centrs Tallina sagatavoja zinojumus par tehniskajam un juri-
diskajam diskusijam par informacijas parraides incidentiem Igaunija, Gruzija, Irana un
citur [12].

Pastav ari citu, pieméram, nevalstisko, organizaciju dokumenti, tomeér Starptautiska
tiesa uzskata tos par papildinosiem dokumentiem [13, 249]. Sada pieeja tiek kritizéta,
jo tiesas lietotie nevalstisko organizaciju dokumentu novértésanas kritériji atskiras no
pieradijumu novértésanas kritérijiem, kurus tiesa lieto pret ANO iestazu pieradjjumiem
[13, 250].

Objektivu iemeslu dél ari plassazinas lidzek]u zinas Starptautiskas tiesas avotu
hierarhija neatrodas augsta vieta, jo $i informacija parasti tiek pamatota ar vienu vai
nedaudziem avotiem, informaciju sniedz ieintereséta puse, nemaz nerunajot par gadi-
jumiem, kad avoti nav identificéjami [4, 68. paragr.]. Nikaragvas lieta tiesa atzina preses
materialu un gramatu fragmentu augsto kvalitati, tomér tie tika uzskatiti par sekundariem
avotiem, kuri izmantojami tikai kopsakara ar pamata pieradijumiem [7, 62. paragr.].

Starptautiskas tiesas procesa liela nozime ir oficialajiem pazinojumiem, ka tas
tika noradits Teheranas kilnieku lieta, kura tiesa konstatéja milzigu skaitu gan ASV,
gan Iranas varas iestazu pazinojumu par $a procesa priekSmetu [10]. Nikaragvas lieta
par ipasi nozimigiem tiesa atzina tos valsts pazinojumus, kuros augstaka ranga politiki
atzina, ka vinu parstavétas valsts darbibas ir pelnijusas kritiku [7, 64. paragr.]. Protams,
tiesa pievérsa uzmanibu ari tam, kur $is zinas tika publicétas, jo oficialam pazinojumam
ir lielaks pieradisanas spéks neka publikacijai laikraksta vai gramata.

Tiesa vai kada no pusém var pieaicinat lieciniekus mutvardu liecibu snieg$anai.
To nosaka divi apstakli:

« procesa otrai pusei nav iebildumu;

o tiesa atzist, ka liecibai var but nozime procesa gaita [2, 62. panta otra dala,

63. pants].
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Saskana ar Starptautiskas tiesas Stattitu 50. pantu tiesa var jebkura laika piesaistit
jebkuru personu, institaciju, biroju, komisiju vai citu organizaciju, kas veiks izmeklésanu
vai paudis eksperta viedokli [1]. Eksperti ir nepiecie$sami situacijas, kuru izvértésanai
vajadzigas augsta limena tehniskas vai citas specifiskas zinasanas. Dazkart pieaicinasanai
ir citi iemesli, pieméram, Korfu kanala lieta tiesa piesaistija ekspertu grupu, lai izvértétu
pusu neparvaramos pretrunigos uzskatus par konkrétiem faktiem [6, 4, 9]. Ari pasas
puses var piesaistit ekspertus, kuri, sniedzot mutvardu atzinumus, dod zvérestu par savu
kompetenci un profesionalajam spéjam [14, 263].

Australija un Japana — iesaistitas puses lieta par valu medibam Antarktika — ka
pieradijumus uzradija ekspertu atzinumus. Sie eksperti tika nopratinati, un vinu atzi-
numus tiesa diezgan plasi izmantoja ari sava sprieduma. [11]

Viens no galvenajiem pieradijumu pielaujamibas jautajumiem ir $ads: vai ir véra
nemami prettiesiski iegttie pieradijumi? Starptautiskas tiesas Stattitos nav noteikumu par
pieradijumu nepielaujamibu, pat gadijuma, ja tie iegiiti ar darbibam, kas starptautiski tiek
uzskatitas par prettiesiskam [13, 158]. Pieméram, Korfu kanala lieta tiesa pienéma piera-
dijumus, kurus prettiesiski ieguva Apvienota Karaliste operacija “Mazumtirdznieciba”
(Operation “Retail”), un, pamatojoties tiesi uz siem pieradijumiem, tiesa noteica incidenta
notikSanas vietu un minu veidu [6, 14, 15]. Albanija $o pieradijumu pielaujamibu nekad
neapstridéja, un tiesa neizskatija pielaujamibas jautajumu [14, 271].

Pétnieki norada, ka tiesa ar savu pieeju — neradot tieSu aizliegumu — mégina panakt,
lai valstis atsakas no prettiesiskas pieradijuma uzradisanas; ta padara prettiesisku pieradi-
jumu vaksanu par nevajadzigu, jo atbilstigos apstaklos tiesa gatava pienemt ari sekundaros
pieradijumus (14, 271, 272]. Turpreti, ka norada pétnieki, ja, iegtstot pieradijumus, notiek
ius cogens parkapsana, $ada pieradijumu sagadasana nav nepielaujama [19, 563].

Secinajumi

Izskatot pieradisanas problémas, var secinat, ka ir izveidojusies pietiekami plasa
Starptautiskas tiesas prakse par pieradisanas metodém, kuras ir izmantojamas ari stridos
par spéka lietosanas tiesiskumu, tostarp ari par pasaizsardzibas pamatojumu. Janem
véra ari tas, ka pieradiSanai Starptautiskas tiesas praksé daudz uzmanibas tiek pievérsts
valsts attieksmei saistiba ar konfliktu, gan raugoties no politiskajiem apstakliem, gan ari

no tiesibu normam, tiek nemts véra ne vien militarpersonu viedoklis, bet ari politisko
lémumu pienéméju un pat tiesibu pétnieku viedoklis.
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Problems of Proof of Self-defence
in International Public Law

Abstract

The article aims to the problems of proof in international public law relating to
self-defence. The submission of evidences to the International Court is governed by
Articles 48 to 52 of the Charter of the International Court of Justice of the United Nations.
There is no list of methods or indications of the value of the proof. Despite the absence
of a formal hierarchy of evidences, the International Court of Justice generally prefers
documents rather than verbal statements, so documentary evidence is the first most
important method of proof.

Keywords: self-defence, proof, the International Court of Justice of the United
Nations.
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Kopsavilkums

Raksta apskatita Latvijas ka mazas valsts aizsardzibas stratégija un Latvijas kolek-
tivas aizsardzibas garantiju tiesiskie aspekti, kas izriet ne tikai no Ziemelatlantijas liguma,
bet ari citiem starptautiskajiem dokumentiem. No juridiska aspekta Latvijai ka mazai
valstij ir dubultas kolektivas aizsardzibas garantijas. Kolektivas aizsardzibas princips ir
integréts Ziemelatlantijas liguma 5. panta, bet Liguma par Eiropas Savienibu 42.7. panta
ietverta savstarpéjas palidzibas klauzula. Tacu svariga ir ari solidaritates klauzula, kas
ietverta Liguma par Eiropas Savienibas darbibu 222. panta. Grozijumi Liguma par Eiropas
Savienibu un Liguma par Eiropas Savienibas darbibu (iepriekséjais nosaukums — Eiropas
Kopienas dibinasanas ligums), ieklaujot savstarpéjas palidzibas un solidaritates klauzulu,
tika izdariti ar Lisabonas ligumu.

Katrai valstij ir svariga tas pasnoteiksanas, kas nav ierobezojama ar brunotu agre-
siju, tadé] raksta tiek skatits ne vien kolektivas aizsardzibas garantiju aspekts Latvijai, bet
arianalizéta brunotas agresijas butiba. Veikta izpéte ir politiski tiesisko aspektu apkopo-
jums, kas Latvijas aizsardzibas politikas veidotajiem ir ka instruments, kas izriet no kolek-
tivas aizsardzibas principa un solidaritates klauzulas valsts pastavésanas nodrosinasanai.

Atslegvardi: Ziemelatlantijas liguma organizacija, Eiropas Savieniba, drosiba, aiz-
sardziba, Lisabonas ligums, brunots uzbrukums.

levads

Pédéjos gados pasaule ir strauji mainijusies un ir iestajusies Krievijas prezidenta
Vladimira Putina un Amerikas Savienoto Valstu prezidenta Donalda Trampa éra. Sis ir
sarezgits laiks, jo aizvien nav atrisinats jautajums par Krievijas militaro agresiju Ukraina,
turpinas konflikts Sirija un nestabilitate vérojama ari citur pasaulé. Saja neviennozimigaja
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laika ikviens ir aculiecinieks tam, ka brunoti konflikti notiek pie Eiropas Savienibas (ES)
robezam, tie tiek istenoti netipiska veida, ar augsti izstradatam stratégijam, parkapjot
starptautiskas tiesibas un ignoréjot to, ka jebkurai tautai ir tiesibas uz suverenitati un
tas valsts teritorijas nedalamibu.

Krievijas agresija Ukraina ir plasi pétita gan no politiska, gan no juridiska aspekta,
un ir skaidrs, ka Krievija parkapusi vairakas starptautiskas tiesibu normas. Sis agresijas
akts rosinaja ne vien plasak pievérsties katras valsts individualo aizsardzibas stratégiju
un spéju parskatisanai, bet ari pagriezt jauna gultné kolektivas aizsardzibas izpratni un
nepieciesamibu stiprinat kolektivas aizsardzibas spéjas. Latvijas kolektivas aizsardzibas
pamats un prioritate ir tas daliba Ziemelatlantijas liguma organizacija (NATO), un sekun-
dara loma atvéléta dalibai ES drosibas un aizsardzibas ietvara — ES Kopéja drosibas un
aizsardzibas politika.

Plasi izklastot Latvijas aizsardzibas izaicinajumus un prioritates, tiek vérsta uzma-
niba uz Ziemelatlantijas liguma 5. pantu, taja ietverto kolektivas aizsardzibas principu,
tomér minimali vai gandriz netiek izteikti viedokli un skaidrojumi par lidzvértigu regu-
léjumu un kolektivas aizsardzibas garantijam, kas izriet no Liguma par Eiropas Savienibu
42.7. panta ietvertas savstarpéjas palidzibas klauzulas un Liguma par Eiropas Savienibas
darbibu 222. panta noteiktas solidaritates klauzulas.

Nepieciesams ari plasak skaidrot, kas ir agresija un starptautisko tiesibu parka-
pums no juridiska aspekta. Latvijas minimalisms, pievérsoties ES ligumos ietvertajam
drosibas un aizsardzibas ietvaram, nav neparasts, jo Latvijas prioritate vérsta uz dalibu
NATO, bet ES ka aizsardzibas aktoram atvéléta sekundara loma. Tomér ir vajadzigs
plasaks redzéjums par to, kadas ir Latvijas iespéjas un kadas garantijas Latvijai jasniedz
citam ES dalibvalstim, sanemot lidgumu par palidzibu kolektivai aizsardzibai, kas izriet
no Liguma par Eiropas Savienibu un Liguma par Eiropas Savienibas darbibu (grozijumi
izdariti ar Lisabonas ligumu).

Ne visas ES dalibvalstis ir ari NATO dalibvalstis (pieméram, Zviedrija un Somija).
Nepieciesamibas gadijuma tas var lagt kolektivas aizsardzibas palidzibu no citam ES
dalibvalstim atbilstigi ES ligumiskajam ietvaram. Sada gadijuma ari Latvijai bitu jasniedz
atbalsts, jo Latvija ir ne tikai dro$ibas un aizsardzibas garantiju sanéméja, bet ari sniedzéja.

Darba meérkis ir izanalizét Latvijas dubultas aizsardzibas garantiju aspektus.

Mazas valsts aizsardzibas stratégijas izpratne

Latvijas valstiskuma pirmsakumi mekléjami starpkaru perioda, kad, pateico-
ties ta laika diplomatiskajiem centieniem, 1918. gada Latvija tika atzita de facto, bet
jau 1921. gada notika Latvijas atzi$ana de iure. Ar 1940. gada Padomju Socialistisko
Republiku Savienibas (PSRS) okupdcijas un nelikumigas aneksijas aktu Latvija zaudéja
valstiskumu. Latvijas valstiskums tika atjaunots 1990. gada ar Augstakas Padomes dek-
laraciju “Par Latvijas Republikas Neatkaribas atjaunosanu”. Virziba uz Latvijas drosibas
nodrosinasanu un integrésanos Rietumu valstu drosibas sistéma notika ilgi, tas gaita



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Valérijs Bodnieks. Dubultas aizsardzibas garantiju aspekti Latvijas
aizsardzibas politikas veidotajiem

notika izmainas gan politiskajos procesos, gan Latvijas stratégiskajos politikas plano-
$anas dokumentos, gan tika veikti plasi normativo aktu grozijumi. Latvijas ieklausanas
Rietumu pasaules drosibas sistéma nosaciti sakas ar 1991. gadu, kad Latvija tika uznemta
Apvienoto Naciju Organizacija (ANO), un noslédzas ar 2004. gadu, kad notika Latvijas
uznems$ana gan NATO, gan ES. Latvijas aizsardzibas stratégija ir balstita uz mazas valsts
izpratni un statusu.

Nav Saubu, ka Latvija ir maza valsts gan atbilstosi dazadiem visparpienemta-
jiem mazas valsts (small state, small power, weak power) nosaukumiem, kurus apkopojis
Guntis Stamers [17, 10-19], gan definésanas kritérijiem (kvantitativajiem, kvalitativa-
jiem, strukturalajiem), kurus plasi analizéjis Toms Rostoks [16, 33—45], attiecinot tos uz
visam Baltijas valstim. No mazas valsts aizsardzibas perspektivas nozimigakie mérki ir
saglabat tas teritorialas integritates nedalamibu un nodros$inat valstiskuma neatkaribu.
Hanss Jirgens Vilbergs, Klauss Messersmits un Laila Niedra norada: “[..] attieciba uz
jédzienu “valsts” Administrativa tiesa Kelné, piemérojot starptautisko tiesibu kritérijus,
sava sprieduma konstatéjusi sekojoso: Lai eksistétu valsts starptautisko tiesibu izpratné,
nepiecieSami tris priek$nosacijumi: jaeksisté valsts teritorijai, kuru apdzivo valsts tauta,
un valsts tautai japaklaujas valsts varai” [18, 2].

Valsts eksistence ir nozimigakais aspekts, par kuru jarapéjas katras valsts poli-
tiskajai elitei, gan izvéloties atbilstou politisko virzienu un ievirzot valsti atbilstosa
valsts attistibas stratégija, gan pareizi interpretéjot un piemérojot starptautiskas tiesibas.
Atbilstigi vésturiskas pieredzes aspektam un agresoru lielvaras (Krievijas) klatesamibai
Latvijas izveléta stratégija, integréjoties kolektivas aizsardzibas sistéma ar iesaistiSanos
aliansés, ir dabiska un passaprotama. Heincs Gertners (Heinz Gdrtner) norada: “[..]
ipasi mazajam valstim lémums pievienoties aliansém ir atkarigs no kopéjiem ieguvu-
miem pretstata samaksai, un galvenais jautajums ir, vai uztvertie draudi attaisno izde-
vumus” [12, 2].

Latvijas izvélétais politikas stratégijas virziens atspogulots Elisones Beilsas (Alyson
J. K. Bailes), Zana Marka Riklija (Jean Marc Rickli) un Baldura Torhalsona (Baldur
Thorhallsson) akcentétajas stratégijas mazajam valstim:

1) tuvakas spécigakas valsts aizsardziba;

2) attalas lielvaras aizsardziba no tuvakas lielvaras;

3) sagrupésanas un apvienosanas ar partneriem lidzsvara noturésanai, t. i., pirmas

divas iespéjas var traktét ka t. s. bandwagoning veidu.

Izvirzitas tris stratégijas formali var izpausties gan divpuséjas, gan daudzpuséjas
aliansés, un tas neizslédz cita citu. [9, 35]

Latvijas iesaiste kolektivas aizsardzibas sistéma gan NATO, gan ES atspogulo vis-
aptverosu redzéjumu par drosibas izaicindjumiem, kas Beilsas, Riklija un Torhalsona
pétijuma ietverti drosibas izaicinajumu matrica:

o militarie izaicinajumi (kadas valsts uzbrukums, iesaistisana konflikta, valdibas
gasana un sabotaza, politiska un ekonomiska $antaza, arvalstu iniciéts apvér-
sums, brunots konflikts valsts ieksiené, civiliedzivotaju nemieri);
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« vardarbiba (terorisms, organizéta noziedziba, stratégisku precu kontrabanda,
kiberuzbrukumi, nelegala migracija un cilvéku tirdznieciba);

« ekonomiskie apdraudéjumi (ekonomiskas un finansialas sistémas dzivotspéja,
apgades drosiba, pieméram, ar partiku, energoresursiem u. tml.);

» nelaimes gadijumi un dabas stihijas (kodolkatastrofas, biologiskas, kimiskas
katastrofas, pandémijas, vides degradésanas un resursu izsikums, klimata
izmainas). [9, 35]

Latvijas dubultas aizsardzibas garantijas un saistibas

Latvija ir suveréna, neatkariga un pilntiesiga Rietumu valstu sabiedribas dalib-
niece, kura sanem kolektivas aizsardzibas garantijas gan no NATO, gan no ES. Kolektiva
aizsardziba izpauzas ne tikai to sanemsana, bet ari sniegsana. Faktiski Latvijai ir dubultas
aizsardzibas garantijas, kuras sniedz gan NATO, gan ES.

Ari Latvijai pasai jaspéj sniegt kolektivas aizsardzibas palidzibu partnervalstim, ar
tam solidarizéjoties, ja rastos $ada nepieciesamiba. Palidziba butu vajadziga, pieméram,
dalibvalsts pasnoteiksanas tiesibu parkapsanas gadijuma, ja pret valsti vérsta agresija.
Pasnoteiksanas princips un individualas vai kolektivas pasaizsardzibas princips agresijas
gadijuma ietverts vairakos dokumentos. Juris Bojars norada, ka tautu un naciju pasno-
teik$anas tiesibas ietver to tiesibas izveidot suverénu, neatkarigu valsti, brivi noteikt
tas politisko iekartu, iek$éjo un aréjo politiku, ka ari nacijas suverenitate valsts iekséjas
tiesibas nozimé, ka valsti visa vara pieder tautai [11, 125]. Sadas tiesibas nav ierobezojamas
ar agresijas aktu.

Pasnoteiksanas tiesibas un suverenitate noteiktas vairakos starptautiskajos
dokumentos:

» norma par katras nacijas lidztiesibas un pasnoteik$anas principa respektésanu
ietverta 1945. gada 26. junija parakstito ANO statiitu 1. panta otraja dala [1];

« ANO 1966. gada 16. decembri pienemta Starptautiska pakta par pilsonu un
politiskajam tiesibam 1. panta pirmaja dala [2];

o ANO 1970. gada 24. oktobra Deklaracijas par starptautisko tiesibu principiem,
kas attiecas uz draudzigam attiecibam un sadarbibu starp valstim saskana ar
ANO statatiem 5. un 6. panta [3].

Pasnoteiksanas ir visaptveros$a, to nedrikst ierobezot ar iejauksanos no arpuses.
Sada ierobezo$ana notiek kadas valsts agresijas rezultata. Jebkuras valsts agresija ir
saistita ar kara noziegumu, jo notiek teritorialas integritates un politiskas suverenitates
parkapums.

ANO statatu 2. panta ceturtaja dala ir noteikts, ka starptautiskajas attiecibas
valstim jaapnemas atturéties no draudiem lietot spéku vai ta lietoSanas pret jebkuras
valsts teritorialo neaizskaramibu vai politisko neatkaribu, iznemot brunota uzbrukuma
gadijjuma, kad saskana ar ANO statttu 51. pantu pielaujama individuala vai kolektiva
pasaizsardziba [1].
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Aizliegums iejaukties kadas valsts iek$éjas lietas ir noteikts ar ANO Deklaraciju par
iejauksanas valstu iekséjas lietas nepielaujamibu (pienemta 1981. gada 9. decembriar ANO
rezoltciju Nr. A/RES/36/103). Taja teikts, ka iejauksanas valsts iekséjas un aréjas lietas
attiecinama uz valsts suverenitati, politisko neatkaribu, teritorialo integritati (pirmas
dalas a punkts) un nav pielaujama jebkada veida spéka lietosana valsts robezu parkapsanai
attieciba uz valsts iekséjam lietam (otras dalas a punkts) [4].

Kolektivas aizsardzibas ideja ir inkorporéta ANO dokumentos, ka ari Ziemelatlan-
tijas liguma un citos starptautiskos dokumentos.

Ziemelatlantijas liguma 5. panta ir noteikts: “Puses vienojas, ka brunotu uzbrukumu
vienai vai vairakam no tam Eiropa vai Ziemelamerika uzskatis par uzbrukumu visam
dalibvalstim, tadé] tas apnemas, ka $ada uzbrukuma gadijuma katra no tam, izmantojot
individualas un kolektivas pasaizsardzibas tiesibas, kas paredzétas Apvienoto Naciju
Organizacijas Hartas 51. panta, sniegs palidzibu Pusei vai Pusém, kas paklautas uzbru-
kumam, individuali un kopa ar citam Pusém, veicot pasakumus, kurus tas uzskata par
nepiecieS$amiem, ieskaitot brunota spéka lietosanu, lai atjaunotu un saglabatu Ziemel-
atlantijas regiona drosibu [..]” [6].

Kolektivas aizsardzibas princips ir ietverts ne tikai Ziemelatlantijas liguma, bet tas
ari izriet no Liguma par Eiropas Savienibu 42.7. panta ietvertas savstarpéjas palidzibas
klauzulas (grozijumi izdariti ar Lisabonas ligumu). Ar Lisabonas ligumu ieviestaja savstar-
péjas palidzibas klauzula noteikts, ka “gadijumos, kad kada dalibvalsts klist par brunotas
agresijas upuri sava teritorija, paréjam dalibvalstim ir pienakums sniegt tai atbalstu un
palidzibu ar visiem to riciba eso$ajiem lidzekliem saskana ar ANO Statatu 51. pantu” [5].

Individualas vai kolektivas aizsardzibas realizé$anas un starptautiska miera un
drosibas atjaunos$anas, ka ari starptautisko tiesibu noziedzigas darbibas kvalificéjosa
pazime ir brunots uzbrukums. Latvijai nav un, visticamak, ari nebus tadu aizsardzibas
spéju, lai individuali varétu pilnvertigi aizsargaties no brunota lielvaras uzbrukuma, bet
tas ir izdarams ar kolektivam spéjam. Pasreiz regionali vieniga lielvara ar agresivu poli-
tiku ir Krievija. Spilgts Krievijas agresijas piemérs ir notikumi Ukraina kop$ 2014. gada.

Runajot par lielvalstim, janem véra, ka valsts lielums ir relativs un var tikt dazadi
interpretéts. Lielvara, ka to konstatéjis Fazls Rabija (Fazle Rabby), pamatojoties uz Hansa
Morgentava (Hans Morgenthau) atzinam, ir valsts, kas var realizét savu gribu par mazu
valsti, kura nespéj realizét savu gribu par lielvaru. Rodas jautajums, kas ir brunots uzbru-
kums (agresija)? Neviens ieprieks apskatitais dokuments to neizskaidro. [13]

Valsts agresijas izpausmes

Termins “brunots uzbrukums” jadefing, balstoties uz 1974. gada 14. decembra ANO
rezoltcijas Nr. A/RES/29/3314 3. punktu, kura agresija tiek skaidrota ka:
« invazija vai citas valsts teritorijas brunoto spéku uzbrukums, vai jebkada militara
okupacija, kas var bt ari pagaidu un kas izriet no invazijas vai uzbrukuma, vai
jebkada aneksija, lietojot spéeku;
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« valsts teritorijas bombardésana, ko veic citas valsts brunotie spéki, vai jebkadu
ierocu lietosana, ko veic valsts pret citu valsti;

« ostu vai piekrastes blokade, ko veic valsts brunotie spéki pret citu valsti;

o citas valsts brunoto spéku sauszemes, jiras vai gaisa uzbrukums utt. [7]

Tatad brunots konflikts aptver visas iespéjamas valsts agresijas izpausmes (oku-
paciju, aneksiju u. tml.) un brunotu konfliktu nevar saistit tikai ar konvencionalo kara-
darbibu. Dzeikobs Kellenbergs (Jacob Kellenberg) norada: “1949. gada Zenévas konvencija
speciali pienéma visparigu terminu “brunots konflikts”, lai aptvertu visas iespéjamas
situacijas un lai izvairitos no juridiskiem argumentiem par precizu kara definiciju”
(14, 34-35].

Drosibas un aizsardzibas garantijas Latvijai izriet arl no Liguma par Eiropas Savie-
nibas darbibu 222. panta ietvertas solidaritates klauzulas, kas nozimé, ka ES ievéro soli-
daritates principu, sniedzot savstarpéjo palidzibu teroristu uzbrukumu, dabas vai cilvéku
izraisitu katastrofu gadijumos. Tas ES lauj mobilizét ne tikai civilos, bet ari militaros
dalibvalstu resursus [5]. Saskana ar ligumu solidaritates klauzulas istenosanas kartiba
janosaka ar ES Padomes lémumu, balstoties uz Eiropas Komisijas un ES augsta parstavja
arlietas un drosibas politikas jautajumos kopéju priekslikumu, bet militarajos un aizsar-
dzibas jautajumos léemums japienem atbilstigi Mastrihtas liguma reguléjumam, informéjot
Eiropas Parlamentu [5].

Kolektivas aizsardzibas, savstarpéjas palidzibas un solidaritates princips sniedz
pietiekamas garantijas Latvijai brunotas agresijas gadijuma ne tikai konvencionala, bet
arijaunas paaudzes (asimetriska) apdraudéjuma parvarésanai. Jaunas paaudzes apdrau-
déjuma gadijuma var tikt izmantota dazadu veidu militara taktika (sakotnéji var bat
apgrutinata iespéja identificét kaujinieku piederibu kadai valstij péc formastérpu atski-
ribas zimém un citam pazimém), tapéc atbalsts no citam valstim var tikt lagts atbilstigi
solidaritates klauzulai. Sada gadijuma neidentificéjamas personas var tikt traktétas ka
teroristi, kas veic teroristisku uzbrukumu.

Kolektivas garantijas Latvija ne tikai var sanemt, bet tas ari jasniedz citam valstim.
Ne visas ES dalibvalstis ir art NATO dalibvalstis (Zviedrija un Somija), tadé] politikas
veidotajiem ir jaatsaucas ne tikai uz Ziemelatlantijas liguma 5. pantu, bet ari plasak japie-
vérsas Liguma par Eiropas Savienibu 42.7. panta ietvertajai savstarpéjas palidzibas klau-
zulai un Liguma par Eiropas Savienibas darbibu 222. panta ieklautajai solidaritates
klauzulai. Viens no piemériem, kas liecina par Latvijas aizsardzibas politikas veidotaju
minimalismu Seit minétaja aspekta, ir 2012. gada pienemta Valsts aizsardzibas kon-
cepcija, kas ir vienigais valsts aizsardzibas politikas planosanas stratégiskais doku-
ments, kura ir atsauce uz Lisabonas liguma ietverto savstarpéjas palidzibas klauzulu
(42.7. pants) [8].

Krievijas agresijas izpausme ar ta dévéto zalo cilvécinu paradisanos Ukraina ir
spilgts piemérs. Zalajiem cilvéciniem, ka rakstija Seins R. Rivzs (Shane R. Reeves) un
Davids Volless (David Wallace), bija aizsegta seja, olivzal$ formastérps bez atskiribas
zImém, vini sazinajas krievu valoda, izmantoja Krievija razotos ierocus, un viniem bija
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nozimiga loma Krimas okupacija un civilaja konflikta Austrumukraina [15, 393]. Krievija
gan sakotnéji noliedza kadu saikni ar Siem brunotajiem aktoriem, tacu tagad visparigi
atzits ir fakts, ka zalie cilvécini bija Krievijas ipasie spéki, kuri, lietojot maskésanos vai
militaro maldinasanu, izmantoja formastérpus bez atskiribas zimém, lai vinu aktivitates
netiktu identificétas ar Krieviju [15, 393].

Sadas vai lidzigas aktivitates jaunas paaudzes jeb asimetriska kara veida var notikt
gan NATO, gan ES dalibvalstis, kuras nav NATO. Janis Bérzin$ sava pétijuma konstatéja,
ka “jaunas paaudzes kara darbiba dominé informativais un psihologiskais kars, lai panaktu
parakumu attieciba uz karaspéka un ierocu kontroli, morali un psihologiski nomacot
ienaidnieka brunoto spéku personalu un civiliedzivotajus” [10, 5].

Jaunas paaudzes kara darbibas veidi un izpausmes var but dazadas, butiskakais ir
politiskais un juridiskais ietvars, uz kuru balstoties Latvijas politikas veidotaji var pienemt
léemumus kolektivajai valsts aizsardzibai jebkura apdraudéjuma eskalacijas posma. Janem
veéra, ka Latvija nav tikai aizsardzibas garantiju sanémeéja, bet nepieciesamibas gadijuma
Latvijai ir jasniedz atbalsts citam partnervalstim atbilstigi gan Ziemelatlantijas liguma
5. pantam, gan Liguma par Eiropas Savienibu 42.7. pantam, gan Liguma par Eiropas
Savienibas darbibu 222. pantam.

Secinajumi

Valstu solidarizé$anas, balstoties uz Ziemelatlantijas liguma 5. panta ietverto kolek-
tivas aizsardzibas principu, var izpausties dazadi, pieméram, Latvija ir izvietota Kanadas
vadita kaujas grupa. Pienemti daudzi politiskie lémumi, kas atbilst solidarizésanas un
palidzibas sniegSanas principam. Latvijas lielakais drosibas izaicinajums ir Krievijas
agresiva politika, seviski nemot véra, ka 2014. gada notika Krievijas agresija Ukraina,
parkapjot vairakas starptautisko tiesibu normas.

Latvijas aizsardzibas politika tiek balstita uz Latvijas dalibu NATO, bet ES ka aiz-
sardzibas aktoram ir atvéléta sekundara loma. Tas ir jasaista ar katras organizacijas mér-
kiem un spéjam. Latvija ir uznémusies gan Ziemelatlantijas liguma 5. panta ietvertas
saistibas un garantijas, gan ari saistibas, kas izriet no Liguma par Eiropas Savienibu
42.7. panta un Liguma par Eiropas Savienibas darbibu 222. panta.

Lielakais apdraudéjums Latvijai potenciali var bat no Krievijas. To apliecina
2014. gada uzsakta jaunas paaudzes (asimetriska) kara darbiba Ukraina, izmantojot za/o
cilvécinu taktiku. Sada valsts riciba ir uzskatama par agresiju. 1974. gada 14. decembra
ANO rezolacija Nr. A/RES/29/3314 ir skaidrots, kas ir agresija. Valstu agresijai ir dazadas
izpausmes, svarigakais ir fakts, ka ta aptver dazadus brunota konflikta, tostarp ari jaunas
paaudzes (asimetriskos), veidus.

Latvijas politikas veidotajiem janem veéra, ka kolektivas aizsardzibas garantiju
pamats, veidojot dubulto aizsardzibas “lietussargu” Latvijai, izriet ne tikai no Ziemel-
atlantijas liguma 5. panta, bet arl no Liguma par Eiropas Savienibu 42.7. panta un Liguma
par Eiropas Savienibas darbibu 222. panta. Atbilstigi normativajam reguléjumam Latvijai
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jaspéj sniegt garantijas jebkurai NATO un (vai) ES dalibvalstij, ietverot ne tikai solidarize-
$anos politiskaja limeni, bet arl normas ieklaujot nacionala limena tiesibu aktos, politikas
planosanas dokumentos un izglitojot sabiedribu $aja aspekta.

Pateicos Rigas Stradina universitates docentam Dr. sc. pol. Marim AndZanam un
profesorei Dr. iur. Sandrai Kaijai par ieguldijumu un atbalstu $i pétijuma veiksana.

Double Security Guarantees for
Defence Policy Makers of Latvia

Abstract

The article discusses the concept of Latvia as a small state, a small state’s defence
strategy, legal aspects of collective defence guarantees of Latvia, incorporated not only
in the North Atlantic Treaty, but also in the Lisbon Treaty and other international docu-
ments. From a legal perspective, Latvia as a small state has double collective defence
guarantees. The principle of the collective defence is comprehensively integrated into
the Article 5 of the North Atlantic Treaty. Additionally, in the Article 42.7 of the Treaty
on the European Union a mutual defence clause can be found and in the Article 222
of the Treaty on the Functioning of the European Union Solidarity clause can be seen
(amended by the Treaty of Lisbon).

The article analyses not only the legal aspect of the collective defence guarantees for
Latvia, but also the essence of the term “armed aggression” and state self-determination.
For defence policy makers of Latvia, the research shows that Latvia legally receives double
defence guaranties and, if necessary, Latvia should be ready to provide appropriate assistance
in the field of defence not only to the NATO member states, but also to the EU countries.

Keywords: the North Atlantic Treaty organisation, European Union, security,
defence, the Lisbon Treaty, armed aggression.
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Abstract

In the article, it is emphasised that public relations are governed by legal norms
and laws. Human society is interpreted as a market where every individual has its
own value, including change. Legislation, not law, is the power of society that ensures
the functioning of the political, economic and social environment. Legal laws are made
up only of a small part of society. Legal laws must be codified, which at the same time
ensures responsibility. International legal acts are not codified, which makes their appli-
cation more difficult, ensuring national responsibility. Codified legal laws are hampering
the degradation of countries. At the same time, legal laws are also a manifestation of
a nation’s culture.

Keywords: behaviour, governed, human society, judicial laws, state.

Judicial Laws

It would be appropriate to say that human society is ruled by norms of behaviour
or predominantly by judicial laws.

Judicial laws are essentially necessary for human society, underlying the state for-
mation or more understandably the state, to be managed or in other words to be ruled.
Perhaps such position is a bit novel to many people; however, in reality the processes do
not go otherwise, because the state without a human society does not exist.

L Member of VIII and IX composition (1995-2003) of Estonian Parliament (Riigikogu). His father
August Julius Leps (1896-1972) was the Estonian Parliament (Riigikogu) on the composition of
the IV and V, a member of the 1929-1937.
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The underlying concept of law is psychology, which explains the interrelations of
various phenomena. However, psychology makes it very complicated to rule since no
clear difference is made between important and trifling phenomena. The judicial laws
are specifically conceived by people, because, according to Protagoras of Abdera, “man
is the measure of all things” [2], interpreted to mean that there is no absolute truth but
one which individuals deem to be the truth and they are consequently also creators of
judicial laws, capable of understanding the needs of actual life, with the help of which it
is possible to rule (manage) states (human society).

What is human society? Human society represents in its simplest (most under-
standable) meaning the market where every individual is of a certain value, but in the first
place the value for exchange and hence connected to other individuals. Human society
is a complicated system, in which it would be impossible to orient without norms of
behaviour, which are accepted for instance in the capitalist society by potentates, i.e. elite
of the human society, not by majority of the population.

Not the right, as often claimed also by educated lawyers, judicial laws are the main
power of human society, forming and securing political, economic and social environ-
ment, and it is the most important guarantor of social peace for a human society to exist.
The precondition of existence of human society is, in the first place, judicial laws, not
the right, as often erroneously believed, which is not perceived by members of society.

Judicial laws are produced and created by members of society; however, not by all
human society but a certain small share of it.

Because we are presently predominantly dealing with the capitalist mode of pro-
duction of material and spiritual values, judicial laws are made mostly by politicians of
the parties at power. The laws are not worded by politicians but lawyers, who politicians
have hired to make those laws, because they cannot make them themselves and often
worse still, they do not quite understand their content.

But it is the economists and lawyers who must be, in the first place, in the re-
presentative bodies of the state of the capitalist production relation. The representatives
of other professions should have much less to do with the parliament. It has evolved so
during many generations in classical capitalist states.

We can talk about judicial laws in cases when those laws are codified, meaning
that certain norms of behaviour have been placed into codes, for instance, in civil code,
criminal code and other codes, which means in its turn that the result of certain behav-
iour is the responsibility (punishment) for such behaviour. As the so-called international
law is not codified, it does not belong to the area of law; however, embraces agreements
between states. It is explained by the great powers not being agreed to codify the relations
between states, since the “rulers of the world” may be punished on the basis of clauses
presented in a code.

Judicial laws are in the true meaning of the word the expression of the culture
prevailing in one or another state, such as religion or art. It would be more appropriate
to say the expression of culture of human society of one or another state. The question
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arises whether states can be lined up according to their judicial laws, which would mean
that in some countries judicial laws are better than others. In a certain sense it is surely
possible; however, not fully because the world is dominated by various cultures and reli-
gions, making such ranking almost impossible. For instance, whether the states where
judicial laws feature capital punishment (USA, China, Saudi Arabia and others) are less
cultural when compared to those where capital punishment is abolished.

Such comparison holds little truth. It would be rewarding to see what the famous
German philosopher Hegel said on that matter. In case of heinous crimes capital pun-
ishment can be used, and not only at the time of martial law. The position that a state
(human society) cannot take a man’s life, although he is a serial killer, and law-abiding
members of society must sustain him also in the future is fallacious. A question arises
whether that position is in concord with sound mind. Hence the opinion is raised by
some lawyers that the relation between offender and injured party is gravely biased to
the benefit of the offender and to the detriment of the injured party.

Judicial laws, which are codified, are the basis of behaviour of members of society,
because a human society has adopted the decision which the state has formed (completed)
into judicial laws.

It cannot be said that judicial laws are legal rights, because the right as a general
concept has never existed and does not exist in human societies. Legal rights do not
exist. There are various laws, natural laws, laws of physics and mathematics, etc. which,
however, differ cardinally from codified judicial laws.

Existence of codified judicial laws stems the decline of the state (society), if it can
be controlled at all. Perhaps it is already too late, because nature and natural resources
have for long been criminally abused and destroyed; but man is part of nature.

Undoubtedly codified judicial laws have immense preventive meaning, because
they preclude enormous amount of new transgressions of judicial laws.

Reflections on Some Generally Known
Concepts, Commonly Misunderstood

State Governed by Rule of Law

If the term “law” does not exist as a general concept, how can the concept “state
governed by rule of law” exist as a general concept? A justified question arises what
“formation” is the so-called state governed by rule of law, and more importantly, what
it stands for.

Knowingly, states are ruled by various juridical laws. Therefore, the concept “state
governed by rule of law” is also utterly wrong and incomprehensible to population. Such
states do not exist at all. It would be inappropriate to say that some states are better and
more dignified than others, although it must be remembered that all states are ruled by
judicial laws. The problem, however, merits a closer consideration.
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If some politicians like a certain state, those states are the “states governed by
rule of law”, and if those states are not to their liking, they are not the “states governed
by rule of law”. To say the least, such understanding is incompetence. Since conceivably
there are no states in the world lacking valid judicial laws, all states are governed by such
laws, and there are no privileged “states governed by rule of law”.

Hence there are no states governed by rule of law, like there is no general concept
of law. On opinion of a group of certain educated lawyers, law is made applicable by its
legality because in their view the “state governed by rule of law” presents the idea that
execution of state power must be in compliance with laws which have been created by
a legitimate procedure.

Legitimacy here is supposed to mean that juridically the law is equitable, and one
rules under valid laws; this is what the “knowledgeable” lawyers say. The previous state-
ment would have to be reworded as follows: “Legitimacy means juridically that governing
is effected under valid juridical laws” and that is the end of it.

The institution working under legitimate base, under juridical laws, for instance
the Parliament, must proceed in its work, in the first place from judicial laws, in accord-
ance with which it adopts new judicial laws.

The well-known German legist Max Weber (1864—-1920) adopted the term “legiti-
macy” to characterise the popularity and reliability of “power” and “potentates, in a word
the statesmen” [5]. M. Weber highlighted three very different types of authority of rulers
in the society basing on power arising of judicial laws.

The traditional authority. According to such type of authority, the power is wielded
based on habits, customs and traditions legalised in the society. People acquire power
thanks to “its having been like that from the times immemorial”. The examples of such
power type are Pope of Rome, kings and emperors etc. Often such authority has been
inherited.

Legal-rational authority. The power is legitimised through external rules and
rational procedures, defining the rights and obligations of the person holding the position,
acquiring the authority together with concomitant rights and obligations.

Charismatic authority. According to such authority type, the power is legalised
by judicial laws through certain miraculous and superhuman means, which the subjects
attribute to the leader. Charismatic leaders were Jesus Christ (if he existed at all physi-
cally), Moses (subject to the same doubt as Jesus Christ), Napoleon, Caesar, and Hitler,
Stalin, Churchill and others.

The European Parliamentary Assembly has determined that the state that is in
compliance with the law is legal [4]. The “state governed by rule of law” presents an idea
that performance of state power must be in compliance with law, created by legitimate
procedure. Reference to valid operation of law as the “state governed by rule of law”
contains the claim that we must be dealing with a state of equitable and good governing
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(for instance in Estonia as the state governed by rule of law there would not occur arbi-
trariness of officials). In the state governed by rule of law, there should coincide the law
and the image of society about the equity.

It is hard to conceive something more complicated and confusing said on that
matter. However, how one can measure the representations by members of society about
equity remains totally beyond understanding.

Equity

Much confusion and misunderstanding has been created by the social term
“equity”. The reportedly best known in the West Estonian legist Professor [lmar Tammelo
(1917-1982) delved in the problem of equity [3]. He composed his works mainly in German.
He wrote that “equity is a positive ethical social value, according to which in the norma-
tively bilateral situations everyone gets his fair share”. However, he noted that the idea of
equity in the form as presented in the above definition is not directly applicable to theory
of law. The signatory does not know how well I. Tammelo knew the dialectical logic of
the famous German philosopher Hegel. Nevertheless, the allegation of I. Tammelo that
the above definition is not directly applicable to theory of law is incorrect. Quite the con-
trary, it is applicable in the theory of law and must be used there. However, the value of
I. Tammelo’s knowledge is constituted by his rightfully pointing out that equity must
also have “the second party”.

The signatory asks: why? Everything is correct, but what is the most important
“thing”, phenomenon or value, determining or “giving” in bilateral situations the parties
their fair share?

Another legist of Estonia Professor Eduard Raska [1] did not deplorably understand
the declaration presented by I. Tammelo, and therefore asked what “the normatively
bilateral situation” meant, and that the phrase “his fair share” called for interpretation [3].

“Equity” is “visible” or is expressed best, specifically in “codified judicial codes”
where social relations are regulated with civil law or penal law (criminal law) in legisla-
tive acts of different states; for instance, the substance matter of relation of infraction
of civil law and juridical responsibility, and relation between the offence (criminal act)
and punishment is “equity both in the sense of social and private persons’ reciprocal
relations”.

It has been estimated so on the level of human society by the law maker, doing it
on the highest i.e. state level. All infractions of juridical laws display a macho “can do”
attitude to equity. “Equity” itself is not a judicial, but by assertion of a social term.
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Valstis parvalda juridiskie likumi

Kopsavilkums

Raksta autors pievérs uzmanibu tam, ka sabiedriskas attiecibas regulé juridiskas
normas un likumi. Cilvéku sabiedriba tiek interpretéta ka tirgus, kur katram individam
ir sava, tai skaita mainas, vértiba. Ne tiesibas, bet gan juridiskie likumi ir sabiedribas
spéks, kas nodrosina politiskas, ekonomiskas un socialas vides funkcionésanu. Juridiskos
likumus veido tikai neliela sabiedribas dala. Juridiskajiem likumiem ir jabat kodifi-
cétiem, kas vienlaikus nodrosina ari atbildibu. Starptautiskie tiesiskie akti nav kodificéti,
kas apgritina to piemérosanu, vienlaikus sekméjot katras valsts nacionalo atbildibu.
Kodificétie juridiskie likumi bremzé valstu degradaciju. Juridiskie likumi vienlaikus ir
ari valsti vadosas kultaras izpausme.

Atslégvardi: uzvediba, parvaldiba, cilvéku sabiedriba, juridiskie likumi, valsts.
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Abstract

The purpose of this article is to identify problems arising in the system of admin-
istrative penalties. The paper analyses the changes in the Latvian Code of Administrative
Offenses. In compiling of the article, legal literature, European and national regulations
were studied.
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Introduction

The purpose of the article is to provide an overview of issues regarding problems
in the system of administrative punishments, consider general positions of the main
types of penalties, namely, fine, administrative arrest, and confiscation of the subject of
an item of an administrative offense, and examine their characteristics.

Aim

The aim of the article is to examine theoretical and practical aspects of administra-
tive penalties, consider positions of Latvian scientists, study the draft law on the adoption
of a new administrative code, find a solution and make suggestions for the above issues.

Materials and Methods

Systematic, statistical, analytical and grammatical methods were used in compiling
of the article.
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Results and Discussion

Recently, a number of disputes have arisen about the ineffectiveness of the current
Latvian Administrative Offenses Code (LAoC). The point of disagreement regards legal ele-
ments from the Soviet legal system being inherited in the Latvian Code of Administrative
Offenses [11]. Since the entry of Latvia into the European Union, national legislation is
expected to consider general rules that are specific for the European Union member states.

In connection with the arising problems, the legislator has found only one solu-
tion, the adoption of a new code in the future. With this end in view, new concepts of
the development of administrative penalties have been created. For developing a new
concept and draft law, a number of significant problems have been identified in the legal
structure of administrative responsibility. To achieve this, a broader explanation and
discussion is required. In this regard, international seminars have been held in Saeima,
foreign experts within the field have been invited. Moreover, many Latvian scientists
have performed analysis and put forward their decisions on resolving issues in the system
of administrative punishments, committing administrative violations and imposition
of administrative sanctions.

The reason for the creation of the new code was a number of problems that had
accumulated over the years. The Latvian Administrative Offenses Code has been changed
over 150 times [10]. Despite the huge number of amendments, there are still multiple
elements that are not important for a democratic country. It is believed that the code
has inherited a number of legal elements from the Soviet legal system. Some of the legal
rules contained in the Code are contradictory and logically unfounded.

The paralegal at the Ministry of Justice of the Republic of Latvia Inessa Kahanovich
emphasises: “A number of significant problems were identified in the legal structure of
administrative responsibility; this should be considered for developing a new concept
of the draft law. Solving these problems requires a broader explanation and discussion
in legal circles”.

Currently, the draft law has been approved by the Saeima in the second reading,
and the law is expected to come into force on January 1, 2020. According to the legislator,
this reform is aimed at creating a new, clear, fast and effective administrative code.

This article examines the types of main penalties, specifically, administrative
arrest, confiscation of the subject of an item of an administrative offense and the estab-
lishment of minimum and maximum fines under the draft law.

On July 1, 1985, the Latvian Administrative Offenses Code entered into force,
which defines administrative penalties in Chapter 3. The legal definition of administrative
penalties is set out in Article 22 of the LAoC, according to which administrative punish-
ment is a measure of responsibility, which is used to educate the offender, in the spirit
of observance of laws, rules of respect for the rights and legitimate interests of citizens,
society and the state [2, 9].

Types of administrative penalties are regulated in Article 23 of the LAoC.
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In practice, the predominant type of administrative penalties are fines (Article 26
of the LAoC) [13, 12]. The Code establishes minimum and maximum penalties; however,
the effectiveness of this type of penalty can be observed in practice.

The practical aspects of the main administrative penalties can be observed in
the statistics of the Latvian State Police — “Review on the Status of Juvenile Delinquency,
Children, for 12 months of 2017”. In this review, Chapter 3 is devoted to the tendency and
dynamics of administrative violations. The number of registered administrative violations
was 5425 for 2016 and 6266 for 2017. The listed articles, according to statistics, are part
4 of Article 421, parts 1 and 2 of Article 46, Article 167, parts 1 and 2 of Article 1672,
parts 1 and 2 of Article 171, parts 1 and 2 of Article 171}, parts 1 and 2 of Article 1712,
Article 1714, parts 1 and 2 of Article 175, Article 110.

In the 12 months of 2017, the number of youth who committed administrative
violations increased by 4,400 people, which is 1,296 more than in the previous period.
The number of youth for whom protocols of administrative violations were compiling is
3104 for 2016 and 4400 for 2017 [6].

According to the weekly statistics, in Daugavpils district from February 11 to 17,
2018, in total 375 administrative protocols were drawn up, of which three for disorderly
conduct, 52 for being in a public place under the influence of alcohol. 16 road accidents
were registered where a man was injured in one of them. For violation of the rules of
the road, 264 protocols were drawn up: 87 for pedestrians and three for car drivers
driving a vehicle while intoxicated. Preventive measures were taken to prevent violations
of the rules for trade and storage of goods subject to excise tax: 11 raids were carried out,
resulting in 10 administrative protocols [3].

According to the draft law, one monetary unit will be five euros; it has also been
established that the minimum fine for individuals and legal entities is two monetary units,
and the maximum fine for individuals is 400 fine units, and legal entities — 4000 fine
units. These changes are necessary to improve the current code.

Article 28 regulates the confiscation of the subject of the item of an administra-
tive offense. The confiscation of the subject of the item of committing an administrative
offense means its compulsory free transfer to the ownership of the state.

According to statistics, from February 11 to 17, 2018 in Rezekne district, pre-
ventive measures were taken to prevent violations of the rules for trade and storage of
goods subject to excise tax: two raids were carried out, resulting in two administrative
proceedings [3].

It is obvious that currently this Article (28 of the LAoC) is not effective in practice,
due to the convention on the protection of human rights and fundamental freedoms,
as well as the principles spelled out in Chapter 8 of the Constitution, which is why this
issue was reflected in the draft law [1, 8].

An important form of punishment is administrative arrest (Article 31 of the LAoC).
Discussion of the issue of refusal of administrative arrest and possible alternative options
was initially discussed at international seminar in the Saeima, on September 30, 2013.
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Then the Ministry of Justice of the Republic of Latvia suggested a draft law in the interna-
tional seminar in the Saeima providing for substantial reforms in the area of administra-
tive violations, including the exclusion of administrative arrest as a form of punishment
from the system of administrative sanctions [4].

The Speaker of the Saeima stressed: “The current system is not only expensive for
the state, but it also has too little role in identifying and preventing the causes of viola-
tions that were found in other countries”.

The discussion “Refusal from administrative arrest”, initiated in the Saeima, was
motivated by the theoretical foundations of the Institute for Administrative Arrest
in Latvia, as well as by administrative arrest in international law and the practice of
the European Court of Human Rights [5].

Building on this substantive draft law, the Chairman of the Saeima announced that
the refusal of an administrative arrest is a logical step towards a more efficient system
of administrative sanctions.

A number of fundamental changes are also reflected in the fact that legal norms
will be regulated in a single legislation. These changes are taken into account to simplify
the code, namely the statement of legal norms in a single legislation [7].

For example, if a person wishes to engage in fishing, all national requirements
that apply to a person, as well as responsibility for non-compliance with these require-
ments, will be stated in a single legislation, in this case the Fisheries Act (Zvejniecibas
likums) and the relevant regulations by the Cabinet of Ministers. The rules established in
the Fisheries Act do not regulate liability for the commission of offenses. Those penalties
that are regulated by the LAoC will be transferred to the above legislation, for simplicity
and efficiency.

The codification of offenses in sectorial legislation, allows within the sector in
a single legislation to find both prohibitions and penalties.

With the adoption of the new code, there has been its inclination to the European
legal system. It is observed, and this is what contributed to the decision not to include
administrative arrest, confiscation of the subject of an item, as a form of penalty in
the new code.

These changes are taken into account by the legislator referring to the Convention
for the Protection of Human Rights and Fundamental Freedoms.

Conclusion

It is advisable to make the following suggestions:

In the next edition, amend in part 1 of Article 26 of LAoC — “the minimum fine for
individuals and legal entities is two monetary units, and the maximum fine for individuals
is 400 fine units, and legal entities — 4000 fine units”;

Exclude administrative arrest. Omit it from the new code. Usage of administrative
arrests is inconsistent with human rights standards, and deprivation of liberty is provided
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only for criminal offenses. It is necessary to deal with this problem with an emphasis on
preventive measures. In this case, it would be more expedient to take two main types
of collection, a warning and a fine. Also, administrative arrest is an expensive punish-
ment, since those arrested must be provided with food, medical assistance and approved
conditions of detention;

Exclude the confiscation of the subject of the item of committing an administrative
offense. This has been suggested since a simplified approach to the provided evidence
of the guilty in the administrative offenses committed by one leads to a reduction in
the quality institutions that have control over that work;

Regulate legal norms in a single legislation. This change will contribute to a clear,
fast and efficient work of institutions. The codified offenses to sectorial legislation will
make it easier to find, as a statement of those or other legal actions, and the sanction in
the event of an offense. Especially, transfer the chapters 8, 9, 11, 12, 14, from the current
code, which are sectorial. To simplify the code, the statement of legal norms in single
legislations is taken into account.

Galvenie administrativo sodu veidi Latvijas Republika

Kopsavilkums

Si raksta mérkis ir identificét problémas Latvijas Republikas administrativo sodu
sistéma. Darba analizétas izmainas Latvijas Administrativo parkapumu kodeksa. Si raksta
sagatavo$ana ir izmantota juridiska literattira, Eiropas un nacionalie tiesibu akti.

Atslégvardi: izmainas, sodi, parkapums, Latvijas Administrativo parkapumu
kodekss.
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Cela servitutu problematika un pagaidu
reguléjuma ieviesanas perspektivas cela
servitutu nodibinasanas lietas tiesa
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Kopsavilkums

Viena no cilvéka pamattiesibam ir tiesiba uz ipasumu, kur ietverta netraucéta ta
izmantosana un piekluve tam. Ja lidz nekustamajam ipasumam nav iespéjams pieklat
no koplietosanas cela, jadibina cela servitats. Tacu, lai nodibinato cela servitatu bitu
iespéjams izmantot, tas janodibina likuma noteiktaja kartiba un tam jabit ierakstitam
zemesgramata. Diemzél daudzi zemesgramatas ierakstitie cela servitati ir noteikti, neie-
vérojot likuma normas, tadé] ir zudis to izmantos$anas tiesiskais pamats.

Saja raksta atspogulotas vésturiski izveidojusas problémas saistiba ar piekluves
nodro$inasanu nekustamajiem ipasumiem un analizéti likumdevéja centieni pilnveidot
normativos aktus piekluves nodrosinasanas joma. Publikacija vérsta uzmaniba uz prob-
léemam, kas saistitas ar cela servitiitu nodibinasanu tiesas cela, un ka viens no sarezgijuma
risindjumiem piedavats ieviest pagaidu reguléjumu, lemjot jautajumu par cela servitata
nodibinasanu. Ar $o rakstu tiek rosinats aizsakt diskusiju par pagaidu reguléjuma ievie-
$anas nepiecieS$amibu un perspektivam cela servitiita nodibinasanas lietas tiesa.

Atsléegvardi: pagaidu reguléjums, cela servitiita nodibinasana.

levads

Misdienas cilvéku dzive nav iedomajama bez fundamentalu cilvéktiesibu lidz-
pastavésanas, to ievérosanas no sabiedribas puses, ka ari garantésanas un aizsardzibas
mehanisma nodro$inasanas no valsts puses. Tiesibas uz ipasumu, kuras garanté Latvijas
Republikas Satversmes 105. pants [6], ir neatnemama konstitucionalo tiesibu sastavdala
un ietver pilnigas varas tiesibu par lietu, t. i., tiesibu to valdit un lietot, iegt no tas visus
iespéjamos labumus, ar to rikoties un noteikta karta to atprasit atpakal no katras tresas
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personas ar ipasuma prasibu [3, 927. pants]. Ja personai nav ne fiziskas iespéjas, ne tiesiska
pamata pieklat savam nekustamajam Ipasumam, Latvijas Republikas Satversmé un citos
tiesibu aktos (tiesibas uz ipasumu paredz ari ANO Visparéjas cilvéktiesibu deklaracijas
17. pants [1], Eiropas Savienibas Pamattiesibu hartas 17. pants [4], Cilvéka tiesibu un
pamatbrivibu aizsardzibas konvencijas pirma protokola 1. pants [2]), minéto un valsts
garantéto cilvéktiesibu mérkis un jéga zad.

No tiesu prakses analizes un Latvija veiktajiem pétijumiem (pieméram, Martina
Audera 2014. gada veiktais “Pétijums par zemes reformas laika ar administrativo aktu
nodibinatiem celu servititiem”) secinims, ka daudziem nekustamo ipasumu ipasniekiem
nav iespéjams pieklat savam nekustamajam Ipasumam, ja tas neatrodas blakus koplie-
tosanas celam, un vieniga iespéja, ka tam pieklat, ir izmantot blakusesosaja nekusta-
maja ipasuma eso$o zemes vienibu, nodibinot cela servititu. Tacu, lai $o cela servitatu
varétu izmantot, tas janodibina Civillikuma noteiktaja kartiba, t. i., ar likumu, ligumu,
tiesas spriedumu vai testamentu, un tam jabut ierakstitam zemesgramata. Diemzél vai-
rums zemes reformas laika noteikto un $obrid zemesgramatas ierakstito cela servitatu
tika izveidoti, neievérojot Civillikuma normas, tadé] ir zudis to izmanto$anas tiesiskais
pamats. Ja blakuseso$o nekustamo Ipasumu ipasniekiem vienosanos par cela servitiita
nodibinasanu nav izdevies panakt, strids jarisina tiesa. Kads, iespéjams, noradis — lak,
ir tacu tiesisks risindjums! Ja, ir, tacu vai pietiekami atrs un efektivs? Problémas rada tas,
ka tiesvedibas process ir diezgan ilgs un lidz galigajam tiesas spriedumam persona nav
tiesiga izmantot citai personai piedero$o zemes vienibu, lai noklatu lidz savam nekus-
tamajam Ipasumam — ne kajam, ne ar transportu. Un ari tiesa nevar lemt par situacijai
atbilstosu pagaidu reguléjumu, jo Latvijas civilprocesualajas tiesibas nav pagaidu aizsar-
dzibas lidzekla, ko varétu piemeérot, lemjot par cela servitata nodibinasanu.

Egils Levits raksta: “Demokratiska, tiesiska, liberala valsts un sabiedribas iekarta
visparéjas cilvéktiesibu teorijas, iestazu un tiesu prakses uzdevums ir cilvéktiesibas formeét
ta, lai ar vismazakajiem ierobezojumiem saglabatu péc iespéjas lielaku individa brivtelpu
un lai vienlaikus novérstu individa cilvéktiesibu sadursmes ar kopéjam interesém un citu
individu cilvéktiesibam.” [26, 82]

Valsts primarais uzdevums ir ne tikai nodro$inat problémas risindsanas meha-
nismu, bet ari rast veidus, ka $o problému risinat iespéjami atri. Saja raksta pieversta
uzmaniba $adiem aktualiem jautajumiem: celu servitiitu noteiksanai zemes reformas laika
un ar to saistitajam problémam, likumdevéja centieniem rast risindjumu identificétajam
problémam un pienemto risinajumu analizei, ka ari ar tiesas spriedumu nodibinato cela
servittu problematikai un iespéjamiem risinajumiem, pagaidu reguléjuma ievie$anai.

Darba merkis

Meérkis ir, pétot cela servittitu tiesisko reguléjumu, ta attistibu un praktiskas pieme-
ro$anas ipatnibas, atspogulot ar to saistito problematiku, izdarit secindjumus un sniegt
identificéto problému iespéjamos risinadjumus.
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Materials un metodes

Pétijums galvenokart ir balstits uz cela servitiitus reglamentéjoso tiesibu aktu izpéti
un analizi (pieméram, Civillikumu un zemes reformu reglamentéjosiem normativajiem
aktiem), tiesu prakses analizi un civiltiesibu specialistu (pieméram, Andra Grutupa,
Martina Audera, Osvalda Joksta, Artura Boruka, Viktorijas Jarkinas, Andra Taurina)
atzinam. Ipasi jaatzimé Audera “Pétijums par zemes reformas laika ar administrativo
aktu nodibinatiem celu servitttiem”, kura atspogulotas praksé konstatétas problémas
un piedavati to risinajumi, un Jarkinas un Taurina publikacija “Prasibas nodrosinasana
un pagaidu aizsardziba: aktualie jautajumi”.

Pétijuma tika izmantotas sadas visparéjas zinatniskas pétijuma metodes: aprak-
stosa — cela servititu tiesiska reguléjuma, servitatu noteiksanas un to attistibas gaitas
izpété, apkopojot informaciju un pamatojoties uz izpétito, ka ari sniedzot skaidrojumus
un identificéjot problémas. Analitiska — tiesibu aktu, tiesu prakses, tiesibu zinatnieku
viedoklu izzinasana, lai noskaidrotu ar cela servitatiem saistito problematiku pétama
jautajuma ietvaros. Indukcijas un dedukcijas metode tika lietota atsevisku secindjumu
sagatavo$anas gaita. Savukart formali dogmatiska metode tika izmantota, lai kritiski
izvértétu spéka esosas tiesibu normas par cela servitita tiesisko reguléjumu un nodi-
binasanu un pagaidu aizsardzibu, ka ari lai piedavatu risinajumu to talakveidosanai.
Modelésanas metode — lai modelétu iespéjamas situacijas, kuras batu risinamas, balstoties
uz izvirzitajiem priekslikumiem.

Pétijuma izmantotas ari tiesibu normu interpretacijas metodes: gramatiska — lai
izzinatu tiesibu normas ieklauto jédzienu “servitatu noteiksana”, “servitiitu nodibinasana”
nozimi un batibu. Sistémiska — lai izzinatu cela servitatu noteik$anas ipatnibas zemes
reformas laika pienemtajos normativajos aktos kopsakara ar Civillikuma ietvertajiem
cela servitiita nodibinasanas pamatiem. Teleologiska — lai izzinatu likumdevéja gribu,
pienemot normativos aktus, kuros valsts instittcijam ir pieskirtas tiesibas noteikt cela
servittitus un veidot koplietosanas celus, lai izprastu to socialo mérki.

Zemes reformas laika noteikto cela
servitutu problematika

Latvijas Regionalas attistibas un pasvaldibu lietu ministrijas uzdevuma 2010. gada
asociéta profesora Roberta Kila vadita ekspertu grupa izstradaja Latvijas ilgtspéjigas
attistibas stratégiju lidz 2030. gadam (Latvija 2030), ko Saeima apstiprinaja 2010. gada
10. janija [12]. Si stratégija kluva par valsts galveno planosanas instrumentu ar likuma
spéku. Dokumenta 278.-307. punkta [5] ir aplukota sasniedzamibas uzlabosana Latvija,
tas attistibas virzieni un iespéjamie risindjumi transporta infrastruktaras planosana,
autocelu tikla attistiba u. tml. Jauzsver, ka esosie vai nodibinamie cela servititi ir nozimiga
autocelu tikla sastavdala, tadél, risinot Latvijas infrastruktiiras attistibas jautajumus,
nepiecie$sams valstiska limeni tajos ieklaut ari tiesiskas un praktiskas problémas, kas
saistitas ar cela servitatiem.
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Vispirms japievérsas zemes reformas laika noteikto cela servitatu problémai.
Kad Latvija norisinajas zemes reforma, atjaunojot ipasumtiesibas uz nacionalizétajiem
ipasumiem to Ipasniekiem vai vinu mantiniekiem, ka arl nododot nekustamo ipasumu
privatizacijai, Valsts zemes dienestam, zemes komisijam un pasvaldibam bija tiesiba lemt
par piekluves nodrosinasanu lidz nekustamajam ipasumam (pieméram, pamatojoties uz
likumu “Par zemes privatizaciju lauku apvidos” [11, 22. pants], likumu “Par zemes lieto-
$anu un zemes iericibu” [10, 20. panta tre$a dala], likumu “Par valsts un pasvaldibu zemes
ipasuma tiesibam un to nostiprinasanu zemesgramatas” [9, 9. panta piektas dalas pirmais
punkts]). Sis iestades uz administrativa akta pamata noteica cela servitatus, tacu ar laiku
tika konstatéts arvien vairak skérslu, kas liedza personam pilnvértigi izmantot ar adminis-
trativo aktu noteiktos servitiitus. Sobrid atskatoties pagatné, izmantojot zemes reformas
tiesibu bazi un laika gaita izveidojusos tiesibu doktrinu, var secinat, ka zemes reformas
laika izveidotais cela servitiitu noteiksanas mehanisms nebija lidz galam pardomats.

Analizéjot vairaku autoru darbus, kuros pétita zemes reformas attistiba valsti, ka
arianalizéjot pienemto normativo aktu kopskaitu un to pienemsanas intensitati, redzams,
ka zemes reformu reglamentéjosie normativie akti tika pienemti steiga un dazadu socialu
un politisku faktoru ietekmé, tadél tajos vairakkart bija jaizdara grozijumi, un $a procesa
negativas sekas ir jatamas vél Sodien.

Boruks rakstija, ka Latvija reforma netika reguléta ar vienotu likumu vai vienotu,
vairakas kartas secigi citam no cita izrietosu likumu kopu, bet stihiski veidojas vairaki
likumi, kuru atseviski panti to garaja apspriezu laika lidz pienemsanai Latvijas Republikas
Augstakaja Padome (vélak — Saeima) tika vairakkart parveidoti, tadél starp atseviskiem
likumiem un to ieksiené radas pretrunas [20, 265].

Joksts atzist, ka “[..] zemes reformas likumdo$anas uzdevums bija aizsargat gan
zemes Ipasnieku, gan tas apsaimniekotaju tiesibas. Tacu, jau izstradajot reformas tiesisko
bazi, tika pamanitas iespaidigas domstarpibas, proti, nebija vienota uzskata par zemes
meérkiem un uzdevumiem [..]” [23, 27].

Sasteigtibas un neskaidro mérku dé] zemes reformas laika normativajos aktos tika
pielautas atkapes no celu servitatu nodibinasanas pamatiem, kas noteikti Civillikuma
1231. panta.

Jaatzimé, ka zemes reformas normativos aktos bija paredzétas tiesibas noteikt
cela servitatus, nevis tos nodibinat. Starp jédzieniem “noteikt servitatu” un “nodibinat
servitatu” ir batiska atskiriba. Noteiksana saprotama ka kompetentas iestades léemuma
veida noforméts priekslikums par nepiecieS$amibu nodibinat cela servitatu par labu
noteiktam nekustamajam ipa§umam noteikta vieta, platuma un garuma, kas vélak jano-
formeé Civillikuma noteikta forma un kartiba.

Lidz ar to nevar piekrist Gratupa viedoklim, ka bez Civillikuma ir vél ceturtais
veids, ka noteikt servitatu, proti, pasvaldibai noteikt ar savu Iléemumu. Un ta esot pareizi,
jo, ja vaditos tikai péc Civillikuma un ja nepastavétu pasvaldibas iespéja noteikt servi-
tatus, tad, sakot no 1991. gada, toposajiem Ipasniekiem atliktu tikai divi celi: vienoties
un noslégt ligumus vai ari vérsties tiesa [21, 48]. No Grutupa teikta var noprast, ka vins
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jédzienu “noteikt” lieto, ar to saprotot servitiita nodibinasanu Civillikuma izpratne,
un liek vienadibas zimi starp “noteikt” un “nodibinat” jédzieniem. Sie jédzieni tomér
butu janoskir.

Laikam ritot, nekustamo ipasumu ipasnieki arvien vairak saka izjust zemes
reformas negativas sekas. Lai apzinatu zemes reformas gaita izveidojusas problémas,
pamatojoties uz Ministru kabineta 2013. gada 29. oktobra sédes protokollémuma Nr. 56
105. paragrafa septito punktu, Vides aizsardzibas un regionalas attistibas ministrijai
sadarbiba ar Satiksmes ministriju, Tieslietu ministriju un Zemkopibas ministriju lidz
2015. gada 30. decembrim tika uzdots sagatavot un iesniegt izskatisanai Ministru kabi-
neta informativo zinojumu par problémam, kas radusas saistiba ar zemes reformas laika
nodibinatajiem celu servititiem, un iespéjamiem risinajumiem [7]. Vides aizsardzibas
un regionalas attistibas ministrija izsludinaja publisko iepirkumu “Izpéte par zemes
reformas laika ar administrativo aktu nodibinatiem celu servitatiem” [27]. Martin$ Auders
2014. gada sagatavoja pétijumu [19], kura bija gan padzilinats problému izklasts, gan
iespéjamie risinajumi.

Pamatojoties uz $o pétijumu, tika izstradats konceptualais zinojums “Par prob-
lémam saistiba ar zemes reformas laika nodibinatajiem celu servititiem un to iespéja-
majiem risinadjumiem”,! kura uzskaititas $adas problémas:

« zemes ipaSumam ir noteikts apgratinajums — cela servitats —, bet nav noteikts,
kuram nekustamajam ipasumam par labu tas ir nodibinats;

o cela servitati zemesgramata ir nostiprinati nevis ieraksta, bet atzimes veida.
Nemot véra, ka nav noteikts valdo$ais nekustamais ipasums, nav iespéjams iden-
tificét ari ieintereséto personu, péc kuras nostiprinajuma liguma atzime varétu
tikt aizstata ar ierakstu. Lidz ar to servitita lietotaju tiesibas nav aizsargatas [..J;

« lai noklatu lidz ipasumam, nepieciesams apgrutinat vairakus sekojosos ipa-
$umus, bet tas nav izdarits, tadeél cel$ ir tikai fragmentari lietojams;

» nodibinats servitits, bet celu lieto neierobezots lietotaju loks vai robezu par-
kartosanas rezultata tas savieno vairakus augstakas nozimes celus, tadéjadi ir
kluvis par publisku celu;

« nodibinats servitats, bet cel$ ka buve Nekustama ipasuma valsts kadastra
informacijas sistéma (NIVKIS) ir registréts ka pasvaldibas ipasums, lidz ar to
izveidojusies situacija, ka zeme pieder vienai personai, bet uz tas esosais cels ir
piekritoss citai personai;

« cela servitats vai cel$ ar apziméjumu “koplietosanas cel$” ir noradits vienigi
zemes robezu plana, tacu ne administrativaja akta. Faktiski sads cela servitits
nav spéka, tacu tas var but registréts NIVKIS un, iespéjams, ari zemesgramata
atzimes veida.

1 Vides aizsardzibas un regionalas attistibas ministrija: Par probléemam saistiba ar zemes reformas
laika nodibinatajiem celu servitatiem un to iespéjamajiem risinajumiem: konceptuals zinojums.
2016. Nav publicéts.
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Konceptualais zinojums saturéja ari vairakus ricibas virzienus konstatéto problému
risinasanai. Ta¢u 2017. gada 27. novembra Latvijas Republikas Ministru kabineta komi-
tejas sédé Vides aizsardzibas un regionalas attistibas ministrija sagatavoja un iesniedza
izskatiSanai informativo zinojumu par Ministru kabineta 2013. gada 29. oktobra sédes
protokollémuma (Nr. 56, 105. paragr.) “Likumprojekts Zemes parvaldibas likums” Vides
aizsardzibas un regionalas attistibas ministrijai, Satiksmes ministrijai, Tieslietu minis-
trijai un Zemkopibas ministrijai dota uzdevuma atzisanu par aktualitati zaudéjusu. Saja
zinojuma pausts viedoklis, ka “[..] ministrijas ieskata nav lietderigi ieviest jaunu normativo
reguléjumu un cela servitiitu jautajumu risinasana veicama atbilstosi Civillikuma noregu-
lgjumam par cela servititu nodibinasanu vai ari veicot nekustama ipasuma atsavinasanu
sabiedribas vajadzibam” [28].

Konceptualaja zinojuma izvirzitie priekslikumi ir logiski pamatoti un normativa
ietvara realizéjami, protams, pirms tam detalizéti izvértéjot katru risinajuma variantu
un izvéloties vienu vai vairakus no tiem. Lai gan Vides aizsardzibas un regionalas attis-
tibas ministrija sava zinojuma pamatoja savu nostiju, tomér skiet, ka $is pamatojums
nav pietiekami parliecinoss: joprojam nav precizu statistikas datu, cik Latvija kopuma ir
nekustamo Ipasumu, kam cela servittti noteikti zemes reformas laika un lidz $im bridim
nav sakartoti piekluves jautajumi; nav izvértéts, cik laika un finansu resursu personam
ir jatére tiesasanas procesa un kadus zaudéjumus tas var radit ne tikai pasam personam,
bet ari valstij (pieméram, nesanemtie nodoklu maksajumi, ko batu varéjis nomaksat
uznémeéjs, ja nebutu traucéta ta uznémeéjdarbiba piekluves problému dél).

Nav ari nemts véra viens no butiskakajiem apstakliem — nepilnigi izstradato norma-
tivo aktu nepareizas un biezi pat pavirsas piemérosanas rezultata valsts amatpersonas ir
pienémusas léemumus, kuru dé] $obrid raditas problémas lielai dalai nekustamo ipasumu
ipasnieku. Tadél tiesi valstij jauznemas pilna atbildiba par amatpersonu neizdaribu un
maksimali jaiesaistas problému risinasana, nevis jaaizbildinas, ka nav lietderigi ieviest
administrativo procesu joma, kuru var risinat civiltiesiska cela, vai noradot, ka pasval-
dibam ir iespéja atsavinat celu likuma noteikta kartiba vai ka sabiedribas intereses tiek
nodrosinatas saskana ar Zemes parvaldibas likuma 8. pantu.

Japiebilst, ka Latvijas Pasvaldibu savieniba sava 13.11.2017. véstulé Nr. 1120172843/A1744
Ministru prezidentam Marim Kucinskim saistiba ar minéto zinojumu pauz sadu viedokli:
“Zemes parvaldibas likuma 8. panta pieméro$ana ir apgratinata, nemot véra, ka §im
mérkim nepietiek budzeta lidzeklu [..], un ladz atbalstit 2015. gada saskanoto koncep-
tualo zinojumu ar iepriek$ minétajiem risinajuma variantiem un virzit apstiprinasanai
Ministru kabineta konceptualo zinojumu” [24]. Te ieziméjas vél viens aspekts, ko Vides
aizsardzibas un regionalas attistibas ministrija nav némusi véra, — pasvaldibu budzeta
iespéjas, atsavinot celu sabiedribas vajadzibam.

Lai gan 2017. gada 27. novembra Ministru kabineta komitejas sédé informativais
zinojums tika noraidits (protokols Nr. 34, 1. paragr.) [25], ari tagad un turpmak nepie-
cieSsams neatlaidigs un nopietns problému risinasanas darbs saistiba ar zemes reformas



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Jolanta Dinsberga. Cela servitutu problematika un pagaidu reguléjuma ievie$anas
perspektivas cela servitiitu nodibinasanas lietas tiesa

laika noteikto celu servitiitu, atgriezoties pie iepriekSminétaja konceptualaja zinojuma
piedavato ieteikumu apspriesanas.

Veértéjot $a briza situaciju un likumdevéja centienus risinat ar servitatiem saistitos
problémjautajumus, japiemin Zemes parvaldibas likuma 8. un 8.! pants. Astotaja panta
ir reglamentéta celu uzturésanai nepiecieS$amas zemes izmanto$ana un atsavinasana
gadijumos, ja autocels registréts ka pasvaldibas vai valsts cel$ un ieklauts pasvaldibas
vai valsts bilancé, savukart zeme zem cela zemesgramata ierakstita uz privatpersonas
varda. Pamatojoties uz $o pantu, var atrisinat tikai nelielu dalu problému un tikai
tad, ja pasvaldibai ir pietiekams budzets, lai varétu uzsakt zemes zem cela vai ielas
atsavinasanu.

Tacu nav saprotams un rodams logisks pamatojums tam, ka Zemes parvaldibas
likuma iek]auts 8.! pants, kas bitiski ierobezo zemes ipa$nieku ipasumtiesibas. Saja panta
ir ieviests jauns jédziens “pasvaldibas nozimes cel$ vai iela”, kas likuma 8.! panta pirmaja
dala skaidrots ka “[..] privata ipasuma lieto$anas tiesibu aprobezojums nekustamajam
ipasumam, kas noteikts sabiedribas intereseés, lai nodrosinatu vienotu celu un ielu tiklu
pasvaldiba un sabiedribas iespéjas un tiesibas ikvienam to izmantot” [13]. Tatad privata
ipasuma esoss cels, kas nav registréts ka pasvaldibas vai valsts cel$ un nav ieklauts pas-
valdibas vai valsts bilancg, tiek pasludinats par pasvaldibas nozimes celu vai ielu, pat
neparedzot par to taisnigu atlidzibu, ka tas noteikts Latvijas Republikas Satversmes
105. panta [6], ja nekustamais Ipasums atsavinams sabiedribas vajadzibam.

Zemes parvaldibas likuma 8. un 8.! panta mérkis ir nodrosinat sabiedribai iespéju
parvietoties pa celiem. Gan viena, gan otra gadijuma ipasnieks nevar traucét cela lie-
tosanu. Vieniga atskiriba, vai attiecigais cel$ ir vai nav ieklauts pasvaldibas vai valsts
bilancé. Nav skaidrs, ka celu, kas nav pasvaldibas vai valsts bilancg, tiesiska valsti var
pasludinat par pasvaldibas nozimes celu, tadéjadi sagrabjot citas personas ipasumu.
Rodas ari jautajums, kapéc celiem, kas nav valsts un pasvaldibas bilancé, nevar pie-
meérot tas pasas normas par atsavinasanu sabiedribas vajadzibam? Ari $aja gadijuma batu
piemérojama Ipasuma atsavinasanas procedura sabiedribas interesés. Ja likumdevéjs
rikosies péc $ada principa, tad tiesibu sistéma nonaks lidz absurdai situacijai, proti, bez
tiesibam uz atlidzibu par pasvaldibas nozimes lietu varés pasludinat jebko — ari visu
zemes vienibu kopuma. Atliks tikai pamatot, ka zemes vieniba nepieciesama sabiedribas
intere$u nodro$inasanai.

Domajams, ka likumdevéjs ir paplasinati tulkojis Latvijas Republikas Satversmes
105. pantu attieciba uz ipasuma tiesibu ierobezos$anu ar likumu un ir pienémis normu —
Zemes parvaldibas likuma 8.! pantu —, kas neatbilst taisniguma, tiesiskas palavibas,
labas parvaldibas principiem un liek aizdomaties, vai ta vispar atbilst Latvijas Republikas
Satversmes 105. pantam.
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Pagaidu regulejums cela servititu
nodibinasanas lietas tiesa

Saja problému loka ir jaakcenté ari ilgie tiesvedibas termini celu servitttu nodibi-
nasanas lietas. Turklat $is jautajums ciesi jasaista ar pirmo (zemes reformas laika noteikto
cela servitiitu problému) un konceptualaja zinojuma uzskaititajam problémam par zemes
reformas laika noteiktajiem servitatiem. Pieméram, visos gadijumos, kad cela servitits
noteikts ar administrativo aktu un ierakstits zemesgramata atzimes veida, cela ser-
vitatu nav tiesibas lietot, kamér atzime zemesgramata netiek aizstata ar ierakstu. Ja
ipasnieki par to nespéj labpratigi vienoties, strids par cela servitata nodibinasanu jaskata
visparéjas jurisdikcijas tiesa.

Saskana ar likuma “Par tiesu varu” 27.! panta pirmo un otro dalu tiesas prieksse-
détajs pirms katra kalendara gada sakuma [..| plano un nosaka tiesas darba mérkus attie-
ciba uz vidéjiem lietu izskatisanas terminiem tiesa un lietu izskatiSanas terminu standartu
nosaka, nemot véra tiesas resursus un nepieciesamibu nodro$inat personas tiesibas uz
lietas izskatiSanu sapratiga termina un ievérojot citus lietu izskatisanas pamatprincipus,
ka ari saskana ar 28. panta pirmo dalu tiesnesis izspriez lietu tik atri, cik vien iespéjams
[8], tomér tiesvediba celu servitatu lietas ir parak ilga.

Analizéjot vairakas lietas par cela servitatu nodibinasanu, var konstatét, ka vide-
jais lietas izskatiSanas ilgums ir tris gadi (neskaitot laiku, ja lieta tiek skatita atkartoti
apgabaltiesa). Ka pieméru var nosaukt sadus Augstakas tiesas Senata Civillietu depar-
tamenta spriedumus: 04.07.2017. spriedums lieta Nr. C09030814 SKC-229/2017 [17],
12.04. 2016. spriedums lieta Nr. C27209810 SKC-33/2016 [16], 31.03.2014. spriedums lieta
Nr. SKC-11/2014 [15], 09.10.2013. spriedums lieta Nr. SKC-458/2013 [14]. Ari izvértéjot
citu kategoriju lietas, kas, pieméram, skatitas Augstakas tiesas Senata Civillietu depar-
tamenta 2019. gada, redzams, ka termini ir lidzigi [18].

Padzilinati par ilgas tiesvedibas negativo ietekmi uz personas finansialo un moralo
stavokli nav jaskaidro. Logiski, ka pilniga nekustama ipasuma izolétiba un nespéja tam
pieklat un to izmantot visa tiesvedibas perioda ta ipasniekam rada negativas sekas (pie-
méram, nespéju nodarboties ar uznémeéjdarbibu un gat planoto pelnu, nepieciesamibu
irét citu dzivojamo platibu, risku, ka ipasums var tikt izlaupits, nespéju ipasumu sakopt —
noplaut zali, izcirst kramus u. tml.). Tadél ir nepieciesams tiesisks mehanisms, ka mazinat
ar piekluves neesamibu saistito personas ipasuma tiesibu ierobezojumu, lidz tiesa pienem
galigo spriedumu.

Viens no sadiem mehanismiem varétu but pagaidu reguléjums, ko tiesa biitu tiesiga
noteikt uz prasitaja motivéta laguma pamata. Civilprocesa likuma $obrid ir paredzéti
lidzekli personas tiesibu aizsardzibas isteno$anai civillietas. Tie ir prasibas nodros$inajums
un pagaidu aizsardziba. Bet ne viens, ne otrs nav piemérojams lietas par cela servitatiem.
Pieméram, Civilprocesa likuma normas noteikts, ka atseviskos gadijumos pielaujama
pagaidu lémuma pienemsana lidz sprieduma taisisanai. Civilprocesa likuma 238.! panta
pirmaja dala noteikts: “(1) Péc puses liguma tiesa vai tiesnesis var pienemt léemumu, ar
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kuru uz laiku lidz sprieduma taisisanai par laulibas $kirsanu vai laulibas neesamibu
nosaka bérna dzivesvietu, bérna aprapes kartibu, saskarsmes tiesibu izmanto$anas kar-
tibu, uzturlidzeklus bérnam, aizliegumu bérna izvesanai no valsts, lidzeklus otra laulata
iepriekséja labklajibas limena nodrosinasanai, laulato kopiga majokla lietosanas kartibu
vai uzdod vienai pusei izsniegt otrai pusei majsaimniecibas un personiskas lietosanas
prieksmetus.” Ari Civilprocesa likuma (CPL) 244.1° panta pirmaja dala, 267.! panta pirmaja
dala paredzéta pagaidu lemuma pienemsana péc puses liguma. Tapat ka gimenes lietas,
ari cela servitatu lietas ir svarigi maksimali mazinat personas tiesibu ierobezojumu, jo,
tapat ka bérns nespéj iztikt bez uzturlidzekliem, ari nekustama ipasuma ipasnieks nevar
iztikt bez majokla, ipasi, ja tas ir vina vienigais majoklis.

Plasu pétjjumu par lidzigiem jautdjumiem veica Jarkina un Taurin$ un atspogu-
loja to publikacija “Prasibas nodrosinasana un pagaidu aizsardziba: aktualie jautajumi”.
Pétnieki uzskata, ka pastav vairaku kategoriju lietas, kuras nav piemérojama nedz prasibas
nodro$inasana, nedz pagaidu aizsardziba. Sada situacija neatbilst CPL 1. panta definé-
tajam pamatprincipam — katrai personai ir tiesibas uz savu aizskarto tiesibu aizsardzibu
tiesa. Tapat CPL paredzétie prasibas nodrosinasanas un pagaidu aizsardzibas lidzekli
nav pietiekami masdienu vajadzibam, ka ari tie neatbilst citu valstu pieredzei un regu-
léjumam. Autoru ieskata, nodrosinajuma lidzeklu paplasinatas iztulkosanas aizliegums
arl neatbilst eso$ajam vajadzibam tiesvediba. Péc vinu pausta, ir batiski paredzét tiesai
tiesibas piemérot ari tos pagaidu reguléjuma lidzeklus (pagaidu aizsardzibu un prasibas
nodro$inasanu), kas CPL ties$a veida nav paredzéti [22].

Katra lieta, ko skata tiesa, ir unikala, un likumdevéjs nekad nespés paredzét regu-
léjumu visiem nakotnes gadijumiem — ari sis apstaklis apstiprina Jarkinas un Taurina
teikto. Tadé] ir nepieciesams vai nu pakapeniski papildinat CPL ar normam arvien jaunu
atsevisku kategoriju lietas, pielaujot pagaidu reguléjuma piemérosanas iespéjamibu, vai
ari, ka apgalvo Jarkina un Taurins, “nepieciesams visaptveross reguléjums pagaidu aiz-
sardzibas lidzeklu piemérosanai” [22].

Izmantojot modelésanas metodi, lietderigi aplikot $adu situaciju: pienemsim,
ka tiesai lagts piemérot pagaidu reguléjumu gadijuma, ja personai liegta pieeja savam
nekustamajam Ipasumam pa celu, kas reali pastav daba; ir izbaivéts ar grants segumu;
atrodas vairakus kilometrus no zemes Ipasnieka majas un vairakus gadus ticis lietots
ikdiena. Pamatojums lietosanas liegumam — zemesgramata ir atzime, nevis ieraksts.
No lietai pievienotajiem dokumentiem konstatéjams, ka $is cel$ ir vienigais piebrau-
camais cel$ lidz ta lietotaja vienigajam ipasumam. Saja situacija, ja tiesa konstatétu,
ka pirmskietami prasiba par cela servitatu batu apmierinama, ta batu tiesiga izlemt
jautajumu par pagaidu reguléjumu. Atkariba no situacijas, ka ari ievérojot ne tikai cela
lietotaja, bet ari zemes Ipasnieka intereses, tiesai batu jalemj, vai atlaut parvietoties
pa celu, lidz tiesa pienem galigo noreguléjumu; ka tas ietekmé zemes Ipasnieku un vai
$ads ierobezojums butu pielaujams; vai tas rada zaudéjumus lietotajam; vai un kadus
ierobezojumus piemérot lietotajam (pieméram, parvietoties tikai kajam vai noteiktas
dienas u. tml.).
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Pilnigi pretéja situacija butu gadijuma, ja persona nopérk savu divdesmito nekus-
tamo Ipasumu, pati dzivo arzemés, bet pieprasa, lai tiesa pienemtu pagaidu reguléjumu,
lai §1 persona varétu pieklat savam ipasumam un lautu izbavét celu, jo daba ta vél nav.
Tadél pagaidu reguléjums japaredz ka tiesiba, nevis pienakums. Tas butu japieméro ne jau
katra situacija, bet tikai tad, kad tiesa konstaté personas tiesibu aizskarumu, iespéjamos
zaudéjumus nakotné u. tml.

Nemto véra iepriek$minétas problémas, biitu jaaizsak diskusija par pagaidu regu-
léjuma nepieciesamibu un ieviesanas perspektivam cela servitatu lietas. Jarisina ari ar
zemes reformas laika noteiktajiem servitatiem saistitas problémas, vélreiz atgriezoties pie
konceptuala zinojuma “Par problémam saistiba ar zemes reformas laika nodibinatajiem
celu servititiem un to iespéjamajiem risinadjumiem”.

Secinajumi un priekslikumi

Lai gan ipasumtiesibas ir viena no svarigakajam cilvéka pamattiesibam, tomér to
nodro$inasanas un aizsardzibas mehanisms Latvija nav pietiekmi labi izstradats. Tadél
joprojam nav izdevies atrisinat problémas ar zemes reformas laika noteiktajiem cela
servitatiem, tas rodas ari Sobrid, nosakot cela servitatus tiesas cela.

Pozitivi vértéjami valsts institaciju un likumdevéja centieni rast risindgjumus ar
cela servitatiem konstatétajam problémam, tacu skiet, ka valsts izvairas no atbildibas
par pagatné pielautajam kladam normativo aktu izstradé un piemérosana, lielako dalu
problému risinasanas sloga uzliekot pasiem nekustamo ipasumu ipasniekiem.

Kritiski vértéjams ir Zemes parvaldibas likuma 8.! pants, kas neatbilst taisni-
guma, tiesiskas palavibas, labas parvaldibas principiem, un ir apsaubama ta atbilstiba
Latvijas Republikas Satversmes 105. pantam. Tadé] 8.! pants ir svitrojams no Zemes
parvaldibas likuma.

Pasreiz Civilprocesa likuma pagaidu aizsardzibas lidzekli ir paredzéti tikai atse-
visku kategoriju lietas, lidz ar to cela servitata lietas personas nevar izmantot $adu iespéju
un pilnveértigi aizsargat savas tiesibas. Civilprocesa likuma japaredz iespéja noteikt
pagaidu reguléjumu ari cela servitata lietas, lidzigi ka Civilprocesa likuma 238.1, 244.10
un 249.3 panta, risinot stridus gimenes tiesibu joma. Par preciziem priekslikumiem un

nosanas perspektivas konceptuala limeni.
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Problems Related to Servitudes of Right of
Way and Prospects of Introducing Provisional
Regulation in Cases on Establishing

a Servitude of Right of Way by Courts

Abstract

The property rights of a person, which cover unhindered use thereof and access
thereto, are among the fundamental human rights. If it is not possible to access an
immovable property from a public road, it is necessary to establish a servitude of right
of way. However, in order to use the established servitude of right of way, it must be
established according to the procedures prescribed by law, and it must be recorded in
the Land Register. Unfortunately, the servitudes of right of way currently recorded in
the Land Register have been determined without ensuring compliance with the legal
norms, and therefore there is no legal basis for use thereof.

This article outlines the problems related to ensuring access to immovable prop-
erties that have emerged over the years and it analyses the attempts of the legislator to
improve laws and regulations in the field of ensuring access. Furthermore, the atten-
tion ns draws towards problems which occur when establishing a servitude of right of
way through court proceedings and proposes to introduce provisional regulation when
deciding upon establishing a servitude of right of way as one of the potential solutions for
the problem. The aim of the article is to promote a discussion on the necessity to intro-
duce provisional regulation and prospects for establishing a servitude of right of way
through court proceedings.

Keywords: provisional regulation, establishment of a servitude of right of way.
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Kopsavilkums

Raksta tiek apskatiti prasibas nodrosinajuma tiesiska reguléjuma problémjauta-
jumi, jo pédéjos gados butiski prasibas nodrosinajuma tiesiska reguléjuma uzlabojumi
netika veikti, samazinot $a tiesibu instittta efektivitati. Tiek aktualizétas prasibas nodro-
$inajuma tiesiska reguléjuma un ta piemérosanas problémas, lai rosinatu diskusijas par
to risinasanu un veicinatu prasibas nodrosinajuma civilprocesa ekonomiju, efektivitati
un iedarbigumu.

Atslégvardi: prasibas nodrosinajums, civilprocess, maksatnespéjas process, pro-
cesuala ekonomija.

levads

Pirms vairakiem gadiem Latvija notika diskusijas par prasibas nodro$inajuma
institatu. Tas vainagojas ar 2011. gada 4. augusta Civilprocesa likuma grozijumiem, kas
stajas spéka 2011. gada 1. oktobri [1]. Sajos likuma grozijumos noteikta nepieciesamiba
veikt prasibas pirmskietama (prima facie) formala juridiska pamatojuma izvértéjumu,
kas ir viens no prasibas nodros$inajuma pieteikuma izvértésanas kritérijiem. 2015. gada
Latvijas Republikas Augstaka tiesa izveidoja tiesu prakses apkopojumu “Tiesu prakse
prasibas nodrosinasanas lietas” [13], un judikattrai péc $eit minétajiem Civilprocesa
likuma grozijumiem tika pievienoti dazi Augstakas tiesas noléemumi:

« Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 2012. gada
20. junija lemums lieta Nr. SKC-1644/2012 [10];

« Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 2013. gada
24. aprila lémums lieta Nr. SKC-1654/2013 [11];

o Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta 2013. gada
4. decembra léemums lieta Nr. SKC-2021/2013 [12];
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o Latvijas Republikas Augstakas tiesas Civillietu departamenta 2014. gada
29. decembra lémums lieta Nr. SKC-3133/2014 [6];

o Latvijas Republikas Augstakas tiesas Civillietu departamenta 2017. gada 12. jan-
vara spriedums lieta Nr. C37105312 SKC-5/2017 [7];

o Latvijas Republikas Augstakas tiesas Civillietu departamenta 2017. gada
17. oktobra lemums lieta Nr. C30316415, SKC-1587/2017 [8].

Kops 2015. gada batiski grozijumi prasibas nodrosinajuma tiesiskaja reguléjuma
netika veikti, un pédéja laika neuzvirmo diskusijas par prasibas nodrosinajuma piemé-
rosanu. Tacu tas nenozimé, ka aktualais prasibas nodrosinajuma tiesiskais reguléjums
ir bez problémam. Saja raksta tas tiek aktualizétas un analizétas.

Publikacijas témas aktualitate izpauzas nepieciesamiba Civilprocesa likuma piln-
veidot kritérijus gadijumos, kuros prasibas nodro$inajuma pieteikums ir apmierinams
vai noraidams. Paslaik Civilprocesa likuma un tiesu praksé ir izveidojusies pietiekami
skaidri kritériji, ka javérté pirmskietamais (prima facie) formalais juridiskais pamato-
jums. Savukart par prasibas nodro$inasanas vérté$anas kritérijiem gadijumos, kuros
sprieduma izpilde bez prasibas nodrosinasanas var klat apgriatinata vai neiespéjama,
ne Civilprocesa likuma, ne tiesu prakse skaidriba nav rodama. Tadé] lidzigos apstaklos
un ar lidzigu motivaciju viens tiesnesis ligumu par prasibas nodrosinajumu apmierina,
bet cits ne.

Juridiskaja literatara [14] un tiesu praksé [13] ir nostiprinajies uzskats, ka prasibas
nodrosinasana ir iznémuma lidzeklis, diemzél skarba dzives realitate ir atskiriga: ties-
vediba vairaku gadu garuma bez prasibas nodrosinajuma biezi vien ir bezjédziga, jo péc
tiesvedibas pabeig$anas sprieduma izpilde parasti ir apgratinata vai neiespéjama, lai gan
prasibas iesniegSanas bridi paradnieka stavoklis neliecinaja par gaidamam problémam.
Ipasi tas attiecas uz juridiskam personam, kas biezi bankroté (iesniedz maksatnespéjas
procesa pieteikumu tiesa) tad, kad tiek sanemts tiesas spriedums, kas stajies spéka.

Civilprocesa likuma nodala par prasibas nodrosinajumu vairakus gadus nav veikti
grozijumi, turpreti citi tiesibu akti, pieméram, Maksatnespéjas likums, vairakkart tikusi
groziti un attistiti, svitrojot to trilkumus un pretrunas. Rezultata ir izveidojusies situacija,
ka prasibas nodro$indjums neko nenodrosina, ja atbildétajs tiesvedibas laika ar tiesas
nolémumu kluvis maksatnespéjigs. Citas tiesvedibas $aja gadijuma parasti tiek apturétas,
pamatojoties uz Civilprocesa likuma 215. panta pirmas dalas 6. punktu. Bet prasitajs, kura
prasijuma tiesibas ir apstiprinajis paradnieka maksatnespéjas procesa administrators,
neiegust nekadas prieksrocibas attieciba pret citiem nenodro$inatiem kreditoriem, kaut
ari, pieméram, zemesgramata ir ierakstita atzime par kilas tiesibu.

Nepieciesama padzilinata izpéte, lai prasibas nodrosinajuma institatu padaritu
efektivaku. Raksta téma ir aktuala ari no praktiska viedokla, jo, apkopojot informaciju
par probléemam, varés uzlabot prasibas nodrosinajuma pieteikumu vértésanas praksi,
ierosinot pievérst ipasu uzmanibu problematiskajiem aspektiem un noradot virzienus,
kuros nepieciesami plasaki pétijumi.
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Darba merkis, materials un metodes

Publikacijas mérkis ir aktualizét problémas un nepilnibas aktualaja prasibas nodro-
$indjuma tiesiskaja reguléjuma. Pétijuma materials ir tiesu prakse, judikattira, normativie
akti, t. sk. Civilprocesa likums un Maksatnespéjas likums. Raksta izstradé izmantota
aprakstos$a, analizes un sintézes metode, zinatniskas indukcijas un dedukcijas metode.

NepiecieSamiba pieradit pamatota riska pastavesanu
par prasitajam labvéliga tiesas sprieduma izpildes
iespéjamu apgrutinajumu vai pat neiespé&jamibu

Prasibas nodrosinasana ir procesuals aizsardzibas lidzeklis, kuru nosaka tiesa
vai tiesnesis péc prasitaja motivéta pieteikuma gadijuma, ja ir pamats uzskatit, ka tiesas
sprieduma izpilde lieta varétu klat apgratinata vai neiespéjama [1]. Lemjot par prasibas
nodros$inasanu, tiek nemts véra ne tikai prasibas pirmskietami formalais juridiskais
pamatojums, bet ari samérigums starp pusu tiesiskajam interesém [13].

Tatad, lai batu pamats prasibas nodro$inasanai, jaizpildas diviem prieks-
nosacijumiem:

1) prasibai pirmskietami jabut pamatotai un ticamai (kaut ari $aja posma tiesa

neveic pieradijumu parbaudi);

2) japastav pamatotam riskam, ka prasitajam labvéliga tiesas sprieduma izpilde

varétu but apgratinata vai pat neiespéjama.

Janem veéra, ka prasitaja $aubas par sprieduma izpildes iespéjamibu, kas nav apstip-
rinatas ar konkrétiem pieradijjumiem, nav uzskatamas par pietiekamu pamatu pieteikuma
par prasibas nodrosinasanu apmierinasanai [13]. Tadéjadi, ja prasitaja riciba nav pieradi-
jumu, kas pamato $aubas, ka atbildétajs nevarés izpildit spriedumu, prasitaja apgalvojumi,
ka atbildétajs nepilda savas saistibas, nav pietiekami, lai nodrosinatu prasibu. Prasitajam
japierada apstakli, kuru dé] sprieduma izpilde lieta varétu bat apgratinata vai neiespé-
jama. Biezi vien So apstaklu pieradisanai tiek izmantota informacija par sludinajuma
ievietosanu interneta reklamas vietnés par atbildétajam piedero$as mantas pardosanu.
Tacu, lai tiesa varétu secinat, ka $I manta pieder tiesi atbildétajam, papildus jaiesniedz
ari informacija no publiskajiem registriem (pieméram, no zemesgramatas, Uznémumu
registra, Celu satiksmes drosibas departamenta u. c.). Prakseé tas var radit grutibas, jo dati
par fiziskajai personai piederoso mantu tiek aizsargati ar Fizisko personu datu apstrades
likuma normam un treso personu pieklasana $adai informacijai ir ierobezota. Rezultata
par atbildétaju — fizisku personu vai jaunu juridisku personu — savakt informaciju, kas
nepieciesama prasibas nodros$inajuma pamatojuma pieradisanai, gandriz nav iespéjams.

Lai izvairitos no $adam situacijam, bitu ieteicams Civilprocesa likuma ieviest
bridinajuma kartibu, lidzigu bridindjumam par maksatnespéjas procesa pieteikuma
iesniegsanu tiesa, t. i., ja par paradnieku nav iespéjams savakt nepieciesamo informaciju,
iznemot to, ka paradnieks ir dzivs un nav izslégts no iedzivotaju registra, vai ieraksts par
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juridisku personu ir aktuals, tad kreditors pirms prasibas iesniegSanas tiesa, nosutot
ierakstitu véstuli ar satura atsifréjumu uz paradnieka juridisko vai deklaréto adresi, bri-
dina paradnieku, ka tiks sniegta prasiba tiesa, ja noteiktaja termina saistibas netiks izpil-
ditas vai netiks celti pamatoti iebildumi pret prasijumu, vai netiks sniegts saistibu izpildes
nodros$inajums vai pieradijumi, ka saistibu izpilde nebus apgrutinata vai neiespéjama.
Ja atbilde uz bridinajumu netiek sniegta vai tiek atzita par nepamatotu, tas bis objektivs
pamats nodrosinat prasibu.

Sadas bridinajuma kartibas ievie$ana atvieglos gan prasibas nodrosinajuma nepie-
ciesamibas pieradisanu gadijumos, kad par atbildétaju nav iespéjams savakt vajadzigo
informaciju, gan atvieglos tiesu darbu, vértéjot prasibas nodrosinidjuma pieteikumu,
jo tiks ievérots sacikstes princips: atbildétajs ir sniedzis atbildi uz kreditora bridina-
jumu, un tiesa atbildétaja iebildumus pret prasijumu var vértét jau prasibas nodrosi-
najuma pieteikuma izskatisanas posma. Sadas bridinajuma kartibas ievie$ana prasibas
nodro$inajuma institatu padaris efektivaku, jo biis mazak formalu tiesas atteikumu
nodrosinat prasibu un prasibas tiks nodrosinatas visos gadijumos, kad tas ir objektivi
nepiecieSams.

Tiesas lemuma par prasibas
nodros$inajumu parsudzésana

Atbilstosi Civilprocesa likuma 140. panta piektajai dalai prasibas nodrosinajumu
péc puses motivéta pieteikuma var atcelt ta pati tiesa, kura nodrosinajusi prasibu, vai
tiesa, kuras lietvediba atrodas lieta izskati$anai péc batibas [1]. Savukart atbilstosi Civil-
procesa likuma 141. panta pirmajai dalai tiek reglamentéts, ka par Civilprocesa likuma
140. panta tresaja dala minéto lémumu, par lémumu, ar kuru noraidits pieteikums par
prasibas nodrosinasanu, un par lémumu, ar kuru noraidits pieteikums par prasibas
nodro$inajuma atcel$anu, ka ari par tiesas lémumu par zaudéjumu nodrosinasanu, kas
atbildétajam varétu rasties saistiba ar prasibas nodrosinaanu (140. panta otra, 3.! un
5.1 dala), var iesniegt blakus sadzibu [1].

Nav efektivs reguléjums, kura atbildétajam ir tiesibas iesniegt pieteikumu par
prasibas nodrosinajuma atcelSanu tai tiesai, kas pienéma lémumu par prasibas nodrosi-
najumu, un, ja pieteikums ir noraidits, tad iesniegt blakus siidzibu par to. Sada kartiba
nesekmé procesualo ekonomijuy, jo ir izveidota divpakapju parsidzésanas sistéma, lai
atceltu prasibas nodrosinajumu, bet $o procesu var samazinat lidz vienai instancei, kura
izskata blakus stdzibu par lémumu, ar kuru prasiba tika nodrosinata.

Prasibas nodrosinajuma summa

Atbilstigi Civilprocesa likuma 138. panta astotajai dalai, apmierinot pieteikumu
par prasibas nodros$inasanu, tiesai lémuma janorada summa, lidz kurai sniedzas nodrosi-
najums, tacu ta nedrikst but lielaka par prasibas summu. Savukart atbilstigi Civilprocesa
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likuma 35. panta pirmajai dalai tiesasanas un citi izdevumi prasibas summa netiek
ieklauti, jo prasibas summa ir:

o prasibas par naudas piedzinu — piedzenama summa;

o prasibas par mantas izprasiSanu — izprasamas mantas vértiba;

o prasibas par uzturlidzeklu piedzinu — maksajumu kopsumma par vienu gadu;

o prasibas par terminétiem maksajumiem un devumiem — visu maksajumu vai
devumu kopsumma, bet ne vairak ka par trim gadiem;

« prasibas par beztermina vai maza maksajumiem un devumiem — visu maksa-
jumu un devumu kopsumma par trim gadiem;

o prasibas par maksajumu vai devumu samazinasanu vai palielinasanu — summa,
par kuru samazina vai palielina maksajumus vai devumus, bet ne vairak ka par
vienu gadu;

o prasibas par maksajumu vai devumu izbeigsanu — atlikuso maksajumu vai
devumu kopsumma, bet ne vairak ka par vienu gadu;

« prasibas par nomas un ires liguma pirmstermina izbeiganu — maksajumu kop-
summa par atlikuso liguma darbibas laiku, bet ne vairak ka par trim gadiem;

o prasibas par ipaSumtiesibam uz nekustamo mantu — tas vértiba, bet ne mazaka
par tas kadastralo vértibu;

o prasibas, kas sastav no vairakiem patstavigiem mantiskiem prasijumiem — visu
prasijumu kopsumma;

« prasibas par darijuma izbeig$anu vai atzisanu par spéka neesosu — apstridéta
darijuma summa.

Nav efektivs pasreizéjais reguléjums, kura paredzéts, ka, apmierinot pieteikumu
par prasibas nodrosinasanu, lémuma norada summu, lidz kurai sniedzas nodros$inajums,
bet ta nedrikst but lielaka par prasibas summu. Tacu prasibas summa nav iespéjams
noradit likumiskos procentus no nodrosinamas prasibas summas, valsts nodevu no
nodro$inamas prasibas un ar prasibas nodro$inasanas lémuma izpildi saistitos izde-
vumus — tas viss var liegt sanemt likumiskos sesus procentus gada no nesamaksatas
parada summas par laiku lidz sprieduma izpildei —, ka ari ligumsodu, tiesasanas izde-
vumus, ar tiesas sprieduma izpildi saistitos izdevumus, izdevumus par lémuma par
prasibas nodro$inasanu nostiprinasanu zemesgramata un ar prasibas nodrosinasanas
lémuma izpildi saistitos izdevumus.

Turklat sads reguléjums aizskar prasitaja Satversmes 92. panta pirmaja un otraja
teikuma ietvertas tiesibas (“Ikviens var aizstavét savas tiesibas un likumiskas intereses
taisniga tiesa. Nepamatota tiesibu aizskaruma gadijuma ikvienam ir tiesibas uz atbilstigu
atlidzinajumu.”) un 105. panta pirmajos tris teikumos (“Ikvienam ir tiesibas uz ipasumu.
Ipasumu nedrikst izmantot pretéji sabiedribas interesém. Ipasuma tiesibas var iero-
bezot vienigi saskana ar likumu.”) noteiktas pamattiesibas, ka ari $is reguléjums neatbilst
Satversmes 91. panta pirmaja teikuma ietvertajam vienlidzibas principam, jo nesamérigi
ierobezo prasitaja tiesibas ieklaut prasibas nodrosinajuma summa ari izdevumus, kas
saistiti ar prasibas cel$anu. [3]
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Prasibas nodrosinajuma atcelSana
maksatnespejas procesa

Maksatnespéjas likuma 63. panta piektaja dala ir noteikts, ka tiesas spriedums,
ar kuru tiek pasludinats juridiskas personas maksatnespéjas process, ir pamats prasibas
nodrosinajuma atcel$anai Civilprocesa likuma noteiktaja kartiba [4]. Atbilstigi Maksat-
nespéjas likuma 134. panta piektajai dalai tiesas spriedums, ar kuru tiek pasludinats
fiziskas personas maksatnespéjas process, ir pamats prasibas nodrosinajuma atcel$anai
Civilprocesa likuma noteiktaja kartiba.

Arijudikatara ir nostiprinajusies atzina, ka kreditors, kuram par labu tiesa nodro-
$inajusi prasibu, neklast par nodrosinato kreditoru Maksatnespéjas likuma izpratné un
nebauda nekadas prieksrocibas par citiem kreditoriem. Prasibas nodrosinajums nekada
veida neietekmé sprieduma izpildes iespéjamibu, jo ta ir atkariga no kopéja kreditoru
skaita un saistibu apjoma, nevis no prasibas nodrosinajuma esamibas vai neesamibas [9].

Sis atzinas un Maksatnespéjas likuma normas (par pamatu atcelt prasibas nodrogi-
najumu, ja ir pasludinats juridiskas vai fiziskas personas maksatnespéjas process) ir parak
kategoriski noformulétas un ir pretruna ar Maksatnespéjas likuma 6. panta pirmas dalas
1. un 2. punkta noteiktajiem maksatnespéjas procesa principiem. Pieméram, tas neatbilst
tiesibu saglabasanas principam — maksatnespéjas procesa tiek ievérotas pirms maksat-
nespéjas procesa iegitas kreditoru tiesibas; savukart kreditora tiesibu ierobezojums,
kas noteikts maksatnespéjas procesa, nevar but lielaks, neka ir nepiecieSsams attieciga
procesa mérka sasnieg$anai un kreditoru vienlidzibas principam — kreditoriem tiek dotas
vienadas iespéjas piedalities procesa un sanemt savu prasijjumu apmierinajumu saskana
ar saistibam, kuras tie nodibinajusi ar paradnieku pirms procesa uzsaksanas.

Sis Maksatnespéjas likuma tiesibu normas kategoriskums izraisa prasibas nodro-
$inajuma atcel$anu, neveértéjot Civilprocesa likuma noteiktaja kartiba prasibas atcel$anai
paredzétus faktiskus un juridiskus apstaklus, vien aprobezojoties ar formalu motivaciju,
ka “nav nozimes prasitaja parstavja argumentiem, ka administratore nepamatoja, ka
prasibas nodrosinajums var traucét administratorei pildit pienakumu nodrosinat efektivu
un likumigu maksatnespéjas procesu, jo tiesa atzist, ka administratorei bez kada nepie-
cieSamibas papildu pamatojuma, balstoties tikai uz Maksatnespéjas likuma 63. panta
piekto dalu, ir pamats prasit nodrosinajuma atcelsanu” [5].

Neapsaubami, dazi prasibas nodrosinajuma lidzekli (pieméram, paradnieka kus-
tamas mantas un skaidras naudas lidzeklu apkilasana u. c.) maksatnespéjas procesa admi-
nistratoram var traucét paradnieka mantas parnemsanu un izpildit citus Maksatnespéjas
likuma noteiktos pienakumus, kas saistiti ar paradnieka mantas pardosanu. Bet ne visi
lidzekli trauce, pieméram, kilas tiesibas atzimes ierakstisana zemesgramata uz paradnieka
nekustamo ipasumu nevar traucét maksatnespéjas administratoram pildit savus piena-
kumus, kas saistiti ar paradnieka nekustama ipasuma pardosanu, jo, pardodot mantu
izsolé un apstiprinot izsoles aktu, saskana ar Civilprocesa likuma 617. panta piekto dalu
ar tiesas léemumu dzésami ari piemérotie prasibas nodrosinajumi.



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Andrejs Gvozdevics. Prasibas nodrosinajuma problematika

Tadél prasibas nodrosinajuma bezierunu atcel$ana, ja ir pasludinats juridiskas vai
fiziskas personas maksatnespéjas process, neatbilst Maksatnespéjas likuma noteiktajam
tiesibu saglabasanas principam — maksatnespéjas procesa tiek ievérotas pirms maksat-
nespéjas procesa iegitas kreditoru tiesibas. Kreditora tiesibu ierobezojums, kas noteikts
maksatnespéjas procesa, nevar bt lielaks, ka vajadzigs procesa mérka sasnieg$anai, tadél
butu nepieciesams kreditoram ar prasibas nodrosinajumu pieskirt nodrosinata kredi-
tora statusu, ja $ada kreditora prasijums ir apstiprinats maksatnespéjas procesa, ja nav
strida par tiesibam un prasibas nodrosinajuma lidzeklis netraucé maksatnespéjas procesa
administratoram veikt Maksatnespéjas likuma paredzétos pienakumus, kas saistiti ar
paradnieka mantas parnemsanu un pardosanu.

Secinajumi un priekslikumi

1. Lai nepielautu formalu tiesas atteikumu nodrosinat prasibu, jaizskata iespéja
Civilprocesa likuma ieviest bridinajuma kartibu, kas batu lidziga bridinajumam
par maksatnespéjas procesa pieteikuma iesniegsanu tiesa, t. i., ja par paradnieku
nav iespéjams savakt vairak informacijas, iznemot to, ka paradnieks ir dzivs
un nav izslégts no iedzivotaju registra, vai ieraksts par juridisku personu ir
aktuals, tad kreditors pirms prasibas iesnieg$anas tiesa, nosutot ierakstitu vés-
tuli ar satura ats$ifréjumu uz paradnieka juridisko vai deklaréto adresi, bridina
paradnieku, ka tiks sniegta prasiba tiesa, ja noteiktaja termina saistibas netiks
izpilditas vai netiks celti pamatoti iebildumi pret prasijumu, vai netiks sniegts
saistibu izpildes nodrosinajums vai pieradijumi, ka saistibu izpilde nebts apgri-
tinata vai neiespéjama. Ja atbilde uz bridinajumu netiks sniegta vai tiks atzita par
nepamatotu, tas biis objektivs pamats nodrosinat prasibu. Sadas bridinajuma
kartibas ieviesana atvieglos gan prasibas nodrosinajuma nepiecieSamibas pie-
radisanu gadijumos, kuros par atbildétaju nav iespéjams savakt nepieciesamo
informaciju, gan atvieglos ari tiesas darbu, vértéjot prasibas nodrosinajuma
pieteikumu, jo tiks ievérots sacikstes princips: atbildétajs ir sniedzis atbildi uz
kreditora bridinajumu un tiesa atbildétaja iebildumus pret prasijumu var vértét
jau prasibas nodro$indjuma pieteikuma izskatisanas posma.

2. Nav efektivs Civilprocesa likuma reguléjums, ka atbildétajam ir tiesibas iesniegt
pieteikumu par prasibas nodros$inajuma atcel$anu tai tiesai, kas pienéma léemumu
par prasibas nodro$inajumu, un, ja pieteikums ir noraidits, tad ir iesniedzama
blakus stdziba par to. Sis reguléjums nesekmé procesualo ekonomiju, jo ir izvei-
dota parsudzésanas divpakapju sistéma, lai atceltu prasibas nodrosinajumu,
tacu $o procesu var samazinat lidz vienai tiesu instancei, kura izskata blakus
stidzibu par lémumu, ar kuru prasiba tika nodrosinata.

3. Nav efektivs pasreizéjais tiesiskais reguléjums, kura paredzéts, ka, apmierinot
pieteikumu par prasibas nodro$inasanu, lémuma norada summu, lidz kurai
sniedzas nodros$inajums, tacu ta nedrikst bt lielaka par prasibas summu, tadé]
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sadi tiek nesamérigi ierobezotas prasitaja tiesibas ieklaut prasibas nodrosina-
juma summa ari izdevumus, kas saistiti ar prasibas celsanu.

4. Prasibas nodrosinajuma bezierunu atcel$ana, ja ir pasludinats juridiskas vai
fiziskas personas maksatnespéjas process, neatbilst Maksatnespéjas likuma
noteiktajam tiesibu saglabasanas principam — maksatnespéjas procesa tiek ieve-
rotas pirms maksatnespéjas procesa ieguitas kreditoru tiesibas —, tadél pasreizéjo
tiesisko reguléjumu butu japapildina ar iespéju kreditoram ar prasibas nodro-
$inajumu pieskirt nodrosinata kreditora statusu, ja $ada kreditora prasijums
ir apstiprinats maksatnespéjas procesa, nav strida par tiesibam un prasibas
nodrosinajuma lidzeklis netraucé maksatnespéjas procesa administratoram
veikt Maksatnespéjas likuma paredzétos pienakumus, kas saistiti ar paradnieka
mantas parnemsanu un pardosanu.

Problems of Securing a Claim

Abstract

The article researches the problems of the legal framework for securing a claim,
because important improvements for the legal framework for securing a claim have not
been made in recent years, making this law institute less effective. This article updates
the problems related to the legal framework for securing a claim and its application, which
can help to initiate discussions to resolve them and to promote the economy of the civil
procedure, exposure and effectiveness for securing a claim.

Keywords: securing a claim, civil procedure, insolvency process, procedural economy.
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Kopsavilkums

Péc Latvijas valsts neatkaribas atjaunosanas tika sakta zemes reforma, atjaunojot
bijusajiem ipasniekiem vai vinu mantiniekiem ipasuma tiesibas uz zemi, uz kuras padomju
varas gados bija uzceltas daudzdzivoklu dzivojamas ékas. Pienemot lémumu zemes un
ékas Ipasnieku savstarpéjas tiesiskas attiecibas regulét atbilstosi nomas liguma notei-
kumiem, likumdevéjs radija pamatu ta saukto dalito ipasumu pastavésanai. Lai ari
$o piespiedu nomas tiesisko attiecibu nodibinasanas pamats ir likums — normas, kas
ieklautas likuma “Par zemes reformu Latvijas Republikas pilsétas” un likuma “Par valsts
un pasvaldibu dzivojamo maju privatizaciju”, — pastav atskirigi viedokli, vai starp pusém
pastavosas tiesiskas attiecibas var klasificét ka darijumu, tostarp ka komercdarijumu, un
vai §i saistiba un no tas izrietosas prasijuma tiesibas ir tadas, kas izriet no likuma vai no
tiesiska darijuma.

Pétijuma meérkis ir, interpretéjot spéka esosas tiesibu normas un judikattras atzinas,
izvertét dazado tiesu praksi un dazados juridiskaja periodika paustos viedoklus, lai seci-
natu, vai zemes piespiedu noma ir atzistama par darijumu un vai ta ir komercdarijums
gadijumos, ja vismaz viena no darijuma pusém ir komersants, un konstatét $i darijuma
noslégsanas bridi un prasijuma tiesibu rasanas bridi. Pétijuma ir gits secinajums, ka
zemes piespiedu noma nav atzistama par tiesisku darjjumu Civillikuma izpratné, tadél
ta nav atzistama par komercdarjjumu Komerclikuma izpratné. Zemes nomas ligums
stridus gadijuma ir atzistams par noslégtu ar tiesas sprieduma spéka stasanas bridi,
savukart zemes ipasniekam ar $o bridi rodas pienakums izrakstit nodokla rékinu par
zemes nomas maksu.

Atslégvardi: zemes piespiedu noma, zemes likumiska noma, tiesisks darijums,
darjjuma noslégsana, komercdarijums, prasijuma tiesibas.
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levads

Péc Latvijas valsts neatkaribas atjaunos$anas uzsakot zemes reformu [8], bijusajiem
ipasniekiem vai vinu mantiniekiem tika atjaunotas ipasuma tiesibas uz zemes ipasu-
miem, kas laika no 1940. lidz 1980. gadam bija atnemti, zemi ka nekustamo Ipasumu
iznemot no civiltiesiskas aprites. Vienlaikus tika saglabatas vai pieskirtas ipasuma tiesibas
uz virszemes nekustamo ipasumu — ékam un bavém, kas likumigi bija uzbuveétas lidz
Latvijas okupacijai vai Padomju gados, — $o buvju ipasniekiem vai tiesiskajiem valditajiem.
Tadéjadi starp zemes ipasniekiem un bavju ipasniekiem tika izveidotas piespiedu tiesiskas
attiecibas, ko likumdevéjs izvéléjas regulét atbilstosi nomas ligumu reguléjosajam tiesibu
normam [10]. Sadas attiecibas tiek dévétas par zemes likumisko vai piespiedu nomu [35].

Tiesibu zinatné un judikattra ir nostiprinajusies atzina, ka $is nomas attiecibas
pastav neatkarigi no pusu gribas, tam ir piespiedu raksturs [28] un tikai nosacita lidziba
ar ligumiskam attiecibam, jo butiba sis attiecibas ir likumiskas [26; 46] un par ligumu
dévétais fakts isteniba nav ligums [48]. Savukart atlidziba nomas maksas veida péc juri-
diskas dabas pielidzinama maksajumam par zemes ipasuma tiesibu aprobezojumu [12].
Pastavot piespiedu nomas tiesiskajam attiecibam, nav pamata runat par lietas nodosanu
lietosana un tas pienemsanu no otras puses, kas saskana ar Civillikuma visparéjas dalas
normam nodibina nomas ligumu.

Lidz pat 2016. gadam tiesibu zinatné un tiesu praksé ir maz analizéts saistibu un
prasjjuma tiesibu, kas izriet no zemes piespiedu nomas tiesiskajam attiecibam, rasanas
pamats un nodibinasanas bridis, ka ari tas, vai zemes nomas maksas prasijumi ir paklauti
visparéjam civiltiesiskajam noilgumam vai specialajam (saisinatajam) komerctiesiskajam
noilgumam. 2017. gada sakuma, kad plassazinas lidzeklos tika aktualizéts jautajums par
10 gadus vecu zemes nomas maksas paradu piedzinu [49; 51], savus skaidrojumus tie-
sibu normu piemérosana sniedza Patérétaju tiesibu aizsardzibas centrs [53] un Tieslietu
ministrija [52]. Uz $im publikacijam saka atsaukties tiesas konkrétos stridos [34; 37], ka
ari juridiskaja periodika [40; 44] tika publicéti raksti.

Pétijuma meérkis ir izvértét pausto krasi atskirigo argumentu pamatotibu, lai
noskaidrotu, vai piespiedu noma ir atzistama par darijumu un komercdarijumu, ja vismaz
viena no darijuma pusém ir komersants, un kad nomas ligums uzskatams par noslégtu.
Pétijums ir dala no plasaka pétijuma, kura otra dala veltita prasijuma tiesibu noilguma
jautadjumiem.

Lai sasniegtu darba mérki, ir pétitas tiesibu normas, kas regulé zemes piespiedu
nomas tiesiskas attiecibas, ka ar1 Satversmes tiesas un Augstakas tiesas Civillietu departa-
menta nolémumi. Izmantojot formalas logikas metodes, ir padzilinati analizéta atsevisku
apgabaltiesas ka pédéjas instances tiesas [2, 440.!%] spriedumu argumentacija, lai izvértétu
tiesas veiktas subsumpcijas pareizibu.
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Piespiedu noma ka darijums un komercdarijums

Saskana ar tiesibu teoriju par tiesibu avotiem ir atzistami normativie akti un vis-
paréjie tiesibu principi (pamatavoti), ka ari judikatara, tiesibu doktrina un normativo
tiesibu aktu izstrades procesa materiali (paligavoti).

Tiesibu pamatavota — likuma “Par zemes reformu Latvijas Republikas pilsétas”
[10] 4. panta piektaja dala — noteikts, ka zemes un ékas Ipasnieku savstarpéjas attie-
cibas, pastavot dalitajiem Ipasumiem, ir reguléjamas saskana ar $a likuma 12. pantu.
Gadijuma, ja pastav attiecibas, kuras minétais pants neregulé, piemérojami Civillikuma
[1] noteikumi. T4, pieméram, tiesibu normas imperativi nosaka piemérojamas materialo
tiesibu normas zemes un ékas Ipasnieku tiesisko attiecibu noregulésanai, ka ari koliziju
risindjumus, identificéjot specialo tiesibu normu (to avotu jeb normativo aktu).

Civillikuma 1484. panta noteikts: ja likums prasa rakstisku formu ka butisku
darijuma sastavdalu, tad darijums pirms akta taisiSanas nav spéka. Likuma “Par zemes
reformu Latvijas Republikas pilsétas” 12. panta otraja prim dala un likuma “Par valsts
un pasvaldibu dzivojamo maju privatizaciju” [9] 54. panta otraja dala, redakcijas, kas
stajusas spéka 2009. gada 1. novembri, noteikts, ka par zemes nomas maksu un ari par
tas samaksas terminiem puses vienojas rakstveida. Ta ka darijuma rakstveida forma ka
obligata ir noteikta likuma, pirms noformésanas rakstveida sis darfjums nav spéka, bet
spéka neesos$s darijums nevar bt komercdarijums. Tas izriet ari no Civillikuma 1427.
un 1533. panta.

Tiesibu paligavotos — tiesibu zinatné — ir pausts viedoklis, ka rakstveida liguma
noslégsana piespiedu nomas gadijuma nav nepiecieSama, jo likumiska (piespiedu) noma
pastav bez pusu gribas izteikuma un bez parakstitiem ligumiem [46, 347], jo §is ir liku-
miskas attiecibas, kas izveidojusas uz likuma pamata [35, 12]. Minétais atkartots ari
Augstakas tiesas formulétas judikatiras tézeés, ka tiesas spriedums, ar kuru konstatétas
piespiedu nomas attiecibas, aizstaj jebkada cita akta taisiS$anu; no minéta judikatira
vairakkartigi ir izdarits secinajums, ka zemes piespiedu noma nav darijums. Sis tézes
atkartotas Augstakas tiesas Civillietu departamenta 2016. gada 4. marta sprieduma lieta
Nr. SKC-40/2016, kura uzsverts, ka nomas attiecibam ir piespiedu raksturs, jo tas pastav
neatkarigi no zemes ipasnieka gribas, tadéjadi uz likuma pamata pastavosas nomas tie-
siskas attiecibas nevar kvalificét ka komercdarijumus [17].

Ari lieta Nr. SKC-255/2016 Augstaka tiesa ir noradijusi: nemot véra faktu, ka
zeme jau vésturisku notikumu dé] atrodas dzivoklu ipasnieku lietojuma, ir apSaubama
nomas liguma slég$anas nepiecieSamiba un piespiest $o ligumu noslégt ir absurds [16].
Savukart 2016. gada 22. novembra sprieduma lieta Nr. SKC-198/2016 Augstaka tiesa ir
noradijusi, ka uz likuma pamata pastavosas zemes nomas tiesiskas attiecibas nevar kva-
lificét ka darjjumu un tam nav konstatéjamas komercdarijuma pazimes [13]. 2016. gada
20. decembra sprieduma lieta Nr. SKC-349/2016 Augstaka tiesa ir uzsveérusi, ka tie-
siska darijuma obligata pazime ir tas dalibnieku gribas izteikums. Piespiedu nomas
attiecibam nav brivpratibas un pusu labpratigas vienosanas elementa, jo tas pastav
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neatkarigi no zemes ipasnieka vai éku ipasnieka gribas uz likuma pamata. Piespiedu
nomas attiecibam ir tikai nosacita lidziba ar ligumiskam attiecibam, jo batiba $is attie-
cibas ir likumiskas [12].

Secinams, ka Augstakas tiesas judikatiira ir vienveidiga, — piespiedu nomas tiesiskas
attiecibas ka tiesiskas attiecibas, kas radusas uz likuma pamata, nav uzskatamas par
darijjumu, no ka izriet, ka tas nav atzistamas ari par komercdarijumu, jo komercdarijums
ir viens no tiesisko darijumu paveidiem, ka to tiesi nosaka Komerclikuma 388. pants. Tas
gan neliedz pusém vienoties, ar likumu noslégto zemes nomas ligumu grozit, noslédzot
(parakstot) rakstisku konsensualligumu — tas ir pusu tiesibas, bet ne pienakums, jo tas
ir ligums par citu jautdjumu noregulésanu apstaklos, kuros jau ir izveidojusas nomas
attiecibas [46, 347].

Secinajums, ka likumiskas attiecibas nav atzistamas par darijumu, nav apstridéts ari
juridiskaja periodika [40, 44] un virkné tiesu noléemumu [29, 30]. Tomeér pretéjs viedoklis
ir izteikts atseviskos tiesu nolémumos, kuros secinats: ja zemes ipasnieks ir komersants,
kur$ zemi ir ieguvis komercdarijuma rezultata, zemes un ékas ipasnieku tiesiskas attie-
cibas péc biitibas ir komercdarijums.

Nemot véra butiski atskirigo tiesu praksi, ir nepieciesams plasak aplakot tiesu
veikta deduktiva sléedziena (juridiska silogisma) pareizumu (validity) un neapstridamibu
(soundness). Sim noliitkam analizei ir izmantota vairakos Rigas apgabaltiesas ka apela-
cijas un pédéjas instances tiesas [2, 30.2 nodala, 54.' nodala, 440.? pants) spriedumos
ietverta gandriz identiska argumentacija, atseviski rekonstruéjot katru apgabaltiesas
izdarito deduktivo slédzienu, lai izvértétu ta pareizumu un neapstridamibu no formalas
logikas viedokla. Analizétie spriedumi satur vairakas premisas, tostarp lielas premisas
jeb virsteikumus (tiesiskie apstakli jeb tiesibu normas) un mazas premisas jeb apakstei-
kumus (faktiskie apstakli) [41, 477], ka ari secinajumus, kas tiek izdariti no $im premisam.
Premisas, noklusétas premisas [43, 103—104] un slédzieni tiks izkartoti logikas kédés, lai
tos analizétu un konstatétu, vai visos posmos izdaritie slédzieni ir pareizi un neapstri-
dami, t. i, vai tiesa subsumpciju ir veikusi pareizi. Tiesiskas sekas (pareizs secinajums)
var iestaties tikai gadijuma, ja virsteikuma (lielaja premisa) un apaksteikuma (mazaja
premisa) ir vienots starptermins (ir konstatéjams, ka sakrit normas tiesiskais sastavs un
lietas apstakli) [41, 477].

Argumentéjot par labu tam, ka zemes piespiedu noma ir darijjums un tatad ari
komercdarijums, 11.10.2017. sprieduma lieta Nr. C30454917 [32] tiesa slédzienu pama-
tojusi ar $adam premisam:

(1) Zemes ipasnieks ir ierakstits komercregistra — maza premisa;

(2) Komersants ir komercregistra ierakstita fiziska persona (individualais komersants)

vai komercsabiedriba (personalsabiedriba un kapitalsabiedriba) — liela premisa,
Komerclikuma 1. panta pirma dala;

| (3) Zemes ipasnieks ir komersants — secindgjums no (1) un (2).
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Sis ir pareizs un neapstridams deduktivs slédziens. Ari nakamo tiesas slédzienu
var rekonstruét deduktiva sléedziena pamatforma:

(3) Zemes ipasnieks ir komersants — secindgjums no (1) un (2);

(4) Komercdarbiba ir atklata saimnieciska darbiba, kuru sava varda pelnas gasanai veic
komersants — liela premisa, Komerclikuma 1. panta otra dala;

(5) Komercdarijums ir komersanta tiesiskais darijums, kas ir saistits ar komercdarbibu —
liela premisa, Komerclikuma 388. pants;

(6) Zemes gabalu zemes ipasnieks ieguvis pirkuma rezultata, lai izmantotu komerc-
darbiba — maza premisa, kuras patiesumu puses neapstrid;

(7) Zemes ipasumu zemes ipasnieks (komersants) ieguvis komercdarijuma rezultata —
secinajums no (3), (4), (5) un (6).

Ari sis silogisms ir atzistams par pareizu un neapstridamu deduktivu slédzienu
[43, 94]. Visas ta premisas ir vai nu patiesas, vai ari tadas, par kuru patiesumu puses ir
vienojusas [43, 47].

Kaut gan nakamie tiesas secinajumi ir balstiti uz pienémumiem, tie ir logiski pareizi
un neapstridami, jo pienémumus neviena no pusém nav apstridéjusi:

(8) Zemes ipasnieks, iegadajoties zemesgabalu, ir zindjis par dalita ipauma pastave-
$anu — maza premisa, kuras patiesumu puses neapstrid;

(9) Zemes ipasnieks, iegadajoties zemesgabalu, apzinajas, ka ipasums nevar tikt izman-
tots pasa vajadzibam — secinajums no (8);

(10) Zemes gabala mérkis bija izmantot to komercdarbibai — iznomasanai un pelnas
gasanai no nomas maksas — secinajums no (9);

(11) Zemes ipa$nieka darbibas ar zemes gabalu, tostarp iznomasana, tiek veikta komerc-
darbibas ietvaros — secinajums no (9).

Sarezgitak ir ar nakamo tiesas slédzienu:

(11) Zemes ipasnieka darbibas ar zemes gabalu, tostarp iznomasana, tiek veikta komerc-
darbibas ietvaros — maza premisa;

(12) Zemes ipasnieks ipasuma tiesibas uz zemes gabalu ieguvis komercdarijuma rezul-
tata — maza premisa;

(13) Starp zemes ipasnieku un dzivoklu ipasnieku pastavos$as tiesiskas attiecibas, kuru
ietvaros komercsabiedriba iznoma zemes ipasumu un pieprasa zemes nomas maksu,
péc butibas ir komercdarijums — secinajums no (11) un (12).

Kaut gan $is slédziens atbilst ari Tieslietu ministrijas publicétajam viedoklim tie-
sibu normu piemérosanas jautajumos [52], tomér tas neiztur formalas logikas kritiku.
Secinajums tiesi neizriet no premisam, jo pirma premisa satur apgalvojumu attieciba
uz zemes nomu ka darijumu, savukart otra — attieciba uz darijumu, ar kuru zemes
gabals ir iegtts ipasuma. Proti, abam premisam trikst vienota starptermina, lai varétu
izdarit pareizu logisku secinajumu. Citiem vardiem sakot, viena slédziena premisa ietver
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apgalvojumu par darijumu ar konkrétu darjjuma priek§metu un darijuma pusém. Ja
zemes Ipasnieks ir ieguvis zemi darjjuma cela (pat ja uz komercdarijuma pamata), $is
darijums un no ta izrietosas saistibas un prasijuma tiesibas jau ir izpilditas — darijums
ir beidzies ar izpildjjumu, atsavinatajam sanemot, pieméram, pirkuma maksu, savukart
ieguvéjam — nostiprinot ipasuma tiesibas zemesgramata.

Sledziena secinajums ietver cita, noskirta darijuma juridisko kvalifikaciju. Zemes
ipasuma tiesibu iegisanas apstakliem un pamatam nav tiesas ietekmes uz tiesisko attiecibu
saturu, kas veidojas starp zemes un ékas ipasnieku, jo $is ir divas noskirtas un savstarpéji
nesaistitas tiesiskas attiecibas. Zemes ipasuma iegtsanas veids (pieméram, atgastot vai
atjaunojot ipasuma tiesibas, manto$anas vai legata cela, uz tiesas léemuma vai likuma
pamata, uznémuma vai komersanta reorganizacijas cela, ierakstot fizisku personu ka
individualu komersantu komercregistra vai uz tiesiska darijuma pamata), nevar ietekmét
turpmakas ricibas ar $o ipasumu juridisko dabu un kvalifikaciju.

Zemes ipasnieka tiesibas rikoties ar ipaSumu un izmantot to komercdarbiba, tostarp
prasit nomas maksu, neizriet no darijuma (vai tiesas nolémuma), ar kuru komersants ir
ieguvis Ipasuma tiesibas, bet gan no lietu tiesibas — absoliitajam Ipasuma tiesibam uz
zemes gabalu. Tadé] sis deduktivais slédziens nav pareizs (not valid). Tapat ir iespéjama
situacija, ka komercdarjjuma rezultata iegtita zeme tiek lietota saimnieciskas darbibas vai
pat komercdarbibas ietvaros, kaut gan komercdarijums nav slégts, kas atkartoti apliecina
deduktiva slédziena nepareizibu. Tadé] var secinat, ka vismaz konkrétaja (un identiski
motivétajos) sprieduma tiesa nav spéjusi atbilstosi logikas prasibam argumentét inter-
pretacijas pareizibu.

Lai ari teksta tas nav expresis verbis noradits, no sprieduma kopuma var rekonstruét
vél vienu tiesas slédzienu:

(14) Zemes piespiedu noma ir darijums — slépta premisa;
(15) Komercdarijums ir viens no tiesisko darijumu veidiem — liela premisa;

| (16) Zemes piespiedu noma ir komercdarijums — secindgjums no (14) un (15).

Saja slédziena pirmas, sléptas, premisas patiesums ir apstridams — ieprieks aprak-
stitaja Augstakas tiesas judikatira ir pausts atskirigs viedoklis, tadé] $i premisa nevar
but derigs pamats slédzienam. Deduktivais slédziens, kura secinajums ir, ka zemes
piespiedu noma ir darijums, tiesu praksé nav atrodams, tas tiek pienemts ka patiesa
slépta premisa (prezumpcija), uz kuras ir pamatots nolémums. Tomeér, ta ka §1 premisa
pirmskietami nonak pretruna CL 1427. pantam un Augstakas tiesas atzinam, ta nevar
tikt atzita par pirmskietami patiesu, kas liedz ar to pamatot neapstridamu slédzienu.
Ka noradits tiesibu teorija, juridiskaja silogisma parasti nav uzreiz redzams, vai normas
tiesiskais sastavs sakrit ar konkrétajiem faktiskajiem apstakliem un vailidz ar to pastav
identisks starptermins, jo tiesibu normas pazimes lielakoties ir abstraktas un to saturs
vispirms ir janoskaidro [41, 478]. Aprakstitaja pieméra tiesa $o tiesibu teorijas prasibu
nav izpildijjusi.
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Premisam trakst ari vienota starptermina — no ta, ka gan zemes noma, gan komerc-
darijums ir viens no darijumu veidiem, nav iespéjams izdarit pareizu secindjumu, ka
zemes noma ir komercdarijums. Atbilstosi formalajai logikai tas, ka A ir dala no B un
ari C ir dala no B, nenozimé, ka A = C, tomér tiesas spiedums ir pamatots tiesi ar $adu
slédziena konstrukciju, kas ir acimredzami nepareiza. Protams, ir iespéjama situacija,
ka A = C, tomer ta bas uzskatama par sagadisanos, un tas nav uzskatams par pareizu
(valid) slédzienu. Citiem vardiem sakot, (14) premisu iespéjams parformulét ka “zemes
piespiedu noma ir viens no darjjumu veidiem”, bet (15) premisu iespéjams parformulét ka
“komercdarijums ir viens no darjjumu veidiem”, kas abi kopa nedod pamatu secinagjumam,
ka zemes piespiedu noma ir komercdarijums.

Secinajums, ka zemes noma ir komercdarijums, tiek izdarits ari paraléla deduktiva
slédziena ietvaros:

(17) Iznomatajs ir komersants;
(18) Visi komersanta slégtie darijumi ir komercdarbiba;

| (19) Zemes iznomasana ir komercdarijums — secinagjums no (17) un (18).

Slédziens ir pareizs tikai tad, ja nav iespéjams, ka abas premisas ir pareizas, bet
secindjums — nepareizs [43, 9I]. Apskatamais slédziens nav atzistams par pareizu, jo ir
iespéjama situacija, kura iznomatajs ir komersants, bet ta slégtais darijums nav atzistams
par komercdarijumu. Ta komersanta darijumi publisko tiesibu joma, pieméram, parvaldes
funkciju delegéjuma ligumi, pat ja ietver ricibu ar komercdarijuma rezultata iegtito zemi,
nav komercdarijumi (lai ari ir komercdarbiba, jo komercdarbiba ir plasaks jedziens neka
komercdarijums) [31], komercdarijumi nav ari tiesiskie darijumi, kas slégti, pildot likuma
prasibas, vai kurus likumdevéjs ir strikti noradijis ka civiltiesiskus darijumus, kas nav
komercdarijumi, pieméram, ékas apsaimniekosanas ligumi [33]. No konkréta slédziena
analizes viedokla batiski ir tas, kas $aja slédziena netiek vértéts saistibas rasanas pamats —
secinajums neizriet no premisam, jo zemes iznomasana var notikt gan uz likuma pamata,
gan slédzot darijumu. Tatad slédziens nav pareizs, jo tiek izdarits visparinats pienémums
un ari $aja slédziena ir pielautas formalas logikas kladas.

Tadél var secinat, ka nav iespéjams ar pareiziem un neapstridamiem deduktiviem slé-
dzieniem pamatot secinajumu, ka zemes piespiedu noma ir atzistama par komercdarijumu.

No otras puses, rekonstruéjot Augstakas tiesas judikatira ietverto secinajumu par
to, ka zemes piespiedu noma nav komercdarijums, var konstatét, ka tas izriet no lidziga
deduktiva slédziena ar atskirigu (1) premisu:

(1) Zemes piespiedu noma nav darjjums;
(2) Komercdarijums ir viens no darijuma veidiem;

| (3) Zemes piespiedu noma nav komercdarijums — secinajums no (1) un (2).
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Atskiriba no aplikota apgabaltiesas sprieduma Augstaka tiesa pamato ari (1) premisas
patiesumu, turklat ta ir tiess secinagjums no divam citam premisam:

(4) Pie tiesiska darijuma butibas pieder ta taisitaja gribas izteikums, bet divpuséja vai
vairakpuséja darijuma vajadzigs visu ta dalibnieku saskanigs gribas izteikums — liela
premisa, CL 1427. pants;

(5) Zemes piespiedu noma pastav bez pusu gribas — maza premisa;

| (6) Zemes piespiedu noma nav darijums — secinajums no (4) un (5).

Aplakotais deduktivais slédziens ir atzistams gan par pareizu, gan neapstridamu, jo
nav iespéjams noslégt darfjumu, neizsakot gribu (CL 1404. pants), tatad pirma deduktiva
sledziena (1) premisa ir atzistama par pareizu, ari (2) premisa ir tada, par kuru pastav
tiesibu normu piemérotaju vienpratiba, no ka izriet ari pirma deduktiva slédziena parei-
zums un neapstridamiba.

Tadé] péc formalas logikas likumiem var secinat, ka pareizi juridiskie silogismi
ir ietverti Augstakas tiesas spriedumos lietas Nr. SKC-40/2016, Nr. SKC-349/2016, bet
ne analizétaja Rigas apgabaltiesas sprieduma un tam lidzigi motivétajos, proti, likumiskas
zemes piespiedu nomas tiesiskas attiecibas nav atzistamas par darijjumu, tatad tas nav
atzistamas par komercdarijumu neatkarigi no ta, vai viena vai abas nomas attiecibu puses ir
komersanti un nomas attiecibas ir saistitas ar nomnieka vai iznomataja komercdarbibu [7].

Darijuma noslegsanas bridis

Piespiedu nomas tiesiskas attiecibas var pastavét gan uz likuma pamata, gan ari
pusém noslédzot rakstveida nomas ligumu, pieméram, ievérojot likuma imperativi
noteiktos ierobezojumus attieciba uz funkcionali nepiecieS$amo zemes gabala platibu,
vienojoties par citiem noteikumiem — papildu platibas nomu, nomas maksas apméru
un tas samaksas terminiem. Likuma “Par zemes reformu Latvijas Republikas pilsétas”
12. panta otraja prim dala un likuma “Par valsts un pasvaldibu dzivojamo maju priva-
tizaciju” 54. panta otraja dala no 2009. gada 1. novembra rakstveida liguma forma ir
noteikta ka obligata ta sastavdala, tatad lidz rakstveida liguma parakstisanai jebkuras
citas konsensualas vieno$anas ir atzistamas par spéka neesosam (1, 1475).

Ja puses rakstveida ligumu nav noslégusas, to savstarpéjas tiesiskas attiecibas regulé
likums, attiecigi — likuma “Par zemes reformu Latvijas Republikas pilsétas” 12. pants,
likuma “Par valsts un pasvaldibu dzivojamo maju privatizaciju” 54. pants, ka ari 50. panta
pirma dala un Dzivojamo maju parvaldisanas likuma 6. panta otras dalas 4. punkts un
177 pants. Judikatiira ir atzits, ka likuma “Par zemes reformu Latvijas Republikas pilsétas”
12. pants ir tulkojams $adi:

“[..] zemes un ékas ipasniekam dots uzdevums savstarpéji saistities, noslédzot ligumu

atbilstosi brivpratibas principam, savukart, ja vienosanas par liguma noteikumiem neno-

tiek — strida gadijuma — nomas tiesisko attiecibu konstataciju (atzi$anu) veic tiesa, nodibi-
not ar tiesas spriedumu nomas liguma butiskas sastavdalas (Civillikuma 2124. pants)” [20].
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Tatad, lai arl zemes Ipasniekam ir ar likumu noteiktas tiesibas prasit un sanemt
zemes nomas maksu, $a prasijuma prieksnoteikums ir nomas tiesisko attiecibu konsta-
tacija (nodibinasana).

Vérsoties ar prasibu tiesa, zemes nomas ligums bts atzistams par galigi noslégtu
tikai péc sprieduma spéka stasanas, jo tikai tad ir nodibinatas darjjuma batiskas sastav-
dalas (CL 1533. pants) [18]. Si judikatiira nostiprinata atzina saskan ari ar Valsts ienémumu
dienesta sniegto Pievienotas vértibas nodokla likuma 127. panta pirmas dalas un 131. panta
pirmas dalas skaidrojumu [54] — ja ir konstatéjams strids, “darijums bis uzskatams par
noslégtu bridi, kad tiesas noléemums stasies spéka. Tadéjadi zemes Ipasniekam ir piena-
kums izrakstit nodokla rékinu 15 dienu laika no sprieduma spéka stasanas dienas un veikt
PVN samaksu valsts budzeta” [29]. Ja ar tiesas spriedumu nomas ligums tiek noslégts
(ja prasitdjs ir ieklavis $adu uz nakotni vérstu prasijumu un tiesa to ir apmierinajusi),
turpmak uz $i sprieduma, lidzigi ka uz jebkura liguma, pamata zemes ipasniekam ir pie-
nakums par zemes nomniekiem sniegto zemes nomas pakalpojumu izrakstit pievienotas
vertibas nodokla rékinu ne retak ka reizi seSos ménesos [54]. Tadé] tiesibu normas un
tiesu praksé, kura apskatits $is jautajums, ka ari judikatara ir vienots viedoklis, ka par
darijuma bridi un pat pakalpojuma sniegsanas bridi nodoklu likumdos$anas izpratné ir
atzistams sprieduma spéka stasanas bridis [26; 15; 20].

Péc daudzdzivoklu ékas privatizacijas uzsaksanas ékas un zemes ipasnieku sav-
starpéjas tiesiskas attiecibas regulé likuma “Par valsts un pasvaldibu dzivojamo maju
privatizaciju” 54. pants, ka ari 50. panta pirmas dalas 3. punkts [45]. Sa likuma normas
reglamenté dzivok]u Ipasnieku, parvaldnieka un zemes ipasnieka savstarpéjas tiesiskas
attiecibas lidz bridim, kad dzivojamas majas ipasnieki parnem dzivojamas majas parval-
disanas tiesibas no publiskas personas, kura éku ir privatizéjusi; turpmak $im attiecibam
ir piemeérojamas tikai Dzivojamo maju parvaldisanas likuma normas [30]. Likuma “Par
valsts un pasvaldibu dzivojamo maju privatizaciju” 54. panta, ka ari 50. panta pirmas dalas
3. punkta noteikts, ka privatizéta objekta ipasniekam ir pienakums slégt zemes nomas
ligumu vai pilnvarot dzivojamas majas parvalditaju un apsaimniekotaju slégt zemes
nomas ligumu ar zemes gabala, uz kura atrodas privatizétais objekts, ipasnieku. Zemes
ipasnieka pienakums noslégt nomas ligumu ar privatizéta objekta ipasnieku noteikts
likuma 54. panta pirmaja dala, savukart panta ceturtaja dala precizéts: ja atbilstosi $a
likuma 50. panta pirmas dalas 3. punkta prasibam zemes nomas ligumi ar zemes gabala
ipasnieku nav noslégti, zemes gabala ipasniekam ir tiesibas prasibu par zemes nomas
liguma noslég$anu tiesa vérst pret personu, kurai nodotas attiecigas dzivojamas majas
parvaldisanas un apsaimniekos$anas tiesibas (parvaldnieku).

Tiesibas un pienakumi, kas izriet no nomas tiesiskajam attiecibam starp zemes
ipasnieku un parvaldnieku, vienlidz attiecas arl uz dzivojamas majas dzivoklu ipasniekiem
un ir tiem saisto$i, jo tiesi vini ir zemes nomas tiesisko attiecibu subjekti [14; 50]. Lai
ari likuma “Par valsts un pasvaldibu dzivojamo maju privatizaciju” 54. panta ceturtaja
dala paredzétas prasitaja izvéles tiesibas €kas privatizacijas procesa gaita, t. i., izvéléties
celt prasibu pret katru dzivokla ipasnieku vai celt vienu prasibu pret ékas parvaldnieku,



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Arta Snipe. Tiesisks darijums un ta noslégsanas bridis zemes
likumiskas (piespiedu) nomas tiesisko attiecibu gadijuma

kuram attiecigi ir regresa prasibas tiesibas pret ékas dzivoklu ipasniekiem [11], sprie-
dums, ar kuru bas nodibinatas nomas attiecibas (noslégts darijums), biis saistoss visiem
dzivok]u ipasniekiem. Starp pusém pastavosas attiecibas ir likumiskas, un spriedums ir
nepiecie$ams, lai to butiskas sastavdalas nostiprinatu un ietérptu rakstveida akta [15].
Ar sprieduma spéka stasanas bridi bus konstatéjamas visas darijuma butiskas sastav-
dalas un darijums uzskatams par galigi noslégtu, kas radis zemes ipasniekam prasijuma
tiesibas par $1 darjjuma izpildi — tiesibas prasit zemes nomas maksas samaksu no ékas
parvaldnieka, ja tiesibas norékinaties ar pakalpojumu sniedzéjiem ékas dzivoklu ipasnieki
nodevusi parvaldniekam [3, 172, 17.4], vai no atseviskiem dzivoklu ipadniekiem [3, parejas
noteikumu 17)].

2014. gada 1. oktobri spéka stajas grozijumi likuma “Par valsts un pasvaldibu dzi-
vojamo maju privatizaciju” 54. panta pirmaja dala, kas kopsakara ar Satversmes tiesas
sprieduma lieta Nr. 2011-01-01 lemto [36] radija juridisku pamatu prasibu cel$anai pret
atseviskiem dzivoklu ipasniekiem par zemes nomas maksas piedzinu. Proti, lidz 2014. gada
1. oktobrim atbilstosi Satversmes tiesas lemtajam un judikatarai prasijums par zemes
nomas liguma noslégsanu bija tads, kas jaizvirza visiem zemes kopipasniekiem, ja tadi ir,
pret visiem dzivoklu ipasniekiem ka ékas kopipasniekiem, un atbilsto$i CL 1068. pantam
tiesai nebija tiesibu noteikt nomajamo platibu zemes ipasnieka individuala strida ar vienu
dzivoklu ipasnieku. Tiesa pieturéjas tiesibu doktrina [42, 64] paustajam ieskatam, ka
domajama dala ir bezkermeniska lieta, to nevar iznomat, jo lietot var kadas lietas realu
dalu vai visu lietu kopuma, to tulkojot tadéjadi, ka Civillikuma 1068. pants liedz celt
prasibu par zemes nomas liguma noslégsanu kopipasniekam vai pret kopipasnieku, lieta
nepieaicinot visus kopipasniekus [27].

Ar minétajiem grozijumiem likuma “Par valsts un pasvaldibu dzivojamo maju
privatizaciju” 54. panta [5] likumdevéjs expresis verbis likuma deva norades par abam
nomas liguma butiskajam sastavdalam: ja cena likuma bija noteikta jau kops 2009. gada
1. novembra, tad ar 2014. gada 1. oktobri likums deva imperativu noradi uz nomajamo
platibu — ar administrativo aktu, pasvaldibas domes vai tas pilnvarota institacijas, vai
valsts akciju sabiedriba “Privatizacijas agentira” noteikto dzivojamai majai funkcionali
nepieciesamo zemes gabalu. Tadél, sakot ar 2014. gada 1. oktobri, zemes ipasniekam vairs
nebija nepiecieS$ama formala zemes nomas tiesisko attiecibu konstatacijas prasiba — liguma
butiskas sastavdalas attieciba uz privatizacijai nodotam dzivojamam ékam bija noteiktas
likuma un administrativaja akta [38].

Ari laika posma no 2014. gada 1. oktobra lidz 2017. gada vasarai, kad abas dari-
juma butiskas sastavdalas bija noteiktas, situacija nebija viennozimiga. Nomas maksa
likuma bija konkréti noteikta vien attieciba uz ékam, kuram nav pabeigts privatizacijas
process, — Dzivojamo maju parvaldisanas likuma nebija un nav noteikts nomas maksas
apmeérs. Tas, ka nomas maksa nosakama 6 % no zemes gabala kadastralas vértibas gada,
bija spéeka tikai lidz bridim, kad stajas spéka 2017. gada junija pienemtie grozijumi likuma
“Par valsts un pasvaldibu dzivojamo maju privatizaciju” 54. panta otraja dala [4] un

=

likuma “Par zemes reformu Latvijas Republikas pilsétas” 12. panta otraja prim dala [6].
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Tomeér, lai konstatétu, ka saistibas dzivokla un zemes Ipasnieka starpa nodibinajusas ne
vairs uz darijuma, bet likuma pamata, ir japieméro kritérijs — vai bez vienas vai abu pusu
darbibam, no likuma vien, ir noskaidrojams saistibas saturs [47, 17]. Strids ir iespéjams
par funkcionali nepiecieSsama zemes gabala platibu un konfiguraciju, ja zemes gabals
nav noteikts, éku nododot privatizacija, kas ir faktiska realitate virkné ipasumu. Strids
iespéjams ari par zemes vienibas, ja tada izveidota, kadastralas vértibas aprékinu un pat
par nomas maksas apmeéru [39]. Stridi iespéjami ari par pievienotas vértibas nodokla
piemérosanu [22, 23, 24].

Ari Augstakas tiesas Civillietu departaments ir apstiprinajis judikattras tézi, ka
jautajumos par piespiedu nomu tiesai jaizskir strids par liguma batiskam sastavdalam
(Civillikuma 1533. pants), nevis par nomas tiesisko attiecibu atzisanu. Tomeér, ja puses
nevar panakt vieno$anos pat par blakus noteikumiem, kas nav atzistami par batiskam
darjjuma sastavdalam, tad bez vieno$anas par blakus noteikumiem ligums nav atzistams
par noslégtu, ka to nosaka Civillikuma 1534. pants [25]. Tadeél atbilstosi CL 1533. pantam
par galigi nodibinatu nomas liguma saturu un butiskam sastavdalam, tostarp parada
apmeéru un ta samaksas terminu, var runat vien péc sprieduma spéka stasanas [44].

Secinajumi

1. Zemes piespiedu noma nav atzistama par tiesisku darjjumu Civillikuma izpratné
un nav ari atzistama par komercdarijumu Komerclikuma izpratné.

2. Darijums (pretéji likumiskai saistibai) ir uzskatams par noslégtu tikai bridi,
kad puses ir vienojusas par nomas liguma butiskajam sastavdalam — platibu un
cenu. Gadijuma, ja labpratiga vieno$anas nepastav, darijuma aktu aizstaj tiesas
nolémums. Par darijuma noslég$anas bridi atzistams tiesas sprieduma spéka
stasanas bridis. No $is dienas ari rodas zemes ipasnieka pienakums izrakstit
nodokla rékinu par zemes nomas maksu.

3. Nav tiesiskas nozimes tam, uz kada pamata zemes ipasnieks ir ieguvis ipasuma
tiesibas uz zemes gabalu, jo $is darijums vai administrativais akts ir izpildits ar
bridi, kad ieguvéja Ipasuma tiesibas tika nostiprinatas zemesgramata. Zemes
ipasnieka tiesibas prasit nomas maksu izriet no lietu tiesibas — ipasuma tiesibam
uz zemes gabalu.
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Compulsory Land Lease as Transaction and
Time of Conclusion of the Transaction

Abstract

After the restoration of the independence of the Republic of Latvia, within
the framework of the initiated land reform, the legislator restored property rights of
the former owners or their heirs to the land on which apartment houses were built during
the Soviet times, thus creating the basis for the so-called shared property. Legislator
made the decision to regulate the relationship between the land owners and building
owners according to the terms and conditions of the lease agreement. Although the basis
for establishing the legal relationship of compulsory land lease is the law — the norms
included in the law “On Land Reform in the Cities of the Republic of Latvia” and the law
“On Privatisation of State and Local Government Residential Houses”, there are dif-
ferent opinions as to whether the legal relations between the parties can be classified
as a transaction, or as a commercial transaction, and, consequently, whether the claim
arising from this obligation is arising from the law or arising from a transaction.

The aim of the research is to assess the different case laws and the opinions
expressed in various legal periodicals by interpreting the applicable legal norms and
the judicature, in order to conclude whether the compulsory land lease should be deemed
as a transaction and whether it should be deemed as a commercial transaction in case
where at least one of the transaction parties is a merchant, and to establish the time
of the transaction and the time when the right to claim emerges. During the research,
the conclusion was made that the compulsory land lease should not be deemed as a trans-
action within the meaning of the Civil Law and, consequently, it should not be deemed
as a commercial transaction within the meaning of the Commercial Law. In case of
a dispute, the land lease agreement should be deemed as concluded at the time when
the court judgement enters into force, and the landowner’s obligation to issue a tax invoice
for land lease fee also emerges simultaneously.

Keywords: compulsory land lease, transaction, legal transaction, entering into
transaction, commercial transaction, right to claim, claim.
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Kopsavilkums

Operativas darbibas likuma (ODL) 4. panta noteikti operativas darbibas principi,
kuri jaievéro operativas darbibas pasakumu planosanas un izpildes gaita. Principa, kurs
ietverts ODL 4. panta otraja dala, paredzéts personas kudisanas uz noziedzigu ricibu
aizliegums. Sis aizliegums ir attiecinams ari uz ODL 15. panta tre$aja dala noteikta ope-
rativa eksperimenta veida (turpmak $aja raksta, runajot par operativo eksperimentu ODL
15. panta tresas dalas izpratné, — operativais eksperiments) norisi, kuras gaita pasakuma
veicéjs, kontaktéjoties ar personam, attieciba uz kuram tiek veikta operativa izstrade, var
tas uzkadit (pamudinat) veikt noziedzigas darbibas. Sada operativa eksperimenta veicéja
aktivitate ir prettiesiska, un tas ir apliecinats gan Latvijas Republikas Augstakas tiesas,
gan Eiropas Cilvéktiesibu tiesas spriedumos.

Personas uzkudisana (pamudinasana) veikt noziegumu ir tikai viens no vairakiem
operativa eksperimenta prettiesiskas izpausmes veidiem. Personu uz nozieguma veik$anu
var ne tikai uzkadit, bet ari provocét. leprieks veiktaja pétijuma secinaju, ka jédziens “kadit”
ODL 4. panta otraja dala lietots neprecizi un si panta formuléjums japilnveido [11, 51].

Saja raksta, kopsakara ar konstatétajiem operativa eksperimenta parkapumiem
praksé, tiek analizéta ODL 4. panta lietota jédziena “kadit” atbilstiba reguléjuma mérkim.

Atslégvardi: operativa darbiba, operativais pasakums, operativas darbibas principi,
operativais eksperiments, kontrolpirkums, kadisana, provokacija.

levads

Tiesibu normas reguléjumam jabat formulétam t4, lai tas butu skaidrs, neparpro-
tams un vienlaikus tiktal abstrakts, lai norma bitu piemérojama visa reguléta jautajuma
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izpausmes spektra. Norma izmantotajiem terminiem jaatbilst reguléjuma mérkim, citadi
norma var tikt nepareizi interpretéta un ari piemérota.

Valsts kancelejas Normativo aktu projektu izstrades rokasgramata teikts, ka sekmigai
tiesibu normu piemérosanai normativajos aktos nepiecieSsama skaidra, viegli uztverama
izteiksme ar jédzieniski neparprotamiem terminiem, kas valodas lietojuma nostabi-
lizéjusies noteikta nozimeé [18, 93].

Novérots, ka likumdevéjs likuma ietvaros médz skaidrot normativaja akta izman-
toto terminu nozimi. To izpratne var atskirties no skaidrojumiem terminu vardnicas,
bet reizém skaidrojums ir nepieciesams, lai noteiktu likuma darbibas robezas. Raksta
pétita jédziena “kadit” definéjuma ODL normas nav, tadé] ta nozime saprotama tikai no
principa vardiska satura.

Juridiskaja literattira jéedziens “kudit” tiek skaidrots ka fiziska vai psihiska personas
ietekmésana, kas vérsta uz to, lai cita persona raditu apnemsanos izdarit noziedzigu
nodarijumu vai piedalities taja [13, 119]. Savukart Latvie$u literaras valodas vardnica
jédziens “kuadit” aprakstits ka “rosinat, mudinat uz kadu (parasti neatlautu, negodigu)
ricibu” [15, 461]. No jédzienu skaidrojumiem saprotams, ka kiidisana izpauzas situacija,
kad viena persona (kaditajs) aktivi iespaido otru personu veikt noziedzigas darbibas. Tacu,
vértéjot jedziena valodniecisko nozimi, var konstatét, ka operativa eksperimenta prettie-
siska izpausme var izpausties ari arpus jédziena “kadit” véstijuma robezam. Pieméram,
situacijas, kad operativais eksperiments tiek veikts bez atbilstosa pamatojuma, ierosinot
noziedzigu vai citadi prettiesisku ricibu izraiso$u situaciju pret nekonkrétu personu loku
(12, 60, 61].

Tiesibu teorétiki un praktiki jau Sobrid operativa eksperimenta prettiesisko aktivi-
tati médz apzimét ar jédzienu “provokacija”, kas varétu but skaidrojams ar jédziena “kadit”
ierobezoto véstljumu. Termins “provokacija” tiek izmantots ari juridiskaja literatira un
Eiropas Cilvéktiesibu tiesas (ECT) spriedumos.

Tadé] sis jautajums ir japéta padzilinati. Nepieciesams noskaidrot, kads ir ODL
4. panta otras dalas principa (“veicot operativas darbibas pasakumus, aizliegts [..] kadit
personas uz noziedzigu ricibu” [4]) reguléjuma mérkis. Janoskaidro ari normas formulé-
juma izmantota jédziena “kadit” un juridiskaja literatra izmantota jédziena “provocét”
nozime un tas, vai norma lietotais termins nodrosina reguléjuma mérka sasniegsanu un
vai jédziens “provocét” to nenodrosina efektivak.

Balstoties uz pétijuma gaita giitajiem secinajumiem, tiks izteikti priekslikumi, kas
pétita operativas darbibas principa formuléjumu pilnveidos.

Darba merkis, materials un metodes

Pétijuma meérkis ir noskaidrot, vai pasreiz ODL 4. panta otraja dala noteikta ope-
rativas darbibas principa formuléjums nodros$ina reguléjuma mérka sasnieg$anu, ka ari,
balstoties uz pétijuma secindjumiem, sniegt zinatniski pamatotus priekslikumus norma-
tiva reguléjuma pilnveidosanai.
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Meérka sasnieg$anai izmantota visparéja zinatniska analizes pétijuma metode un
specialas juridiskas pétijuma metodes — sistémiska un valodnieciska (filologiska) tiesibu
normu interpretacijas (tulkosanas) metode.

Lietojot analizes metodi, tika pétits ECT spriedumu saturs un noskaidrots, kadas
prettiesiskas izpausmes ir konstatétas operativa eksperimenta u. c. valstu analogu pasa-
kumu gaita. Tika noskaidrots, péc kadiem kritérijiem noskiramas iestades prettiesiskas
darbibas no tiesiskam darbibam.

Izmantojot sistémiskas tiesibu normu interpretacijas metodi, kopsakara ar ECT
spriedumu analizes rezultatiem, tika noskaidrota pétita principa nozime un normas
reguléjuma mérkis.

Lai noskaidrotu jédziena “kadit” un “provocét” valodniecisko nozimi, tika veikta
juridisko un visparéjo valodas terminu skaidrojoso vardnicu izpéte un tajas skaidroto
jédzienu analize.

Ar valodnieciskas (filologiskas) tiesibu normu interpretacijas metodes palidzibu,
kopsakara ar jédzienu analizes secindjumiem un secindjumiem par ECT agrak konsta-
tétajiem cilvektiesibu parkapumiem, tika noskaidrots, vai pétitais jédziens nodrosina
normas reguléjuma mérka sasnieg$anu. Balstoties uz analizes rezultatiem, tika sniegts
priekslikums normativa reguléjuma pilnveidei.

Eiropas Cilvektiesibu tiesas spriedumu
nozime operativas darbibas gaita

Slepeno izmeklésanas metozu (undercover techniques)' izmantosana iestazu darba
ir tiesiska tad, ja iestades to izpildé ievéro Cilvéka tiesibu un pamatbrivibu aizsardzibas
konvencija (turpmak — Konvencija) noteiktas cilvéka pamattiesibas un citus likumos reg-
lamentétus nosacijumus, kuri attiecinami uz So metozu lietosanu. Ar jédzienu undercover
techniques tiek izteikta slépta tiesibsargajosas iestades parstavja darbiba ar personam,
kuras tiek izmeklétas (novérotas) [19, 1568)]. Sleptu metozu lietosana ir seviski sensitiva,
jo persona, pret kuru sada metode tiek lietota, to neapzinas, tadé] pastav personas pamat-
tiesibu parkapuma risks.

Praksé parkapumi notiek, un to céloni var bat dazadi, sakot no Konvencijas normu
nepilnigas interpretacijas un beidzot ar iestades amatpersonu neprofesionalitati. Parka-
pumus izskata ECT, un tas spriedumos var atrast $adu metozu izmantosanas vadlinijas
(atzinas). Iestadém ECT judikatara ir nozimigs tiesibu avots, jo tiesas spriedumu saturs
tam lauj prognozét, vai planotas darbibas atbildis ECT noteiktajiem tiesiskuma princi-
piem, t. i., vai planotajas darbibas nav saskatamas jau agrak analizétas iestazu darbibas,
kas ar tiesas spriedumu atzitas par nepielaujamam.

1 Jedziens undercover techniques lietots ECT spriedumos, lai raksturotu iestazu slepenas izmeklésanas
metodes, kuras tiek izmantoti slepenie paligi vai iestades amatpersonas, kuras darbojas legendéti.
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Tiesibu pétnieks un praktikis Kalvis Torgans paudis, ka “judikatira ir tiesas nolé-
mumos ietvertu atzinu kopums par tiesibu jautajumiem, uz kuram balstoties tiesa ir
izlemusi jautajumus par tiesibu normas interpretaciju, piemérosanu noteiktos faktiskajos
apstaklos [..]” [21, 2—-3]. Atbilstigi $ai atzinai konstatéju, ka saistiba ar sléptu metozu lieto-
jumu ECT spriedumos pausta Konvencijas 6. panta pirmas dalas interpretacija un iestazu
faktisko darbibu analize, kas noveda pie interpretétas Konvencijas normas parkapuma.

Saja sakara ipasi svariga ir ECT lietas Bannikova v. Russia sprieduma 34. rindkopa
ietverta atzina, ka tiesa nevar attaisnot (justify) pieradijumu izmantos$anu, kurus policija
ieguva kudisanas (incitement) rezultata. To pielaujot, apsudzeétie tiktu paklauti riskam,
ka vinu lietas jau no pasa sakuma tiem tiktu liegtas tiesibas uz taisnigu tiesu [8]. Tiesibas
uz taisnigu tiesu aizsarga jau pieminéta Konvencijas 6. panta pirma dala, kura noteikts,
ka “ikvienam ir tiesibas [..] uz taisnigu un atklatu lietas savlaicigu izskatisanu neatkariga
un objektiva, likuma noteikta tiesa” [1]. Sadu atzinu ECT guvusi, vértéjot slepeno metozu
izmanto$anu, kura iesaistiti iestades slepenie informatori vai iestades amatpersonas,
kuras darbojas legendéti.

Latvija slepenie izmeklésanas pasakumi un to istenosanas metodes noteiktas un
regulétas ODL normas. Atbilstigi likuma terminologijai sadas iestazu aktivitates Latvijas
tiesibu sistéma tiek dévétas par operativo darbibu. Operativas darbibas saturs sastav no
operativas darbibas pasakumiem un to istenosanas metodém [4].

Seit pétitais operativais eksperiments ir definéts ODL 15. panta. Norma noteikts,
ka “operativais eksperiments ir operativas darbibas subjektu amatpersonu darbiba, kuras
meérkis ir radit noteiktus apstaklus (situaciju), lai noskaidrotu [..] vai ari noteiktu $ajos aps-
taklos to personu, attieciba uz kuram tiek veikta operativa izstrade, ricibu [..] un noskaid-
rotu $o personu ricibas motivaciju (subjektivo pusi)” [4]. Tatad operativa eksperimenta
izpausme vienmeér ir noteiktu apstaklu radisana. ODL 15. panta tresaja dala noteikta
operativa eksperimenta veida mérkis ir “fiksét, ka noziedzigu vai citadi prettiesisku ricibu
izraiso$a situacija rikojas personas, attieciba uz kuram tiek veikta operativa izstrade” [4].
ODL 15. panta tresas dalas noteikta operativa eksperimenta radamie apstakli ir nozie-
dzigu vai citadu prettiesisku ricibu izraisosa situacija. Sads operativais eksperiments
veicams, pamatojoties uz operativas darbibas subjekta amatpersonas léemumu, ko akcep-
téjis prokurors [4]. Operativa eksperimenta laika raditie apstakli var aizskart cilvéka
pamattiesibas, t. i., iespéjama Konvencijas 6. panta noteikto tiesibu parkapsana, tapéc
pasakumam noteikta papildu kontrole — prokurora akcepts.

Operativa eksperimenta izpilde vienmér notiek ar iestadei uzticamu personu starp-
niecibu. Personas var bat iestades slepenie paligi vai speciali apmaciti iestades darbinieki.
Sis personas komunikacija ar iestadi intereséjosam personam vienmér darbojas legendéti,
un tiesi tadé] operativa eksperimenta izpildes forma atbilst ECT uzskatam par to, kas ir
slepena izmeklésanas metode.
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Eiropas Cilvektiesibu tiesas spriedumu analize:
operativas darbibas pasakumu
prettiesiskas izpausmes

Lai uzskatami atklatu ECT noteiktos slepeno izmeklésanas metozu izmantosanas
principus un tiesiskuma vértésanas kritérijus, ka ari atklatu pétita jedziena “kadit” atbil-
stibu vai neatbilstibu normas reguléjuma mérkim, operativa eksperimenta norise jaanalizé
ta izpildes posmos.

Operativa eksperimenta norisi var iedalit divos posmos — sagatavo$anas un pasa-
kuma veik$anas aktivaja posma.

Sagatavosanas posma darbinieks apkopo informaciju, kas pamato konkréta pasa-
kuma nepieciesamibu, veicamas darbibas un mérki. Informacijas kopums tiek atspogulots
pasakuma dokumentacija. Sads nosacijums paredzéts ODL 23.! panta.

ODL 15. panta tresaja dala noteikts, ka operativais eksperiments jaisteno tikai
pret personam, attieciba uz kuram tiek veikta operativa izstrade. Savukart izstrades
ierosinasanas nosacijums atrodams ODL 22. panta pirmaja dala: operativo izstradi var
uzsakt gadijumos, ja “operativas darbibas subjekta riciba ir informacija par konkrétam
personam [..] un ta dod pietiekamu pamatu turét §is personas aizdomas par noziedziga
nodarijuma gatavosanu vai izdari$anu [..]”. [4]

Izstrades ierosinasana likuma ir skaidri pamatota. Tiek secinats, ka pasakuma
veik$anas pamatojums ir informacija par izstradé esosas personas noziedzigajam akti-
vitatém un lieta fiksétie faktiskie izmekléta gadijuma apstakli.

Slepenu izmeklé$anas metozu izmanto$anu nedrikst pamatot ar baumam. Sads
nosacijums pausts ECT lietas Ramanauskas v. Lithuania sprieduma 67. rindkopa [7]. Par
baumam uzskatama jebkura informacija, kas iegtita no konfidencialiem avotiem un kura
nav parbaudita. Tikai péc informacijas parbaudes var konstatét, vai ta atbilst patiesibai
un norada uz noziedzigam personas aktivitatém.

Lai ari operativas izstrades ierosinasana ir skaidri pamatota (ODL 22. panta pirmaja
dala), tomér praksé aktuals ir jautajums par kritérijiem, péc kuriem vértét pamatojuma
pietiekamibu un taja ieklautas informacijas ticamibu. Tas, ka pasakums tiek pamatots
ar informaciju, kas norada uz noziedzigdm personas aktivitatém, vél nenozimé, ka Sie
fakti ir patiesi. Operativas darbibas gaita informacija biezi vien tiek iegtta no slepenajiem
paligiem, un daudzkart $adas informacijas parbaude ir ierobezota. Turklat slepeno paligu
sniegtas zinas ne vienmer ir patiesas.

ECT lietas Baltins pret Latviju sprieduma 56. rindkopa teikts, ka materiala izvér-
tésanas gaita ECT noskaidroja, vai izmeklésanas iestadém bija pietiekams pamats turét
personu aizdomas par iepriekséju iesaistisanos konkrétas noziedzigas darbibas. Tapat tika
veérteéts, kura noziedziga nodarijuma posma policijas slepenie agenti (vai informatori) veica
operativo darbibu [10]. Svarigi konstatét, vai iestade pievienojas personas noziedzigajai
darbibai vai to iniciéja. Tas apliecina, ka pasakuma veik$anas pamatojuma ieklautajai
informacijai ir batiska nozime ta tiesiskuma vértésana.
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Skaidrojums, kadél tas ir tik batiski, mekléjams ECT lietas Khudobin v. Russia
sprieduma 49. un 134. rindkopa. Sprieduma teikts, ka iesniedzéjs (Khudobin) pirms aiz-
turésanas ieprieks nav sodits. Vieniga informacija, kas liecinaja par iesniedzéja saistibu
ar narkotisko vielu izplatisanu, sanemta no policijas slepenas informatores. Tiesa liecibu
snieg$anas laika $i informatore liecinaja: “Taja laika es nezinaju, kur iegtt heroinu, tapéc
toreiz es izlému zvanit Khudobin, jo agrak vin$ man tas bija sagadajis.” No minéta ECT
secinaja, ka iesniedzéjs nav policijai zinams narkotiku tirgotajs un policijas operacija
netika vérsta konkréti pret iesniedzéju, bet gan pret jebkuru personu, kas piekristu infor-
matorei piegadat heroinu. [6]

Tatad, ja pasakuma pamatojuma dokumentacija nav parbauditas informacijas, kas
norada uz noziedzigam personas aktivitatém, tiesai nekas cits neatliek ka secinat, ka lidz
iestades iejauksanas bridim persona ar konkréto noziegumu nav bijusi saistita.

ECT skatitajas lietas vérté, vai noziedzigais nodarijums tiktu izdarits ari bez iestazu
iejauksanas [10]. Vertéjot analizéto gadijumu no $1 viedokla, ir skaidrs, ka tiesai nebija
pamata uzskatit, ka persona noziegumu butu izdarijusi ari bez iestades iejauksanas.

Khudobin v. Russia gadijums atklaj vél citu nozimigu ECT principu — aizliegumu
izmantot slepenas izmeklésanas metodes (t. sk. operativo eksperimentu) pret nekonkrétu
personu loku. Ja operativa darbiba tiek veikta bez objektiva un konkréta pamatojuma, tas
nozimé, ka jebkurs cilvéks var klat par iestades mérki un pret vinu var tikt izmantotas
operativas darbibas subjekta riciba esosas ekskluzivas operativas darbibas metodes, tak-
tika un specialas tehnikas iespéjas. Sada riciba demokratiska sabiedriba nav pielaujama.
Apskatitaja ECT sprieduma iestades pamatojums bija parak visparigs — “notvert narkotiku
tirgotaju”, tade] pasakums tika vértéts ka veikts pret nekonkrétu personu loku [11, 61].

Operativa eksperimenta sagatavo$anas posms noslédzas ar pasakuma akcepta iega-
$anu, un péc tam tiek radita noziedzigu vai citadi prettiesisku ricibu izraisosa situacija.

No operativa eksperimenta sagatavo$anas posma analizes secinams, ka pasakums
var iegit prettiesisku ievirzi jau bridi, kad tiek sanemts ta akcepts. Péc akcepta sanemsanas
pasakuma gaita tiks radita noziedzigu vai citadi prettiesisku ricibu izraisosa situacija,
respektivi, operativa eksperimenta veicéjs saruna ar izstradé eso$o personu var izteikt
piedavajumu, kas $1s personas apzina var ierosinat domas par noteiktu noziedzigu ricibu,
un izveidojas situacija, kad personai ir jareage, japauz kads viedoklis (pieméram, pienemt
piedavajumu vai atteikties). Ja ieprieks nav guts apstiprinajums par personas noziedzigo
darbibu, $ada domu ierosinasana, neap$aubami, ir provokativa. Sada veida uz parbaudi
var izaicinat jebkuru sabiedribas locekli, tacu to aizliedz ECT princips par sléptu izmek-
lésanas metozu lietosanu pret nekonkrétu personu loku. Pat ja operativa eksperimenta
veicéjs pasakuma izpildes gaita nav kadijis personu veikt noziedzigas darbibas, t. i., nav
izdarijis nedz psihologisku, nedz fizisku spiedienu, nedz solijis kadus labumus, pasakuma
izpilde tik un ta ir prettiesiska.

Kadisana jédziena “kadit” izpratné var izpausties tikai operativa eksperimenta
izpildes aktivaja posma jeb fazé, kad operativa eksperimenta veicéjs izstradé esoso per-
sonu var ietekmét tiesa veida, pierunajot vai piespiezot to veikt noziedzigas darbibas,
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tacu provokacija uz noziedzigu ricibu var izpausties jau taja bridi, kad $ada situacija tiek
ierosinata. Situacijas izveide ir janoskir no operativa eksperimenta Istenotaja komuni-
kacijas ar izstradato personu.

Pasakuma veik$anas aktivaja fazé operativa eksperimenta veicéjs ar personu, kas
atrodas izstradé, nodibina kontaktu. Ja kontakts jau ir nodibinats, eksperimenta veicéjs
uzsakto komunikaciju turpina. Komunikacijas laika vins ir tiesigs ievirzit sarunu par
jautajumiem, kas saistiti ar izstradé eso$as personas noziedzigo aktivitati. Komunikacijas
laika operativa eksperimenta istenotajs nedrikst veikt darbibas, kas personu var papildus
motivet, lai izdaritu noziegumu. ECT noteic, ka komunikacijai janorit “pasiva manieré”.

Pasivas izmeklésanas princips ir definéts lietas Bannikova v. Russia sprieduma
47. rindkopa, kura noteikta “linija” starp likumigu slepena agenta iefiltrésanu un pamu-
dindjumu uz nozieguma izdarisanu. lestades atteiksanas no izmeklésanas pasiva veida
ir interpretéjama situacija, ja iestade izrada iniciativu sazinaties ar personu, atjaunojot
piedavajumu, par spiti sakotnéjam atteikumam, ka ari situacijas, ja tiek izteikts neparpro-
tams pamudinajums, ari cenas (un narkotisko vielu apjoma) paaugstinasana, kas parsniedz
vidéjo, vai apeléjot pie iesniedzéja lidzjutibas (Zéluma) [8].

Interesants piemérs atrodams lietas Vanyan v. Russia sprieduma 11. rindkopa.
Sprieduma teikts, ka policijas informatore zvanijusi iesniedzéjam (Vanyan) un lagusi
vinai nopirkt narkotikas, piebilstot, ka vina cie$ no neizturamam pagiram (abstinences
sindroma). Noraizéjies, ka zvanitaja varétu izdarit pasnavibu, iesniedzéjs piekrita satikties
ar informatori netalu no vinam zinama narkotiku izplatitaja mitnes, kurs iesniedzéjam
solijis narkotikas pardot [5]. Sadas situacijas radisana neatbilst ECT pasivas izmeklésanas
principam, jo izraisitie apstakli personu butiski ietekméja. Persona tika nostadita psiho-
logiski neérta situacija, kas to motivéja veikt noziedzigas aktivitates.

Lidziga situacija aprakstita ECT lietas Veselov and others v. Russia sprieduma
20. rindkopa. Sprieduma teikts, ka informatore sazinajas ar iesniedzéju un piedavaja
tam atdot paradu (6000 rublu), kas bija radies iepriekséjo kontaktu laika, tacu piebilda,
ka to daris tikai tad, ja iesniedzéjs vinas vajadzibam sagadas heroinu [9]. ECT policijas
un informatores riciba konstatéja tadus apstaklus, kas papildus motivéja personu veikt
noziedzigas aktivitates. Ari $aja gadijuma policijas riciba pirms informatores véstijuma
nebija zinu par personas saistibu ar narkotisko vielu iegadi vai izplatisanu.

ECT lietu piemeéri apstiprina ieprieks pausto uzskatu, ka personas kidisana var
izpausties tikai operativa eksperimenta izpildes aktivaja faze, kad operativa eksperimenta
veicéjs tiesa veida sazinas ar izstradé eso$o personu. Tacu, lai secinatu, vai norma lietotais
jédziens “kudit” sasniedz normas reguléjuma meérki, ir janoskaidro pétita principa nozime
un reguléjuma mérkis.
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Operativas darbibas likuma 4. panta otraja
dala noteikta principa (reguléjuma) merkis

ODL 4. panta otraja dala noteiktais kidisanas aizlieguma princips ir atvasinats no
ODL 4. panta pirmaja dala noteikta personu pamattiesibu ievérosanas principa. Tas ir
secinats, veicot ODL 4. panta pirmas dalas principa interpretaciju ar sistémiskas tiesibu
normu interpretacijas (tulkosanas) metodes palidzibu. Lietojot $o metodi, tika analizétas
Konvencijas, Satversmes un ODL normas.

ODL 4. panta pirmaja dala ir noteikts, ka “operativa darbiba organizéjama un
veicama, pamatojoties uz likumibu un ievérojot personu pamattiesibas” [4]. Jédziens
“personu pamattiesibas” ir jasaista ar Satversmes astotaja nodala noteiktajam cilvéka
pamattiesibam, jo jédzieni saskan gan vardiski, gan péc normu reguléjuma meérka.

Jédziens “personu pamattiesibas” ODL satura tika ieviests ar likuma grozijumiem
2016. gada 1. augusta. Ieprieks reguléjuma tika izmantoti jédzieni “visparéjas cilvéeka
tiesibas” un “konstitucionalas tiesibas”. Ta ka likumprojekta anotacija grozijumu izstrade
tika pamatota ar mérki nodros$inat augstaku cilvéktiesibu ievérosanu operativas darbibas
procesa [17], var secinat, ka jédzienu izmainas notikusas, lai saistitajos likumos nodrosi-
natu vienveidigu terminu lietojumu. Respektivi, ODL terminologija tika pielagota cilvek-
tiesibas reglamentéjosam likumam — Satversmes astotajai nodalai (Cilvéka pamattiesibas).

Konteksta ar pétito ODL 4. panta pirmaja dala ietverto personu pamattiesibu ieve-
ro$anas principu, jaizcel Satversmes 92. panta noteiktas cilveka pamattiesibas: “Ikviens var
aizstavét savas tiesibas un likumiskas intereses taisniga tiesa” [3]. Péc butibas lidzigs vés-
tijums ietverts ari Konvencijas 6. panta pirmaja dala noteiktajas cilvéktiesibas: “Ikvienam
ir tiesibas [..] uz taisnigu un atklatu lietas savlaicigu izskatisanu neatkariga un objektiva
likuma noteikta tiesa” [1]. Savukart ar Konvencijas 6. panta noteiktajam personu tiesibam
raksta tika skaidrots iemesls, kadé] iestazu darba nav pielaujama personas kadisana.
Respektivi, tiesa nevar attaisnot pieradijumu izmanto$anu, ja tie iegtti policijas Istenotas
kadisanas rezultata [8].

Pamatojoties uz $adu normu interpretaciju, var secinat, ka pastav tiesa sakariba
starp ODL 4. panta pirmaja dala noteikto personu pamattiesibu ievérosanas principu
un pétito ODL 4. panta otraja dala noteikto kudisanas aizlieguma principu. Kadisanas
aizliegums norma nav definéts ka cilvéka pamattiesibu aizsardzibas noteikums, tacu tas
izriet no normu interpretacijas un ECT spriedumu analizes. Abos principos paredzéta cil-
véka pamattiesibu ievérosana. ODL 4. panta pirmaja dala noteiktaja principa paredzéts ari
kadisanas aizliegums, jo kiidisana uz noziegumu ir cilvéka pamattiesibu parkapums. Var
secinat, ka likumdeveéjs kudisanas izpausmi ka aizliedzo$u darbibu likuma ir véléjies ipasi
izcelt, tade] reguléjuma ietverts skaidrs aizliedzosas darbibas definéjums — “aizliegts kadit”.

Tiesibu normu interpretacijas rezultata secinats, ka pétita principa reguléjuma
meérkis ir nodros$inat cilvéka pamattiesibu ievérosanu. Turpmak pétijjuma gaita tiks
noskaidrots, vai reguléjuma formuléjums to nodrosina. Nepieciesams veikt padzilinatu
jédziena “kuadit” un “provocét” valodnieciskas nozimes analizi un rezultatus salidzinat
ar ODL 4. panta otras dalas reguléjuma mérka véstijumu.
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Jedzienu “kadit” un “provocét” valodnieciskas jégas
analize kopsakara ar Operativas darbibas likuma
4. panta otraja dala noteikta principa reguléjuma mérki

Saja pétijuma tiks noskaidrots, vai jédziena “kadit” valodnieciska nozime atbilst
ieprieks aprakstitajam operativa eksperimenta prettiesiskajam izpausmes formam, vai
jédziens nodros$ina reguléjuma mérka sasnieg$anu. Norma lietota jédziena atbilstiba
aizliedzosajam darbibam tika izpétita, lietojot valodniecisko (filologisko) tiesibu normu
interpretacijas metodi kopsakara ar ieprieks noskaidroto principa reguléjuma meérki.

Latvie$u literaras valodas vardnica jédziens “kadit” skaidrots ka “rosinat, mudinat
uz kadu (parasti neatlautu, negodigu) ricibu” [15, 461]. Savukart izklasta ietilpstosais
jédziens “rosinat” tiek skaidrots ka “censties padarit (kadu) rosigu, aktivu; censties panakt,
ka sakas (darbiba, riciba)”, bet jédziena “mudinat” nozime ir “ar savu runu, ari Zestu,
izturésanos u. tml. censties panakt, lai (kads) ko dara” [20].

Var secinat, ka jédziena skaidrojums atbilst ECT noteiktajiem parkapumiem, kuri
izpauzas operativa eksperimenta aktivaja fazg, t. i., kad operativa eksperimenta veicéjs
izstradé eso$o personu ietekmé (mudina) ar savu attieksmi, runu u. c. darbibam. Jédzienu
nevar attiecinat uz parkapumiem, kuri izpauzas operativa eksperimenta sagatavosanas
posma un izpildas bridi, kad tiek ierosinata noziedziga vai citadu prettiesisku ricibu
izraisosa situacija. Situacijas ierosinasana pati par sevi ir parkapums, un nav svarigi, vai
operativa eksperimenta veicéjs vél ka citadi ietekmes izstradé eso$o personu.

Raksta tiek pétiti juridiskie jautajumi, tadél] ir jaapliako ari juridisko terminu
vardnicas ieklautie jédzienu skaidrojumi. Juridisko terminu vardnica jédziens “kadit”
ietverts zem jédziena “uzkudisana” skaidrojuma un tas ir $ads: “Uzkadisana nozimé
kadas personas fizisku vai psihisku ietekmésanu, kas vérsta uz to, lai cita persona raditu
apnemsanos izdarit noziedzigu nodarijumu vai piedalities taja. Uzkaditajs ir persona,
kura pamudinajusi citu personu izdarit noziedzigu nodarijumu” [13, 126, 276]. Tatad
ta ir fiziska vai psihologiska ietekmésana, kuras rezultata personai rodas vélme izdarit
noziegumu. Uzskatu, ka cilvéka apnemsanos veikt kadu darbibu var panakt tikai ar tas
iespaidosanu (to motivéjot), tacu noziedzigas vai citadi prettiesiskas situacijas ierosinasana
nav saistama ar pasas personas apnemsanos. Raditas situacijas laika personai joprojam ir
brivas izvéles iespéjas, tacu situacijas (prettiesiskais) raksturs personas apzinai liek domat
par izskirsanos starp noziedzigu aktivitati vai atteiksanos no tas.

Kriminaltiesibu izpratné uzkuditaja loma izpauzas tadéjadi, ka uzkaditajam rodas
doma par nodarijuma izdarisanu, bet noziedziga nodoma realizé$anai vins izvélas citu
personu, un ar tas palidzibu tiek izdarits noziedzigs nodarijums [14, 107].

Veértéjot kriminaltiesibu teorétiku skaidrojumu par uzkaditaja lomu nozieguma
izdarisana konteksta ar Seit pétito kiidisanas aizliegumu, var secinat, ka operativa eksperi-
menta veicéja aktivitate nekada zina nav saistama ar noziedziga nodoma realizaciju. ODL
lietota jédziena nozime ir batiski atskiriga no Kriminallikuma 20. panta tresaja dala lietota
jédziena véstijuma. Kriminallikuma jédziens “uzkuditajs” tiek izmantots nozieguma
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lidzdalibas formas definésanai: “par uzkuaditaju uzskatama persona, kas pamudinajusi
citu personu izdarit noziedzigu nodarjjumu” [2], savukart ODL lietotais jédziens “kadit”
nosaka iestades aizliedzosu ricibu operativas darbibas ietvaros. Tacu, vértéjot uzkaditaja
aktivitates no operativa eksperimenta veicéja aspekta, var secinat, ka kudisana izpauzas
tikai situacija, kad persona (kaditajs) aktivi iespaido otras personas ricibu. Sada jédziena
analize norada uz ieprieks pausto secinajumu, ka kudisana izpauzas tikai situacijas, kad
persona aktivi pieruna citu veikt noziegumu.

Tas nozimé, ka operativa eksperimenta laika prettiesiska darbiba var izpausties ari
arpus kadisanas jédziena robezam. Tadé] nepiecieSams saprast, vai jédziena “provocét”
skaidrojums ietver tas aizliedzoso darbibu pazimes, kas izpauzas operativa eksperimenta
sagatavosanas posma un bridi, kad tiek ierosinata noziedziga vai citadu prettiesisku ricibu
izraisosa situacija.

Latviesu literaras valodas vardnica jédziens “provocét” skaidrots ka “nodeviga,
negodiga, ari izspiego$anas nolika izaicinat, musinat, kadit (kadu veikt kadu darbibu),
lai (tam) kaitétu; nodeviga, negodiga, ari izspiegosanas noltuka izraisit (kadu darbibu),
lai kaitétu (tas) veicéjam; tisi izraisit nevélamu personigu situaciju (kadam); izraisit”
[16, 413]. Savukart jédziens “izaicinat” tiek skaidrots ka “aicinot panakt, ka (kads) iznak
(no kurienes, kur u. tml.); ierosinat (ko darit); ierosinat (uz ko); izraisit (norisi, stavokli)”,
bet jedziens “izraisit” — ka “panakt, but par céloni, ka rodas, izveidojas (psihisks vai fizio-
logisks stavoklis, ta izpausme)” [20].

Latviesu literaras valodas vardnicas jédziena “provocét” skaidrosanai tiek izman-
toti darbibas vardi “izaicinat”, “izraisit” un “musinat”, kas batiba ietver plasaku apstaklu
izpildisanos, ne tikai personas pierunasanu vai mudinasanu veikt noziegumu. Acimredzot
jédziena “provocét” butiba ir plasaka neka jédziena “kadit” nozime.

Juridisko terminu vardnica jédziens “provokacija” tiek skaidrots ka “atsevisku per-
sonu [..] negodiga, nodeviga cela organizéta uzkadisana, uzaicinasana, musinasana izdarit
darbibas, kas tiem rada smagas sekas; parasti ir orientéta ta, lai kaitétu tas veicéjam —
tiem nevélamas situacijas tisa izraisisana” [13, 219]. Jakonstaté, ka jédziens “uzkadit” tiek
nosaukts ka viens no jédziena “provocét” izpausmes veidiem. Tacu jaizcel, ka termina
skaidrojuma provokacija tiek raksturota ka nevélamas situacijas tisa izraisisana, kas saskan
ar operativaja eksperimenta radito noziedzigu vai citadi prettiesisku ricibu izraisosu
situaciju.

No jédzienu literara skaidrojuma skatpunkta raugoties, jédziens “kadit” nozimeé
personas pierunasanu uz kadu negodigu ricibu. Savukart jédziens “provocét” nozimé ari
“izraisit (kadu darbibu), lai kaitétu (tas) veicéjam” un “nevélamas situacijas tisu izraisi-
$anu’, kas saskan ar operativa eksperimenta parkapumu raksturu ta sagatavosanas posma,
un likumsakarigi tiek ierosinata prettiesiska noziedzigu ricibu izraisosa situacija. Ka
tika noskaidrots ieprieks, operativa eksperimenta gaita tiek radita noziedziga vai citadi
prettiesisku ricibu izraisos$a situacija. Ja persona operativa eksperimenta gaita radito
apstaklu (ierosinajuma) deél izskiras veikt noziedzigas darbibas, personas (noziedziga)
riciba péc operativa eksperimenta nosléguma tai kaite.
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Secinams, ka jédziena “provocét” valodnieciskais skaidrojums saskan ar parkapuma
raksturu, kas izpauzas operativa eksperimenta sagatavosanas posma un izpildas, iestadei
ierosinot noziedzigu vai citadi prettiesisku ricibu izraiso$u situaciju. Turpreti jédziena
“provocét” butiba ir plasaka neka jédziena “kadit” saturs. Provokativu darbibu skaidro-
juma tiek ieklauta ari kadisanas izpausme, kas nozimeé to, ka jédziens “kudit” ir aizstajams.

Nemot véra, ka no jédziena “kadit” atvasinatais jedziens “uzkaditajs” tiek izman-
tots kriminaltiesibas un tam tiesibu sistéma ir cita — daudz $auraka — nozime, “kadit”
lietojums ODL normas jédzienu skaidribas dé] nav vélams.

Secinajumi un priekslikumi

Balstoties uz pétijuma gaita giato secindjumu, ka Operativas darbibas likuma
4. panta otraja dala noteikta kadisanas aizlieguma principa reguléjuma mérkis ir cilvéka
pamattiesibu aizsardziba, konstatéts, ka aktualais panta formuléjums nenodrosina
pilnvértigu normas mérka sasnieg$anu. Jédziena “kadit” valodnieciskais véstijums
neaptver visas prettiesiskas izpausmes, kuras var izpausties operativa eksperimenta
izpilde.

Nemot véra pétijuma gitos secinajumus, Operativas darbibas likuma 4. panta otras
dalas reguléjuma ieklautais vards “kadit” jaaizstaj ar vardu “provoceét”.

The Term “Incite”, Used in Section 4 of
the Operational Activities Law, Compliance
with the Regulatory Objective

Abstract

Operational activities law (hereinafter — ODL) of the Republic of Latvia Section 4
defines the principles of operational activity to be observed during the planning and exe-
cution of operational activities. The principle laid down in paragraph two of the Section
4 provides the prohibition of incitement to criminal acts. The prohibition of incitement
shall also apply to the conduct of the operational measure “Investigatory Experiment”,
as the performer of the measure may instigate (incite) criminal activities in contact with
the person of interest. Incitement during investigatory experiment is illegal, and that has
been confirmed both in the judgments of the Supreme Court of the Republic of Latvia
and in the judgments of the European Court of Human Rights.

In previous studies, the author has found that inciting a person (encouraging)
to commit a crime is only one of several forms of illegal expression of an investigatory
experiment. The author of the Paper believes that apart from incitement, a person may
also be provoked to commit a crime.
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In the framework of the article, in the context of alleged breaches of the inves-
tigatory experiment in practice, the current article analyses the meaning of the term
“inciting” and concludes whether this term has reached the regulation purpose of
the ODL Article 4.

Keywords: operational activities, operational measure, principles of operational
activities, operational experiment, investigatory experiment, test purchase, entrapment,
incitement, provocation.
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Kopsavilkums

Tiesibas uz izglitibu ir ietvertas vairaku pasaules valstu konstitacijas. Katras valsts
konstiticija tiesibas uz izglitibu var bat dazadi formulétas, bet tiesiska butiba ir lidziga:
valstij ir janodrosina lidztiesigas iespéjas iegtit gan visparéjo, gan ari profesionalo izglitibu.
Kvalitativa izglitiba attista individos gan prasmi generét idejas un rikoties gudri un atta-
pigi, gan radosumu, ka ari liek pamatus pilnvértigai personibas attistibai. Ta nodrosina
veiksmigu karjeru, ieklausanos darba tirgi un pienacigu atalgojumu, tadéjadi novérsot
nabadzibas risku. Tiesibas uz izglitibu ir ari individiem ar ipasu tiesisko statusu — per-
sonam ar garigas attistibas traucéjumiem. So cilvéku ipasais statuss rada nepieciesamibu
konsolidét realizésanas garantijas tiesibam uz izglitibu, lai novérstu situaciju, ka vini
faktiski tiek izslégti no izglitibas sistémas un sabiedriskas dzives kopuma. Tatad tiesiskais
reguléjums izglitibas joma ir javirza uz ieklaujosas izglitibas sistémas izveidi.

Raksta mérkis ir izvértét visparéjas un profesionalas izglitibas pieejamibas butis-
kakas tiesiskas garantijas cilvékiem ar garigas attistibas traucéjumiem, tostarp balstoties
uz atzinam vairakos nacionalos un starptautiskos pétijumos, kuri raksta tiek analizéti.

Jasecina, ka visparéjas un profesionalas izglitibas pieejamibas tiesisko garantiju
nodrosinasana personam ar garigas attistibas traucéjumiem lielakoties ir iznémums, nevis
ierasta paradiba. Ir konstatéti vairaki skérsli, kurus novérsot tiktu sekméta ieklaujosas
izglitibas sistémas izveide izglitiba un tiesisko garantiju nodrosinasana personam ar
garigas attistibas traucéjumiem.

Atslegvardi: gariga attistiba, izglitibas pieejamiba, profesionala izglitiba, tiesiskas
garantijas, traucéjumi, visparéja izglitiba.
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levads

Viena no tiesibu uz izglitibu sastavdalam ir izglitibas pieejamiba. Skaidrojot tie-
sibas uz izglitibu, Latvijas tiesibsargs norada, ka tiesibas uz izglitibu ietver valsts pozi-
tivo pienakumu izveidot izglitibas sistému, ka ari negativo pienakumu — neiejaukties $o
tiesibu realizacija [16; 1]. Savukart pienakums izveidot izglitibas sistému tiek saistits ar
vairakiem citiem uzdevumiem — nodrosinat izglitibas pieejamibu, piekluvi izglitibali,
izglitibas pienemamibu un izglitibas piemérotibu. Izglitibas pieejamiba tiek saistita ar
izglitibas iestazu un izglitibas programmu pietiekamo daudzumu un to funkcionésanas
spéjas nodrosinajumu ar telpam, macibu materialiem, izglitibas personalu u. tml

Izglitibas pieejamiba individiem nozimé nodrosinatas iespéjas iegit kvalitativu
izglitibu un uzlabot savas dzives kvalitati. Saja raksta galvenokart aplikotas visparéjas
un profesionalas izglitibas, nevis augstakas izglitibas iegtiSanas iespéjas, jo kvalitativa
visparéja un profesionala izglitiba liek stabilus pamatus augstakas izglitibas iegisanai un
izglitibas iegtisana augstskola ir pakartota visparéjai un profesionalajai izglitibai.

Vieni no subjektiem tiesibam uz izglitibu ir individi ar ipasu tiesisko statusu — per-
sonas ar specialam vajadzibam, tostarp arl personas ar garigas attistibas traucéjumiem.
Vinu statusa tiesiska reguléjuma ipatnibas izglitibas joma rada nepieciesamibu konsolidét
realizacijas garantijas tiesibam uz izglitibu, lai novérstu situaciju, ka vini tiek izslégti
no izglitibas sistémas un sabiedriskas dzives kopuma. Saja raksta tiek raksturotas tas
darbibas, kas jarealizé, lai garantétu visparéjas un profesionalas izglitibas pieejamibu
personam ar garigas attistibas traucéjumiem.

Darba mérkis

Pétijjuma mérkis — visparéjas un profesionalas izglitibas pieejamibas butisko tiesisko
garantiju izvértésana cilvékiem ar garigas attistibas traucéjumiem. Pétijuma sakuma
pievérsta uzmaniba tiesisko garantiju izpratnei: vai tas ir garantijas, kas ir ietvertas tiesibu
aktos un izriet no tiesibu aktiem? Atbilde uz So jautdjumu ir apstiprinosa, jo tiesiskas
garantijas ir pamatotas tiesiskaja reguléjuma. Tadél jebkurai tiesiskajai garantijai ir jaizriet
no tiesibu akta, savukart ta realizacija aptver ne tikai tiesu tiesibu akta piemeérosanu, bet
ari citus tiesisko garantiju izpildes veidus, tostarp dazadas stratégijas, politikas un izgli-
tibas programmas, kuru izstrade ir saistita ar tiesibu norma ietverto tiesisko garantiju
un kuru izpilde sekmé tiesiskas garantijas realizésanu.

Materials un metodes

Darba tika izmantotas $adas pétnieciskas metodes: normativo aktu, politikas plano-
$anas dokumentu un zinatniskas literataras analize, savukart datu analizei un rezultatu
interpretacijai — apraksto$a un monografiska metode.

Raksta tiek analizéti vairaki nacionali un starptautiski pétijumi, kuros ir atzinas
par izglitibas pieejamibu plasam subjektu lokam, ipasu uzmanibu pievérsot faktiem par
izglitibas pieejamibu personam ar garigas attistibas traucéjumiem.
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Rezultati

Jautajums par visparéjas un profesionalas izglitibas pieejamibu personam ar garigas
attistibas traucéjumiem nav pietiekami izpétits. Izglitibas pieejamiba ir analizéta dazados
starptautiskos pétijumos, un tadas starptautiskas organizacijas ka Ekonomiskas sadarbibas
un attistibas organizacija (Organisation for Economic Co-operation and Development —
OECD), Apvienoto Naciju Izglitibas, zinatnes un kultaras organizacija (United Nations
Educational, Scientific and Cultural Organization — UNESCO), Eiropas Profesionalas
izglitibas attistibas centrs (The European Centre for the Development of Vocational
Training — CEDEFOP) un daudzas citas nodrosina regularas atskaites un izstrada péti-
jumus izglitibas un izglitibas pieejamibas jautajumos. Saja raksta papildus tiek pétitas
tiesiskas garantijas izglitibas pieejamibas nodrosinasana personam ar garigas attistibas
traucéjumiem. Tas ir attiecinams ari uz ieklaujosas izglitibas sistémas ieviesanu.

Diskusija

Analizéjot garigas attistibas traucéjumu bitibu, kas ir ietverta tiesibu aktos, jano-
rada, ka Invaliditates likuma 1. panta 3. punkta ir nosaukti sadi funkcionésanas ierobe-
zojumi — slimibas, traumas vai iedzimta defekta izraisits fizisks vai garigs (organisma
spéju; apmacibas, komunikacijas, orientacijas, parvietosanas, pasaprupes spéju; savas
uzvedibas, aktivitasu, lidzdalibas kontrolésanas spéju) traucéjums, kas ierobezo personas
spéjas stradat, aprapét sevi un apgrutina tas ieklausanos sabiedriba. [9; I] Jaatzimé, ka
$aja tiesibu akta termins “garigas attistibas traucéjums” nostiprinats tikai 2010. gada.

Savukart Socialo pakalpojumu un socialas palidzibas likuma 1. panta 30. punkta
termins “garigas attistibas traucéjumi” ieklauts 2008. gada. Ar gariga rakstura traucéjumu
$aja tiesibu akta tiek saprasta psihiska slimiba vai garigas attistibas traucéjums, kas iero-
bezo personas spéjas stradat un apruapét sevi, ka ari apgratina tas ieklausanos sabiedriba
un kas noteikts atbilstosi spéka eso$ajai Starptautiskas statistiskas slimibu un veselibas
problému klasifikacijas (SSK) redakcijai. [15; 1]

Runajot par garigas attistibas traucéjumiem, biezi tiek izmantots termins “intelek-
tualas attistibas traucéjumi”, tacu $is termins Latvijas tiesibu aktos nav definéts. 2005. gada
pétijuma “Cilvéku ar intelektualas attistibas traucéjumiem tiesibas. Izglitibas un nodarbi-
natibas pieejamiba Latvija” termins “intelektualas attistibas traucéjumi” tiek raksturots
un attiecinats uz stavokli, kas saglabajas maza garuma, parasti sakas kops$ dzimsanas vai
izveidojas pirms 18 gadu vecuma [5; 15]. Intelektualie traucéjumi tiek saistiti ar pasta-
vigu stavokli, kam raksturiga tada intelektuala attistiba, kas ir ievérojami zemaka par
vidusméra intelektualo attistibu un kuras sekas ir ievérojami ierobezojumi intelektualaja
funkcionésana un adaptiva uzvediba, kas izpauzas ka visparéjas, socialas un praktiskas
adaptacijas spéjas. Tatad gan garigas, gan intelektualas attistibas traucéjumi ietver vis-
paréjo un adaptacijas spéju ierobezojumus, tacu termins “garigas attistibas traucéjumi”
ir reguléts tiesibu aktos, kas sniedz tiesiskas garantijas $1 termina piemérosanai.
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Pédéjo gadu laika pasaulé ir strauji izplatijusies atzina, ka cilvékiem ar specialam
vajadzibam, tostarp garigas attistibas traucéjumiem, ir dazadas tiesibas, kuras ir japéta.
Par $o cilveku kategorijam runa vairaki starptautiski piemérojami tiesibu akti, Konvencija
par personu ar invaliditati tiesibam [8], kas regulé $o cilvéku tiesibas. Turklat cilvékiem ar
specialam vajadzibam tiesibas uz izglitibu izriet no tadiem starptautiski piemérojamiem
tiesibu aktiem ka Apvienoto Naciju Organizacijas (turpmak — ANO) Visparéja cilvek-
tiesibu deklaracija (26. pants) [20; 26], ANO Starptautiskais pakts par ekonomiskajam,
socialajam un kultaras tiesibam (13. un 14. pants) [3; 14—24], Eiropas Padomes Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencijas Pirmais protokols (2. pants) [7; 2] un
citiem starptautiski piemérojamiem tiesibu aktiem.

Dazadas kopienas un kultaras par invaliditati sauc dazadus stavoklus. Sobrid inva-
liditates definéjums ir ietverts Konvencijas par personu ar invaliditati tiesibam 1. panta:
“Pie personam ar invaliditati pieder personas, kuram ir ilgstosi fiziski, garigi, intelektuali
vai manu traucéjumi, kas mijiedarbiba ar dazadiem skérsliem var apgratinat to pilnvértigu
un efektivu lidzdalibu sabiedribas dzivé vienlidzigi ar citiem.”

Savukart Pasaules Veselibas organizacijas definicija atbilst izstradatajai starp-
tautiskajai funkcionésanas, nespéjas un veselibas klasifikacijai (SFK) un palidz noteikt
individa funkcionésanas limeni, ietverot individa veselibas stavokla, vides un personigo
faktoru dinamisko mijiedarbibu. Abas definicijas lauj plasi interpretét terminu “inva-
liditate”, kura konteksta par batiskiem tiek atziti vides faktori — tie var radit labvéligus
nosacijumus vai, tiesi pretéji, ierobezojumus efektivai individa lidzdalibai sabiedribas
dzivé. Latvija jau vairakus gadus tiek ieviesta jauna invaliditates noteikSanas sistéma,
kas balstita uz Pasaules Veselibas organizacijas noteiktajiem starptautiskas funkcio-
nésanas, nespéjas un veselibas kvalifikacijas kritérijiem [2; 19]. Sie kritériji ieviesti,
lai nodrosinatu vienotu veselibas stavoklu aprakstu. Tiek lésts, ka jauna sistéma bus
objektivaka, saprotamaka un efektivaka, jo tiks nemta véra ari personas funkcionésanas
izvértésana. Planots, ka Latvija pilnveidoto sistému pakapeniski ieviesis un istenos lidz
2020. gadam.

Kopuma pieaug izpratne par to, ka visiem bérniem, tostarp ar specialam vaja-
dzibam, kas ietver ari garigas attistibas traucéjumus, saskana ar starptautiski piemeéro-
jamiem un nacionalajiem tiesibu aktiem ir tiesibas uz visparéjo un profesionalo izglitibu.
Visi cilveki spéj macities, un valstu valdiba ir atbildiga par izglitibas iestazu izveidi, kas
nodro$ina bérnu tiesibu ievérosanu un vinu spéju attistibu. Tadél saskana ar “Apvienoto
Naciju Organizacijas Konvenciju par personu ar invaliditati tiesibam isteno$anas pamat-
nostadneés 2014.—2020. gadam” [2; 5] par turpmako septinu gadu prioritarajiem ricibas vir-
zieniem invaliditates politikas joma ir noteikta izglitiba, nodarbinatiba, sociala aizsardziba
un sabiedribas izpratne. Lai ikviena persona, tostarp persona ar invaliditati, spétu dzivot
neatkarigu dzivi, tai ir janodrosina iespéja ieklauties darba tirgt. Ka prieksnosacijums
nodarbinatibai ir kvalitativa visparéja un profesionala izglitiba, kas atbilst personas ar
invaliditati spéjam un vajadzibam.
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Lai veicinatu personu ar invaliditati iek]lausanu sabiedriba un nodro$inatu izgli-
tibas pieejamibu visos izglitibas limenos, ir jaisteno ieklaujosas izglitibas principi, kas
bérniem ar invaliditati raditu prieksnosacijumus sekmigai iesaistei izglitibas iegtiS$anas
sakumposma — visparéjas izglitibas sistéma. Paslaik bérni ar invaliditati visparéjo izglitibu
parsvara iegust specialas izglitibas iestadés. Lai uzlabotu dzivi bérniem un pieaugusajiem,
kam ir invaliditate, ir javeicina ieklaujosas izglitibas attistiba. Ieklaujosa izglitiba nav
papildu iespéja — ta ir pamatvajadziba [6; 3].

Zinatniskajos pétijumos tiek noradits, ka izglitibas vidé izglitojamajiem ar inva-
liditati ir svarigi sanemt tadu atbalstu, lai vini varétu maksimali attistit savas spéjas
un iemanas, un $ads atbalsts ir pieejams, istenojot ieklaujosas izglitibas principus visos
izglitibas limenos. Ieklaujosa izglitiba rada prieksnosacijumus tam, lai bérni ar invaliditati
neatkarigi no vinu funkcionalajiem traucéjumiem un atbilstosi vinu spéjam un vajadzibam
iegttu kvalitativu izglitibu. Ieklaujosa izglitiba ir instruments, kas veicina gan paradigmas
mainu, veidojot sociali ieklaujosu kultiru un nediskriminéjosu attieksmi pret cilvékiem
ar invaliditati, gan to, ka bérniem ar un bez invaliditates, kuri kopa aug un macas, rodas
lielaka izpratne un ciena citam pret citu [2; 8]. Tadé] valsts politikas mérkis ir nodrosinat
ieklaujosas izglitibas atbalstu un pieejamibu visos izglitibas limenos.

Tiesibas uz izglitibu ietver ari izglitibas pieejamibas nodrosinasanu, mazinot izgli-
tibas iespéju atkaribu no individa izcelsmes, dzimuma, socialas grupas, ienakumiem un
maksimali palielinot izglitibas ieguves atkaribu no individa spéjam, sekmém un zina-
$anam [19; 7]. Promocijas darba, kas ir veltits augstakas izglitibas pieejamibas izpétei,
D. Vasilevska norada, ka izglitibas, tostarp augstakas, pieejamiba ir viens no izglitibas
politikas, vadibas, ka ari izglitibas attistibas un ilgtspéjas atslégvardiem 21. gadsimta. Vina
secina, ka gan Latvijas, gan arvalstu izglitibas pétnieki izglitibas pieejamibas jédzienu tiesi
pakarto trim batiskiem augstakas izglitibas funkcionésanas, attistibas un ilgtspéjas jédzie-
niem: izglitibas kvalitatei, izglitibas ekonomiskajai efektivitatei un izglitibas finansésanai.

D. Vasilevskas promocijas darba uzsveérts, ka, izdarot izmainas kada no Siem izgli-
tibas komponentiem, tas neatgriezeniski ietekmé ari citu jédzienu saturu [19; 22-25].
Turklat izglitibas pieejamibu ietekmé sadi faktori: institucionala izglitibas pieejamiba, kas
ietver institucionalo un materiali tehnisko nodrosinajumu; finansialais faktors — finansu
resursu kopums, pieejamiba un pietiekamiba; juridiskais faktors — normativa reguléjuma
kopums, kas pieskir tiesibas izglitoties; fiziska un intelektuala pieejamiba — izglitibas
iestazu pieejamiba un izglitibas kvalitates un satura atbilstiba [19; 24]. Tatad ir butiski
nodrosinat izglitibas pieejamibas tiesiskas garantijas gan attieciba uz izglitibas kvalitati,
gan uz ekonomisko efektivitati un finansésanu. Ieklaujosas izglitibas sistémas izveide
sekmés izglitibas kvalitates tiesisko garantiju nodrosinasanu.

Latvijas Republikas Satversmes 112. panta ir noradits, ka ikvienam individam ir
tiesibas uz izglitibu, uz visparéjo un profesionalo izglitibu [13; 112]. Tatad tiesibu akts ar
visaugstako juridisko spéku liek pamatus tiesibu uz visparéjo un profesionalo izglitibu
nodro$inasanai. Nakamais tiesibu akts ir Izglitibas likums, kura 2. panta pirmaja dala
ir ieklauts likuma mérkis — nodro$inat katram Latvijas iedzivotajam iespéju attistit savu
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garigo un fizisko potencialu, lai veidotos par patstavigu un attistitu personibu, demo-
kratiskas Latvijas valsts un sabiedribas locekli [11; 2]. Lai individs spétu attistit savu
personibu un klatu par sabiedribas locekli, Izglitibas likuma noteiktas tiesiskas garantijas
izglitibas iegiSanai.

Izglitibas likuma 7. panta ir minétas galvenas izglitibas mérkgrupas, kuras lidz ar
bérniem, jaunie$iem un pieaugusajiem ir ieklautas ari personas ar specialam vajadzibam
[11; 7). Turklat Izglitibas likuma 3.! panta pirmaja dala ir noradits, ka ir aizliegta atkiriga
attieksme pret personu tas veselibas stavokla dél [11; 3.1]. No Izglitibas likuma 42. panta
izriet, ka personas ar specialam vajadzibam var iegut specialo izglitibu izglitibas iestadg,
ja tai $aja iestadé ir nodroS$inata iespéja iegiit veselibas stavoklim un attistibas traucéju-
miem atbilstosu izglitibu. Specialas izglitibas programmas Isteno, nemot véra izglitojama
veselibas stavokli [11; 42].

Jasecina, ka Izglitibas likuma tiesibu normas satur tiesiskas garantijas uz izglitibu
personam ar specialam vajadzibam, tostarp personam ar garigas attistibas traucéjumiem,
jo atskiriga attieksme veselibas stavokla dél ir aizliegta. Ir paredzéts, ka personas ar
specialam vajadzibam var izglitoties iestadés, kas nodro$ina sadas iespéjas un izstrada
atbilstosas specialas izglitibas programmas. Tiesiska reguléjuma normas ir formulétas ta,
ka tas izglitibas iestadei neuzliek pienakumu nodros$inat iespéjas izglitoties personam ar
garigas attistibas traucéjumiem un izstradat specialas izglitibas programmas, bet norada
uz izglitibas iestades izvéli to darit. Si tiesibu normas redakcija ir jamaina, jo izglitibas
iegiisana personam ar specialam vajadzibam nevar but atkariga no izglitibas iestades
izvéles. Sadu izvélésanos var vértét ka diskriminéjosu pret personam ar specialam vaja-
dzibam, tadé] tiesibu normu vajag pilnveidot. Uz $adu nepiecieSamibu norada ari tiesu
prakse, proti, tiesa lika Saulkrastu skolai uznemt bérnu ar ipasam vajadzibam, jo psihologs
un pirmsskolas specialists, kurus bérns ir apmekléjis, atzinusi, ka bérnam naktu par labu
citu vienaudzu sabiedriba [18; 2]. Péc specialistu viedokla, ieklaujosas izglitibas sistéma
spétu palidzét ari bérniem ar smagiem veselibas traucéjumiem.

Izglitibas likuma tiesibu normas nav termina “ieklaujosa izglitiba”. Izglitibas likuma
1. panta 24. apakspunkta tiek lietots termins “speciala izglitiba” — ta ir personam ar spe-
cialam vajadzibam un veselibas traucéjumiem vai ari specialam vajadzibam vai veselibas
traucéjumiem adaptéta izglitiba. Tacu terminam “ieklaujosa izglitiba”, kas ir saistams
ari ar tiesisko garantiju trikumu ieklaujosas izglitibas realizé$anai, nav definicijas. Tas
ir parsteidzosi apstaklos, kad ieklaujosa izglitiba ir izglitibas politikas prioritate [10; 6].
Izglitibas politikas prioritatés ir definéts, ka ieklaujosa izglitiba ir process, kura tiek
nodrosinatas visu izglitojamo daudzveidigas vajadzibas, palielinot ikviena izglitojama
lidzdalibas iespéjas macibu procesa, kultira un dazadas kopienas un samazinot izslég-
$anas iespéjas no izglitibas un izglitibas ieguves procesa. Tatad Latvija trakst tiesiskaja
reguléjuma ietvertas tiesiskas garantijas — termina “ieklaujo$a izglitiba”, kas liktu pamatu
$adas izglitibas sistémas attistibai un pilnveidosanai. Tiesiska reguléjuma terminologijas
uzlabos$ana liktu pamatu izpratnei par ieklaujo$o izglitibu, tomér pilniba nenovérstu
visas problémas, ar kuram saskaras bérni ar fiziskas un garigas attistibas traucéjumiem.
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Visparéjas izglitibas likuma 53. panta pirmaja dala ir noteikts: “Visparéjas pamat-
izglitibas un visparéjas vidéjas izglitibas iestadés, kuras ir atbilsto$s nodro$inajums, var
integrét izglitojamos ar specialam vajadzibam. Prasibas, kadas izvirzamas visparéjas pamat-
izglitibas un visparéjas vidéjas izglitibas iestadém, lai nodrosinatu izglitojamo ar specialam
vajadzibam integrésanu minétajas izglitibas iestadés, nosaka Ministru kabinets.” [21; 53]

No §is tiesiskas garantijas izriet, ka visparéjas pamatizglitibas un visparéjas vidéjas
izglitibas iestades var pielagot izglitibas iestades vidi un ieklaut macibu procesa izglito-
jamos ar specialam vajadzibam. Izglitibas iestade katram izglitojamajam ar specialam
vajadzibam izstrada individualu izglitibas programmas apguves planu. Tatad $is norma-
tivais akts satur norades, ka jarikojas izglitibas iestadei, lai individi ar specialam vaja-
dzibam varétu iegut izglitibu izglitibas iestadés. Turklat Ministru kabinets 2012. gada
izstradaja noteikumus Nr. 710 “Noteikumi par visparéjas pamatizglitibas un visparéjas
vidéjas izglitibas iestazu nodrosinajumu atbilstosi izglitojamo specialajam vajadzibam”,
kas stajas speka 2012. gada 19. oktobri. No noteikumu satura izriet, ka ir divi veidi, ka
integrét izglitojamos macibu procesa: izglitojamais ar specialajam vajadzibam macas
visparéjas pamatizglitibas un visparéjas vidéjas izglitibas klasé, vai tiek atvérta atseviska
klase tikai izglitojamiem ar specialam vajadzibam (specialas izglitibas klase) [14; 2-5].

Savukart izglitojamiem ar garigas veselibas traucéjumiem ir nepiecieSsams $ads
nodro$inajums:

« relaksacijas telpa, nepieciesamibas gadijuma nodrosinot dezurskolotaja, izgli-
tibas vai kliniska psihologa vai sociala pedagoga klatbutni;

« rehabilitacijas nodarbibas; papildu individualas vai grupu macibu nodarbibas
un (vai) psihologa konsultacijas;

o saudzéjoss rezims macibu un audzinasanas procesa;

« izglitojamiem ar uzvedibas traucéjumiem jaizstrada individualais uzvedibas
korekcijas plans[14].

Vélama nodrosinajuma saraksta ir ieklauts ari izglitibas vai kliniskais psihologs,
bérnu psihiatrs, pedagoga paligs un socialais pedagogs, skolotaja paligs, ka ari arstnie-
ciskas vingrosanas nodarbibas. No materiala nodrosinajuma ir nepiecieS$ama materiala
baze praktisku darba iemanu veido$anai atbilstosi specialas izglitibas programmai.

Analizéjot noradito nodro$inajumu, jasecina, ka parsvara nodro$inajums ir saistits
ar kvalificéta personala pieejamibu, kas var palidzét izglitojamam integréties izglitibas
vidé, apgut izstradato izglitibas programmu bez stresa un parpules un, ja tas tomér
rodas, izmantot relaksacijas telpu vai iziet rehabilitacijas nodarbibu kursu. Jaatzist, ka
kvalificéta personala pieejamibas probléma ir konstatéta divos butiskos dokumentos:
Apvienoto Naciju Organizacijas Konvencijas par personu ar invaliditati tiesibam isteno-
$anas pamatnostadneés 2014.—2020. gadam [2; 33] un Latvijas ilgtspéjas attistibas stratégija
lidz 2030. gadam [12; 86]. Tas liecina par nepieciesamibu papildinat valsts un pasvaldibu
darbinieku zinasanas un prasmes komunikacijai ar personam, kam ir dazadu veidu inva-
liditate, un aktualizé sabiedribas izglitosanu par sabiedribas loceklu dazadibu. Izglito-
jamam ar garigas attistibas traucéjumiem ir jabut pieejamam un saprotamam papildu
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macibu materialam, lai pakapeniski attistitu praktiskas iemanas un sasniegtu izglitibas
iegisanas meérki, proti, klatu par attistitu personibu un pilnvértigu sabiedribas locekli.

Lai sasniegtu $o rezultatu un nodrosinatu izglitibas pieejamibu personam ar garigas
attistibas traucéjumiem, ir nepiecieSams ne tikai kvalitativs un piemérojams tiesiskais
reguléjums, no kura izriet izglitibas pieejamibas tiesiskas garantijas, bet ari atbilstosas
politikas izstrade un realizacija valsts limeni. Turpinajuma tiks analizéti 2016.—2017. gada
Tiesibsarga biroja veikta pétijuma “Augstakas izglitibas pieejamiba personam ar invali-
ditati” [17; I] rezultati, kuros apkopoti tie problémjautajumi izglitibas pieejamibas joma
personam ar specialam vajadzibam, kas ir aktuali ne tikai augstakas izglitibas, bet ari
visparéjas izglitibas limeni. Janorada, ka tik plass izglitibas pieejamibas pétijums par
visparéjo un profesionalo izglitibu personam ar invaliditati $obrid nav veikts.

Pétljuma “Augstakas izglitibas pieejamiba personam ar invaliditati” piedalijas 446 res-
pondenti, no kuriem 53 bija ar garigas attistibas traucéjumiem, paréjie — ar citu invaliditati [17;
10]. Pétijuma ar terminu “vides pieejamiba” tika saprasta “informativas vides pieejamiba” un
“fiziskas vides pieejamiba”. “Informativas vides pieejamiba” ir saistita ar personas ar invalidi-
tati spéju izglitibas iestades interneta vietné iegit informaciju par izglitibas iestadi, izglitibas
iestades fizisko vides pieejamibu un izglitibas programmam, ka ari personas ar invaliditati
iespéju apgut studiju programmu, izmantojot macibu materialus alternativos veidos [17; 5]. Ar
terminalu “fiziskas vides pieejamiba” ir saprasta personas ar invaliditati iespéja ieklat un par-
vietoties pa izglitibas iestades ékam, bibliotékam un citam saistitam telpam [17; 6], savukart
ar terminu “vides pieejamiba” — darbibas, ko ir veikusas izglitibas iestades, lai studéjosajiem,
kam ir invaliditate, vienlidzigi ar citiem nodrosinatu pieeju izglitibas iestades pakalpoju-
miem, identificéjot un likvidéjot $kérslus un barjeras, tadéjadi nodrosinot pieeju fiziskajai
un informativajai videi. Pétijuma identificéta nepieciesamiba uzsakt diskusiju par termina
“vides pieejamiba izglitibas iestadé” izpratni un ari par tadu pasakumu istenosanu, kas
nodrogina izglitibas pieejamibu personam ar garigas attistibas traucéjumiem. Sada diskusija
ir nepieciesama ari saistiba ar vides pieejamibu visparéjas un profesionalas izglitibas iestadeés.

Ka izglitibas iegisanas skérslus respondenti noradija veselibas stavokli un ari to, ka
pasreizéja izglitiba ir pietiekama un ka turpmaka izglitiba nepalidzés integracijai darba
tirg. Tika noraditi ari vairaki iemesli, kadé] respondenti plano turpinat iegut izglitibu
augstskola vai koledza (sk. 1. tab.) [17; 22].

Lai ari studét gribosas personas deva prieksroku pilna laika studijam, jo tada veida
macibu materials tika apguts pilnigak, tomér nepilna laika studijas respondentiem likas
pievilcigakas tiesi vides pieejamibas dél. Skersli izglitibas pieejamibai bija saistiti ari ar
nepietiekamu informativas vides pieejamibu, t. i., studiju materiali netika nodrosinati
alternativa veida vai formata (video, audio utt.), ka ari augstskola nebija nodrosinata vides
pieejamiba. Butisks ir ari izglitibas pieejamibas finansialais aspekts [17; 26]. Studét gribosu
personu skaits butu lielaks, ja motivacija izglitoties rastos jau visparéjas un profesionalas
izglitibas iegtisanas laika, ka ari gadijuma, ja respondenti apzinatos turpmakas darba per-
spektivas. Savukart, lai motivacija rastos jau izglitibas iegiisanas sakumstadija, personam
ar invaliditati ir janodrosina pieejama vide, kas iedrosinatu apmeklét macibu iestades.
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1. tabula. lemesli, kadé] personas ar invaliditati plano macities augstskola

lemesls Requndentu
skaits, %
Lai varétu iegut labak apmaksatu darbu nakotné 34,1
Man patik macities 15,9
Augstakas izglitibas ieguve ir prestiza 9,1
Augstakas izglitibas ieguve ir logisks izglitibas turpinajums 19,3
Gimenes locekli (draugi) mudina studét augstskola 4,5
Vélos pieradit, ka varu iegat augstako izglitibu 10,2
Cits 6,8

No pétijuma rezultatiem izriet, ka stridigas situacijas ar izglitibas iestadi respon-
denti nerisina, jo uzskata, ka pasi spés pielagoties apkartéjai videi. Tomeér, ja respondents
vérsas pie augstskolas, tikai 46 % gadijumu izglitibas iestade bija novérsusi skérslus [17; 32].
Visbiezak izglitibas iestades atsakas noveérst skérslus, aizbildinoties ar finanséjuma tra-
kumu un to, ka skérslu novérsana tehniski nav iespéjama. Tadé] var secinat: kaut gan
Latvijas tiesibu akti ietver tiesiskas garantijas par specialo izglitibas programmu izstradi,
kvalificéta personala nodrosinasanu un izglitibas iestades vides pieejamibu personam
ar specialam vajadzibam, §is tiesiskas garantijas netiek realizétas pilna apméra. Sis seci-
najums ir attiecinams ne tikai uz augstakas izglitibas iegtisanu, bet ari uz visparéjas un
profesionalas izglitibas macibu iestadém.

Tiesibsargs papildus veica izglitibas iestazu monitoringu un secinaja, ka izglitibas
iestade nav veikusi fiziskas vides pielagosanas pasakumus péc savas iniciativas, jo izglitibas
iestadé nestudéja personas ar invaliditati, kuram batu speciali japielago vide. Tiesibsargs
vérsa uzmanibu, ka nepieejama fiziska vide var but viens no iemesliem, kadé] persona ar
invaliditati neizveélas izglitibas iestadi. Savukart ka galvenais iemesls (40 %) informativas
vides nepielago$anai ir minéts fakts, ka izglitibas iestadé nestudé personas ar invaliditati,
kuram butu speciali japielago studiju materiali [17; 49]. Lielakoties ir noradits, ka augst-
skolas personals un studenti ir pietiekami atsaucigi personam ar invaliditati, tadé] nav javeic
informativas vides pielagosana. Pretimnakosa attieksme pret personam ar invaliditati ir
vértéjama pozitivi, tomér ne vienmér augstskolas personals vai citi studenti ir pieejami,
tadé] personam ar invaliditati batu janodrosina iespéja sanemt macibu materialus tada
formata, kada vinas var ar tiem patstavigi iepazities un iegtt nepiecieSsamo informaciju.

Tiesibsarga biroja pétijuma konstatétie problémjautajumi ir pilniba attiecinami ari
uz visparéjas un profesionalas izglitibas pieejamibu personam ar garigas attistibas trau-
céjumiem, t. i., uz §1 raksta tematu. Uz visparéjas un profesionalas izglitibas pieejamibas
nodro$inasanu — tapat ka uz augstako izglitibu — ir attiecinami tie pasi problémjau-
tajumi: fiziskas vides pieejamibas nodrosinasana, informacijas izplatiSanas un pieejamibas
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iespéjas, izglitota un kvalificéta personala un finansu resursu trakums. Lidzigs viedoklis
izteikts Izglitibas attistibas pamatnostadnés 2014.—2020. gadam, kuras noradita nepie-
cieSamiba izglitibas iestadém reagét uz dazadibu un nodrosinat visu iedzivotaju sekmigu
ieklausanu izglitibas sistéma, jo bérniem un jauniesiem ar specialam vajadzibam izgli-
tibas iegtisanas procesa netiek nodrosinats pietiekams atbalsts. Ta ka audzéknu skaits ar
specialam vajadzibam visparizglitojosas skolas arvien pieaug, tiek uzsveérts, ka nozimiga
ir visparizglitojoso skolu un specialo izglitibas skolu pedagogu mijiedarbiba, zinasanu
parnese un profesionala pilnveide, tadéjadi sekméjot izpratni par personam ar specialam
vajadzibam. Aktuala ir bérnu un jaunie$u ar specialam vajadzibam saskarsmes prasmju,
socializésanas un ieklausanas sekmésana un kompleksu ieklausanas pasakumu izstra-
dasana un piedavasana, kas veicinatu ari sabiedribas izpratni par $adu personu grupu
ierobezojumiem un vajadzibam [10; 102-105].

Uz $i raksta tematu ir attiecinams viens no starptautiskiem pétijumiem — Globalais
zinojums par izglitibas monitoringu 2017./2018. gada “Atbildiba izglitiba” (Accountability
in education) [8; 1]. Pétijuma ir izvértéta atskaitiSanas nozime pasaules izglitibas sistéma,
tada veida nodrosinot ANO meérka sasnieg$anu stabilas izglitibas nodrosinasana — nodro-
$inat visaptvero$u un taisnigu kvalitativu izglitibu un atbalstit izglitosanas iespéjas visiem
visa dzives garuma. Sie principi par atskaiti$anas organizésanu izglitibas joma ir butiski,
lai Latvija nodrosinatu izglitibas pieejamibu un veidotu izpratni par ieklaujosas izglitibas
sistémas izveidi. Ka jau tika minéts ieprieks, Latvija ir konstatéti gadijumi, ka izglitibas
iestades nezina par personam ar invaliditati, kas iegust izglitibu $ajas izglitibas iestadés,
un tas liecina, ka atskaiti$anas sistéma ir nepilnibas.

Starptautiskaja zinojuma secinats: lai izpilditu globalos uzdevumus, kas saistiti
ar ieklaujosu, taisnigu un augstas kvalitates izglitibu un izglitosanu visiem visa dzives
garuma, ir nepieciesami efektivi mehanismi atskaitiS$anas nodro$inasanai. Konstatéts,
ka vairakas valstis atskai$u koncepcija nav zinama, bet izglitibas tiesibu parkapsana tiek
uzskatita par normalu paradibu, savukart citas valstis atskaitiSanas ir paSmeérkis, nevis
izglitibas uzlabosanas lidzeklis. AtskaiSu sagatavo$ana izglitiba sakas ar valdibu, kas ir
primari atbildiga par tiesibu uz izglitibu aizsardzibu un realizaciju. Tadél tiek gaidits,
ka valdiba izveidos stabilu tiesibu aktu izpildes sistému. Visas valstis ratificéja vismaz
vienu starptautisko ligumu, kura ir paredzéta tiesibu uz izglitibu ievérosana. Sobrid 82 %
nacionalo konstitaciju ietver tiesibas uz izglitibu. Tomeér tikai 55 % valstu ir iespéjama $o
tiesibu aizsardziba tiesa, t. i., ir pienemti likumi, kas pieskir pilsoniem juridiskas iespéjas
parvarét ar izglitibas sistému saistitas problémas. Starptautiskaja pétijuma konstatéts, ka
tiesisko garantiju izpilde starptautiska méroga ir nepietiekama un noradits, ka valdibai
ir jauznemas atbildiba par ieklaujosas un taisnigas izglitibas sistémas nodrosinasanu
[8; 54]. Latvija nacionalaja limeni ir izstradati vairaki politiskas planosanas dokumenti,
kuros ietverta ieklaujosas izglitibas sistémas izveide.

Valstim, kas ratificéja vienu no septiniem ANO ligumiem, kas saistiti ar cilvéktie-
sibu aizsardzibu un ir attiecinami uz izglitibu, ir pienakums iesniegt periodiskas atskaites
par pienemtajiem pasakumiem uznemto saistibu izpildé. Viens no $adiem ligumiem ir
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ANO Konvencijas par cilvéku ar invaliditati tiesibam [1], kas virzita uz ieklaujosas izgli-
tibas sistémas attistibu visos izglitibas limenos. Sis dokuments atbalsta invalidu izglito-
$anu, kas izriet no cilvéktiesibam, un ieliek pamatus valdibu atskaitisanas nodrosinasanai
tiesi Saja joma. Konvencija paredz izveidot starptautiskus un nacionalus mehanismus,
lai uzraudzitu konvencijas noteikumu izpildi. Valstim ir pienakums nodrosinat datu
vaksanu un zinojumu iesniegsanu ANO komitejai par personu ar invaliditati tiesibam
un to ievéros$anu, tostarp saistiba ar izglitibu personam ar invaliditati. Latvija aktua-
lais izpildes dokuments valsts parvaldes iestadém ir ANO Konvencijas par personu ar
invaliditati tiesibam istenosanas pamatnostadnes 2014.—2020. gadam. Savukart Bérnu
tiesibas aizsardzibas likuma ir noteikts, ka atbildigajam valsts parvaldes iestadém un
pasvaldibam ir pienakums sniegt statistisko informaciju par cilvékiem ar garigas attistibas
traucéjumiem [4; 67'—-672].

Zinojuma ir uzsvérts, ka mérku sasnieg$ana un progress ir iespéjams tikai kopigiem
spékiem. Pieméram, ja valdiba nav izstradajusi konkrétus planus izglitibas joma, dazadu
partneru loma var bat nenoteikta, solijumi paliks solijumu limeni un izstradata politika
netiks balstita uz finansu pieskirsanu. Pievérsot lielaku uzmanibu tiesi rezultatu sasnieg-
$anai, tika likti pamati raditaju un standartizéto instrumentu ieviesanai dazadu iesaistito
pusu, tostarp valdibas, pedagogu un dazadu organizaciju, darba rezultatu novértésanai.

Pétijuma konstatéts, ka tiesibu uz izglitibu ievérosana ir sabiedribas un starptau-
tisko organizaciju pienakums, kuram janodro$ina, lai nacionalie tiesibu akti ietvertu
atbildibu tiesas prieksa par tiesibu uz izglitibu parkapsanu. Papildus ir noradits, ka liela
loma pilsonu informésana par atskaités ietvertajiem rezultatiem ir plassazinas lidzekliem,
jo tie var novérot valdibas darbu un palidzét pilsoniem to novértét. Parlamentaras komi-
tejas, tiesibsargi un tiesas ir labs instruments horizontalas atskaitisanas nodrosinasanai,
aizstavot sabiedribas intereses un ierobezojot valdibas patvalu [8; 44]. Plassazinas lidzek-
liem ir ari batiska loma sabiedribas izpratnes veidosana par dazadibu starp sabiedribas
locekliem, kas ir svariga personu ar invaliditati tiesibu — ari izglitibas joma — ievérosanai.

Tomeér atskaitisanas un informacijas vaksana izglitibas iestadém var bat proble-
matiska. Pat valstim ar augstu ienakumu limeni ir jaiegulda liels darbs, lai izvairitos no
informacijas vienkarsotas interpretacijas, nemot véra sociali ekonomiskos faktorus par
skolam un macibspékiem, ka ari datus par progresu laika gaita. Valstis arvien vairak
ievie$ progresa raditajus, tacu tie var bat neprecizi un no tiem izdaritie secinajumi —
parak absolutizeéti. Turklat konkurence ir viens no potencialajiem atskaitisanas nodro-
$inasanas mehanismiem. Batiba ir §ada: ja vecakiem ir iespéja izvéléties skolu saviem
bérniem, skolas ir spiestas paaugstinat darba efektivitati, lai piesaistitu izglitojamos. Lai
vecaki varétu izvéléties, informacijai par skolam jabat plasi pieejamai un saprotamai,
un tad sak darboties tirgus mehanismi. Ipasi tas ir attiecinams uz personam ar garigas
attistibas traucéjumiem. Turklat ir jabat pieejamai informacijai par skolas personala
gatavibu uznemt bérnus ar fiziskas un garigas attistibas traucéjumiem. Ka jau tika minéts,
ir jaiegulda liels darbs, lai celtu personala kvalifikaciju un skolas personals bitu gatavs
stradat ar bérniem, kam ir invaliditate.
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Svarigi partneri izglitibas pieejamibas nodrosinasana ir skolotaji, kam ir jauznemas
galvena atbildiba par izglitojamo izglitibu. Daudzas valstis skolotajiem ir liela slodze.
Viniem izvirzitie kompleksie un daudzveidigie uzdevumi var but ar pretrunigam pra-
sibam, kuru izpildei skolotajiem vienkarsi nav laika, un tas apgratina valsts kontroli.
Atskaitisanas nodrosinasanas efektivitate ir atkariga no skolotaju uzticibas vértésanas
procesam. Tomeér skolotaju darba samaksa, kas balstita uz vinu efektivitati, neskaidri
ietekmé macibu rezultatus, un tas var negativi iespaidot taisnigumu izglitiba. Turklat
ta parasti veicina konkurétspéjigu vidi, kas, pretéji mérkiem, grauj skolotaja motivaciju.
Tatad ir japaaugstina skolotaju motivacija, tostarp ar atbilstosu darba atalgojumu [8; 63].

Nakamie partneri izglitibas pieejamibas un kvalitativas izglitibas ieguves nodro-
$inasana ir starptautiskas organizacijas, kuram ir janosaka globalie mérki un to sasnieg-
$anas veicinasana globala limeni. Tacu regionala limeni situacija ir at$kiriga. Eiropas
stratégiskaja programma izglitibai un tas sagatavosanas laikposmam lidz 2020. gadam
izglitiba Eiropas valstis izvirzita par vienu no visparéjas izaugsmes svarigakajiem kom-
ponentiem cilvékiem ar garigas attistibas traucéjumiem. Eiropas Savieniba izmanto savas
daudzas institucionalas strukturas, lai delegétu uzdevumus. Savukart Eiropas Komisija
gada parskatos noveérté valstu progresu, istenojot kopigus mérkus, un kontrolé raditajus,
ka ari sadarbiba ar Eiropas Padomi reizi piecos gados iesniedz zinojumu par prioritatém
un kopigiem uzdevumiem un izaicinajumiem, kurus visefektivak risinat sadarbibas cela.
Tomeér, neskatoties uz labi attistito institucionalo un organizatorisko strukttru, atskai-
tisanas koordinacijas jautajumos ir sadrumstalota [8; 93—102].

Latvijas politiskas planosanas dokumenta “ANO Konvencijas par personu ar inva-
liditati tiesibam isteno$anas pamatnostadnes 2014.—2020. gadam” [2] atzits, ka ir javeic
vairaki pasakumi (pieméram, janodrosina transports, piekluve, ja izglitibas iestade nav
personas ar invaliditati dzivesvieta) sadarbibas uzlabosanai starp atbildigajam valsts
parvaldes iestadéem un pasvaldibam.

Secinajumi

Izglitibas kvalitate, pieejamiba un saturs visas vecuma grupas un katram individam
ir valsts ilggadigas attistibas iespéja un prieksnoteikums, lai cilvékkapitala vértiba palieli-
natos. Valsts politika ir javirza uz efektivu ieklaujosas izglitibas sistémas ieviesanu, kuras
istenos$anu ir nepiecieSsams regulét ari tiesibu aktos, ietverot ieklaujosas izglitibas defini-
ciju tiesiskaja reguléjuma un papildinot Izglitibas likuma terminologiju. Terminologijas
papildinasana liktu pamatu ieklaujosas izglitibas izpratnes veidosanai.

Bérnu tiesibu aizsardzibas likuma 11. panta pirma dala ir japapildina ar valsts
pienakumu nodro$inat bérniem tiesibas uz ieklaujoso izglitibu. Par $i pienakuma neie-
véro$anu personas varétu saukt pie disciplinaras atbildibas vai citas likuma noteiktas
atbildibas.

Tiesiskaja reguléjuma ir japaredz ieklaujosas izglitibas realizésanas principi, jo
$obrid ieklaujosas izglitibas principi ir izklastiti vienigi politikas plano$anas dokumentos,
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kuriem ir rekomendéjoss raksturs. Tadéjadi Ministru kabinetam batu japienem notei-
kumi, kas tiktu balstiti uz Izglitibas likumu un regulétu, pieméram, sadus jautajumus:
ieklaujosas izglitibas atbalsta personala darbibas metodes, pedagogu un audzéknu sadar-
bibas principus, pedagogu zinasanu un profesionalas pilnveides iespéjas, izpratnes veido-
$anu par personam ar specialam vajadzibam, bérnu un jauniesu ar specialam vajadzibam
saskarsmes prasmju attistiS$anu, socializésanas un ieklausanas metozu izstradi.

Pieejama fiziska un informacijas vide ir svarigs faktors gan augstakas, gan ari vis-
paréjas un profesionalas izglitibas pieejamibas nodrosinasanai sim personam. Vides pie-
ejamibas termina izpratne nav vienota, tadé] $aja termina ir jaietver atbilstoss saturs.
Attiecigi Izglitibas likuma 14. pants “Ministru kabineta kompetence izglitiba” ir japapil-
dina ar teikumu, ka Ministru kabinets izglitibas iestadém nosaka vides pieejamibas pra-
sibas, kas ietver fiziskas un informacijas vides nodrosinasanas noteikumus, lai realizétu
ieklaujosas izglitibas sistémas izveidi visparéjas un profesionalas izglitibas limenos.

Viens no butiskakajiem aspektiem, kas ierobezo visparéjas un profesionalas izgli-
tibas pieejamibu, ir informacijas trakums par izglitibas iestadi, tas nodro$inajumu ar
materialiem un pieejamam telpam personam ar invaliditati. Lai sekmétu ieklaujosas
izglitibas sistémas attistibu, batu jarealizé pilotprojekts, kura izglitibas iestades varétu
piedalities un informét sabiedribu par iespéjam nodrosinat ieklaujosas izglitibas principu
ievérosanu, no valsts sanemot papildu finanséjumu. Jameklé iespéjas piesaistit ari Eiropas
struktarfondu finanséjumu.

Lai nodros$inatu visparéjas un profesionalas izglitibas pieejamibu, ir batiska
audzéknu un izglitibas iestades un tas personala sadarbiba. Var secinat, ka sadarbiba
varétu uzlaboties, ja tiks celta izglitibas personala kvalifikacija, paplasinatas zinasanas,
prasmes un izpratne par komunikaciju un darbu ar personam, kam ir invaliditate. Tatad vél
vairak ir atbalstami pasakumi izglitibas iestazu personala kvalifikacijas paaugstinasanai.

Starptautiskos pétijumos ir secinats, ka atskaitisanas sistémas ieviesana izglitiba ir
izglitibas kvalitates uzlabosanas lidzeklis. AtskaitiS$anas nodrosinasanas politika uzliek
atbildibu vairakam iesaistitajam pusém, tostarp valdibam, skolam un skolotajiem, lai
tiktu nodrosinatas tiesibas uz kvalitativu izglitibu un izglitibas pieejamiba. Liela nozime
ir ari vecakiem un pasiem izglitojamiem. Katram partnerim darbojoties un nodrosinot
atskaitisanos visparéjas un profesionalas izglitibas joma, ieklaujosas izglitibas sistémas
izveide balstitos uz ticamu un noderigu informaciju. Tadéjadi tiktu veidota izglitibas
sistéma, kas nodrosinatu visu izglitojamo vajadzibu apmierinasanu un visu audzéknu
ietversanu macibu procesa bez jebkadas diskriminacijas. Tatad valstij un pasvaldibam ir
jaorganizé macibas par vecaku un bérnu ar invaliditati tiesibam, tostarp izglitibas joma.
Tas veicinatu efektivaku un veiksmigaku ieklaujosas izglitibas sistémas darbibu.
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Legal Guarantees of Access to Education
for Persons with Intellectual Disabilities

Abstract

The right to education is included in constitutions of almost all the countries of
the world. In each state’s constitution, the right to education may be differently formu-
lated, but its legal nature remains similar: the state must provide equal opportunities for
both general and vocational education.

Qualitative education develops through such individual’s skills as creativity, ability
to generate ideas and act wisely and intelligently and provides the foundation for the devel-
opment of a full personality. In its turn, qualitative education ensures a more successful
career development, entry into the labour market, and adequate remuneration, thus
avoiding the risk of poverty.

Among the wide range of subjects of the right to education are individuals with
special legal status — persons with intellectual disabilities. The peculiarities of the legal
regulation of their status in the field of education raise the need to consolidate the guar-
antees of the right to education in order to prevent their exclusion from the education
system and public life in general. Consequently, legal regulation of education system
should include the development of an inclusive education system.

The aim of the article is to evaluate the most important legal guarantees of access
to general and vocational education for people with intellectual disabilities, based on
the lessons learned in several national and international studies that are being analysed in
the article. The author concludes that provisions of legal guarantees of access to general
and vocational education for persons with intellectual disabilities are more an exception
than an ordinary experience. In addition, a number of obstacles have been identified,
the prevention of which would contribute to the establishment of an inclusive education
system at general and vocational education levels and would ensure provision of legal
guarantees for people with intellectual disabilities.

Keywords: access to education, disorders, general education, intellectual disabilities,
legal guarantees, vocational education.
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Kopsavilkums

Bérnu tiesibas uz materialo nodro$inajumu ir butiska un neatnemama cilvéktiesibu
sastavdala, kas nostiprinata ka nacionalajos, ta ari starptautiskajos tiesibu aktos. Saja
raksta tiek analizéta bérna materialo vajadzibu nodrosinasanai nepiecieSamo uztur-
lidzeklu butiba un apjoms atkariba no bérna juridiska statusa un skaidrota bérna juridiska
statusa tiesiska nozime. Publikacija atspogulota valsts un pasvaldibu izveidota atbalsta
koncepcija, nodrosinot bérniem uzturlidzeklus materialo vajadzibu nodrosinasanai, ka ari
problematika, kas saistita ar uzturlidzeklu pieradisanu un to piedzinu tiesvedibas procesa.

Atslégvardi: bérnu tiesibas, materialais nodrosinajums, uzturlidzekli.

levads

Bérnu tiesibas ir tiesi saistamas ar cilvéktiesibam, tam raksturigs specifisku iezimju
kopums, kas izpauzas gan bérnu ikdienas aprapé, gan vinu labklajibas, vides un mate-
riala ieguldijuma nodrosinasana. Bérna materialo vajadzibu nodrosinasana ir viens no
pamatnoteikumiem, lai bérns attistitos par pilnvértigu sabiedribas locekli un klatu par
sabiedribas nakotnes pamatu. So vajadzibu nodro$inasana ir ciesi saistita ar bérna juri-
disko statusu un valsts un pasvaldibu koncepciju, nosakot uzturlidzeklu apméru materialo
vajadzibu garantésanai.

Latvija tiek pieméroti daudzi tiesibu akti, pieméram, Latvijas Republikas Satversme,
Civillikums, Bérnu tiesibu aizsardzibas likums u. c., kuros nostiprinatas cilvéka pamat-
tiesibas. Tie regulé ari bérnu tiesibu ievérosanu — tiesibas uz aprapi un audzinasanu,
labveéligiem sadzives apstakliem un socialo vidi, par ko galvenokart atbildigi ir bérnu
likumiskie parstavji — vecaki. Lai tiktu ievéroti visi priekSnosacijumi un tiesibu aktos
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noteiktas bérnu tiesibas un intereses, biitiska nozime ir bérna vecaku materialajam iegul-
dijumam, gadajot ne tikai par bérna pamatvajadzibam, bet ari tam, kuras ir saistitas ar
bérna personibas izaugsmi un spéju pilnvértigi attistities.

Valsts bérnu tiesibu aizsardzibas inspekcijas apkopotie statistikas dati par
2017. gada arpusgimenes apriupé nonakusajiem 6669 bérniem liecina, ka vecaku spéja
un izpratne par bérnu tiesibu nodrosinasanu ir nepietiekama. Tadél tiek piemérots ipass
mehanisms: tiek noteikts likumiskais bérna parstavis, kur$ turpmak parstavées vina
tiesibas un intereses ne tikai ikdiena, bet ari tiesiska cela, lai bérns sanemtu pilnvértigu
materialo nodrosinajumu pozitivai savas personibas izaugsmei, kltstot par pilnvértigu
sabiedribas locekli [36].

Si briza tiesiskaja reguléjuma paredzéts, ka bérna apripe jaisteno Civillikuma
177. panta izpratné, t. i., vecakiem ir visi no aizgadibas tiesibam izrieto$ie pienakumi attie-
ciba uz vinu nepilngadigo bérnu, savukart 179. panta ir noteikts, ka pienakums uzturét
bérnu gulstas uz abiem vecakiem lidz laikam, kad bérns pats sevi spéj apgadat. Turklat
vecaku uztura dosanas pienakums neizbeidzas, ja bérns ir skirts no gimenes vai nedzivo
kopa ar vienu no vecakiem [3].

Raksta analizétas tiesibu normas, statistikas un pétijumos iegiitie dati liecina par
problemu kopumu, kas saistits ar visparéju sabiedribas izpratnes trakumu par bérnam
nepiecie$amo materialo nodrosinajumu, un tiesibu normu neprecizitatém.

Raksta mérkis ir sniegt tiesiska reguléjuma skaidrojumu par bérna materialo vaja-
dzibu nodrosinasanu, kam nepiecieSams noteikts uzturlidzeklu apmeérs, un noradit uz
probléemam, kas saistitas ar uzturlidzeklu apmeéra pieradisanu un piedzinu tiesvedibas
procesa, ka ari aktualizét bérna juridiska statusa skaidrojumu.

Materials un metodes

Raksts sagatavots, balstoties uz pétijumu, kura izmantotas visparéjas zinatniskas
pétniecibas metodes (salidzinajuma metode, lai analizétu tiesibu normas, definicijas un
ikdienas praksi; analizes un sintézes metode — atsevisku secindgjumu un priekslikumu
izteiksanai; kvantitativa metode, ar ko iegtti pétijuma dati) un tiesibu normu interpre-
tacijas metodes (gramatiska metode — logiska interpretacijas metode, ar ko skaidrota
raksta ieklauto tiesibu normu jéga; sistémiskas interpretacijas metode, ar ko skaidrota tie-
sibu normu izpéte un analize konteksta ar citam tiesibu normam; vésturiskas interpre-
tacijas metode, noradot likumdevéja gribu, ieviesot konkréto tiesibu normu; teleologiskas
interpretacijas metode, kura izmantota, lai skaidrotu publikacija ieklauto tiesibu aktu
veidu un meérki, ka ari meérki, kas batu jasasniedz).
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Bérna materialas vajadzibas un to nodrosinasanai
nepiecieSamo uzturlidzeklu apjoma tiesiskais reguléjums

Civillikuma 219. panta izpratné bérns ir nepilngadiga persona, kura vél nav sasnie-
gusi astonpadsmit gadu vecumu. Saskana ar Civillikuma 177. panta pirmo un otro dalu,
178. panta pirmo dalu atbildiba un ripes par bérnam nepieciesamo vajadzibu nodrosi-
nasanu jauznemas vecakiem, kas ir bérna dabiskie aizbildni, savukart bérna aprape tiek
definéta ka vecaku aizgadibas tiesibas un pienakumi pret vinu nepilngadigo bérnu [3].
Analizéjot bérnu dabisko un likumisko aizbildnu un aprapétaju izpratni par bérnam
nepiecieS$amo materialo vajadzibu nodrosinajumu, secinams, ka ta ir krasi atskiriga un
neviennozimiga. To apliecina Valsts bérnu tiesibu aizsardzibas inspekcijas ikgadéjo gadu
parskatu par barintiesu darbu kopsavilkuma statistikas dati [37] un $aja pétijuma veiktas
aptaujas par bérnam nepieciesamo materialo nodrosinajumu datu analize.

Sibriza tiesiskaja regulégjuma nav ieklauta skaidra un neparprotama uzturlidzeklu
definicija, tomér bérna apripes nodrosinasana ikviena vecaka pienakums ir vadities péc
Civillikuma 177. panta bérna aprapes definéjuma: vecaka pienakums ir nodrosinat bérna
apriapi, kas ietver apgadasanu ar édienu, apgérbu, majokli, veselibas uzturésanu, bérna
kopsanu, izglitosanu un audzinasanu, bérna uzraudzibu, kas ietver bérna drosibu un tresas
personas apdraudéjuma novérsanu, ka ari bérna dzivesvietas nodrosinasanu un rapes par
bérna mantu [3]. Bérna ikdienas vajadzibam nepiecie$amais materialais nodro$inajums
tiek skaidrots ka materiala palidziba (anglu val. material, financial aid), kas definéta
ka naudas izmaksas un mantiski pabalsti [31, 461; 32, 265], kas javérté konteksta ar
uzturlidzek]u jédziena definéjumu, ka “tévam un matei saméra ar vinu mantas stavokli
ir pienakums apgadat bérnus lidz laikam, kad vini pasi varés sevi apgadat [..]” [32, 185].

Uzturlidzek]u garantiju fonda likuma noteikts, ka uzturlidzekli ir “bérna ikménesa
uzturésanas izdevumi, kurus nodrosinat bérnam ir katra vecaka pienakums neatkarigi
no vina spéjam uzturét bérnu un vina mantas stavokla un kuru minimalo apmeéru, pama-
tojoties uz Civillikuma 179. panta piekto dalu, noteicis Ministru kabinets” [16]. Tatad
bérna materialais nodrosinajums un uzturlidzekli ir savstarpéji saistiti jédzieni, tacu
neviena no tiesibu aktiem vai piedavatajiem definéjumiem nav skaidri un neparprotami
noteikts, kadas tiesi ir bérna materialas vajadzibas, kuru nodrosinasanai nepieciesams
noteikts uzturlidzek]u apjoms.

Neatkarigi no katra vecaka labklajibas limena, mantiska stavokla un spéjam mate-
riali gadat par bérnu, ka tas paredzéts Civillikuma 179. panta piektaja dala [3], 15.01.2013.
Ministru kabineta noteikumos Nr. 37 “Noteikumi par minimalo uzturlidzeklu apméru
bérnam” (turpmak teksta — MK noteikumi Nr. 37) reglamentéta uzturlidzeklu aprékina
kartiba bérniem lidz septinu gadu vecumam un no septinu lidz 18 gadu vecumam. Tas
nozimé, ka bérnam lidz septinu gadu vecumam uzturlidzekli tiek aprékinati 25 % apméra
no Ministru kabineta noteiktas minimalas ménesa darba algas un bérnam no septinu
gadu vecuma lidz 18 gadu vecumam — 30 % apmeéra [11]. Tatad 2019. gada, tapat ka
2018. gada, saglabajoties minimalajai ménesa darba algai normala darba laika ietvaros
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430 eiro apmeéra, katram bérnam ir tiesibas sanemt ne mazak ka minimalo materialo
nodrosinajumu 107,50 eiro apméra lidz septinu gadu vecumam un 129 eiro apméra no
septinu lidz 18 gadu vecuma sasnieg$anai.

Sis procentualais iedalijums tiesiskaja reguléjuma, nosakot minimalo uztur-
lidzeklu apméru bérnam materiala nodrosinajuma segsanai, vésturiski ar ipasu uzde-
vumu ministra bérnu un gimenes lietas sekretariata publikaciju “Par uzturlidzeklu
apméru bérnam” tika skaidrots oficialaja laikraksta “Latvijas Véstnesis”, noradot, ka
“Ministru kabineta noteikumu [..] mérkis ir atbilstosi spéka esosajam tiesibu aktu
normam noteikt minimalo uzturlidzeklu apméru, kadu nodrosinat bérnam ir piena-
kums katram no vecakiem neatkarigi no vina mantas stavokla. Minimalais uzturlidzeklu
apmeérs, kadu katram no vecakiem ir pienakums katru ménesi nodro$inat katram savam
bérnam no vina piedzims$anas briza lidz septinu gadu vecuma sasniegsanai, tiek noteikts
25 % apmeéra no valsti noteiktas minimalas ménesa darba algas. Savukart minimalais
uzturlidzeklu apjoms, kuru katram no vecakiem ir pienakums katru ménesi nodrosinat
bérnam no septinu gadu vecuma sasniegsanas dienas lidz 18 gadu vecuma sasnieg$anai,
tiek noteikts 30 % apméra no valstl noteiktas minimalas ménesa darba algas, jo skolas
vecuma bérnu uzturésanai sakara ar izdevumiem macibu lidzeklu un macibu pro-
cesam nepiecie$ama inventara iegadei ir vajadzigi lielaki lidzekli.” Sads skaidrojums tika
sniegts, pamatojoties uz 01.07.2003. apstiprinatajiem Ministru kabineta noteikumiem
Nr. 348 “Noteikumi par minimalo uzturlidzeklu apméru bérnam”, kuri 01.01.2013.
zaudéja spéku. Pienemot MK noteikumus Nr. 37, $is procentualais minimalo uztur-
lidzek]u apmeérs tika saglabats un detalizétaks skaidrojums par izvirzito procentualo
iedalijumu netika sniegts, nosakot minimalo uzturlidzeklu apméru bérna materialo
vajadzibu nodro$inasanai. [34]

Civillikuma tiesibu normas paredzétas bérna dabisko un likumisko parstavju tie-
sibas un pienakumi, istenojot bérna aprapi un nodrosinot vina materialas vajadzibas,
savukart MK noteikumos Nr. 37 — uzturlidzek]lu minimala apjoma izmaksas bérna mate-
rialo vajadzibu seg$anai lidz bérna 18 gadu vecuma sasnieg$anai.

Tomér jauzsver, ka sie tiesibu akti neizskir materiala nodrosinajuma sanemsanu
bérnam atkariba no vina juridiska statusa, jo tiesibas sanemt minimalo uzturlidzeklu
apmeéru ir katram bérnam. Savukart bérnam, atrodoties arpusgimenes apripé, tiek pie-
meérotas specialas tiesibu normas, nosakot valsts un pasvaldibu pienakumu sniegt atbalstu
bérnu materialajam nodro$inijumam arpusgimenes apripé nonakusiem bérniem. Sa
atbalsta sniegSanas kartiba noteikta vairakos tiesibu aktos, pieméram, Valsts socialo
pabalstu likuma [17], 22.12.2009. Ministru kabineta noteikumos Nr. 1643 “Kartiba, kada
pieskir un izmaksa pabalstu aizbildnim par bérna uzturésanu” [8] u. c. Sajos tiesibu aktos
paredzéta bérna pamatvajadzibu nodro$inasana minimala apjoma, tiesiskais reguléjums
nenosaka apméru, lidz kuram uzturlidzeklu summa drikst bit palielinata. Sada dispozicija
ir veidojusies tapéc, ka neviena nacionalaja tiesibu akta nav noteikts konkréts materiala
nodro$inijuma jeb uzturlidzeklu definéjums, kas neparprotami lautu saprast, kas tiesi
uzturlidzeklos tiek ietverts.
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Vienlaikus jaatzimé, ka neviens tiesibu akts, kura noteikta uzturlidzeklu apreki-
nasanas kartiba, nav balstits uz bérnam nepiecieS$amo precu un pakalpojumu partikas
grozu. Latvijas Zinatnu akadémijas akadémikis Olgerts Krastin$ ir noradjijis, ka saskana
ar definiciju iztikas minimums ir precu un pakalpojumu grozs un to apjoms, kas cilvekam
nodro$ina minimalo iztikas limeni [30]. Saja gadijuma jaatzimé, ka pirmais iztikas mini-
muma patérina precu un pakalpojumu grozs tika noteikts 1991. gada, pamatojoties uz
Ministru Padomes 08.04.1991. lemumu Nr. 95, kas $obrid ir zaudéjis spéku [13]. Saja
lémuma noteiktais iztikas minimuma grozs pastavéja 23 gadus, tomér kops$ 1996. gada
praksé tas netika nemts véra un to izmantoja tikai statistikas nolakos [29]. Savukart
saskana ar Centralas statistikas parvaldes sniegto informaciju pilna iztikas minimuma
precu un pakalpojumu groza vértiba netiek aprékinata no 2014. gada [41].

Tapéc var secinat, ka $obrid tiesiskaja reguléjuma nepastav iztikas minimuma
patérina prec¢u un pakalpojumu grozs (ta izstrade $obrid notiek Labklajibas ministrija), kas
vienlaikus nozimeé, ka nav ari skaidri definéts, cik liels ir bérna ikdienas pamatvajadzibu
apjoms, bet uzturlidzeklu apjoms bérna materialajam nodrosinajumam tiek noteikts,
interpretéjot Civillikuma 177. panta noteikto bérna apripes definéjumu.

Bérna materialas vajadzibas un to apjomu $i briza tiesiskais reguléjums lauj brivi
interpretét, tapéc termins “materialais nodros$inajums” jaiedala divas dalas, saistot tas ar
noteiktu naudas lidzeklu summu un konkrétam materialajam vértibam, pieméram, bérna
apgérbu, nepieciesamo partiku, tai skaita specializéto partiku, izglitibas iegisanu un
arpusskolas aktivitasu nodrosinasanu. Savukart uzturlidzekli ir naudas lidzekli, noteikta
summa, lai nodrosinatu bérna materialas vajadzibas. Ieklaujot materiala nodrosinajuma
definéjumu tiesibu aktos, tas skaidri pozicionétu ikviena bérna vajadzibu apjomu, mazi-
natu izmaksajamo uzturlidzeklu apjoma starpibu, kas rodas atkariba no bérna juridiska
statusa, ka arl mazinatu uzturlidzeklu pieradisanas problémas tiesvedibas procesa.

Saseksas Eiropas institiita Saseksas cilvéktiesibu pétijumu centra tiesibu zinatnu
profesors Nuno Fereira (Nuno Ferreira) ir pétijis bérnu tiesibu integrésanu ES dalibvalstu
tiesibu sistéma saistiba ar dalibvalstu ligumos ieklautiem noteikumiem un valsts poli-
tiku civillietas, tuvinot ES dalibvalstu tiesibu aktus vienotai normu ievéro$anai. Fereira
noradijis, ka bérnu tiesibu iek]ausana tiesibu aktos un to ievérosana ir neizbégama, tomér
vienlaikus ariapdraudéta, kaut ari tikai netiesi. Biezi bérnu tiesibas netiek ipasi uzsvértas,
pietiekami izdebatétas un saskanotas pirms to ieklausanas tiesibu normas, tas paliek
visparéja limeni un nerada pienacigas sekas attieciba uz konkrétiem tiesibu elementiem.

Galvenokart bérnu tiesibu ka vienotas normas ieklausana tiesibu aktos ir attieci-
nama uz vienu un to pasu mérki, t. i., lai nodrosinatu bérnu tiesibu ievéro$anu un garan-
tétu lidzigus problému risinajumus visas ES dalibvalstis. Ieklaujot bérnu pamattiesibas
tiesibu aktos, galvenais mérkis ir neatstat bérnu tiesibas neaizsargatas. Savukart sada
vienota izpratne par bérnu tiesibu ieklausanu tiesibu aktos, kas batu attiecinama uz visam
ES dalibvalstim, ir sarezgits process, kas saistits ar katras valsts politisko sapratigumu,
legitimitati, mérkiem un izvirzitajiem pienakumiem attieciba pret jebkuru juridisku lietu,
to skaita bérnu tiesibam un valsts redzéjumu bérnu tiesibu nodrosinasana nakotné. Tas
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nozimeé katras valsts spéju atteikties no esosajiem tiesibu aktiem par labu kopéjiem ES
dalibvalstu tiesibu aktiem. Faktiski katras ES dalibvalsts tiesibu akti, kuri ietver bérnu
tiesibas, atspogulo $is valsts socialos un moralos uzskatus un saistibu uznemsanos, nodro-
$inot bérnu tiesibas un bérnu attiecibu veido$anos ar gimeni. Lai sasniegtu ekonomisko
un socialo taisnigumu, bérnu tiesibam japieveérs ipasa uzmaniba, tam jabut saskanotam
un tas pienacigi janem véra visas ES iestadés [26, 571-594].

Profesora Fereiras noraditas problémas ar bérnu tiesibu ieklausanu tiesibu aktos ir
saskatamas arinacionala limeni. Pieméram, Latvija $i briza tiesiskais reguléjums ne tikai
neietver uzturlidzek]u definiciju, bet ari nesatur detalizétu skaidrojumu par MK notei-
kumos Nr. 37 ieklauto noteikto uzturlidzeklu apméra procentualo skaidrojumu, savukart
tam ir saistosi vairaki Seit minétie tiesibu akti, uz kuru pamata tiek noteikts pabalstu
lielums bérna materialo vajadzibu nodrosinasanai. Tadé] nav pielaujams $ads tiesiskais
reguléjums, uz kuru tiek balstita bérnu tiesibu nodrosinasana.

Bérna juridiskais statuss un valsts un pasvaldibu
sniegtais atbalsts bérna materialajam nodrosinajumam

Latvijas Republikas Satversmes 89. panta garantéta Latvijas iedzivotaju pamattie-
sibu nodrosinasana, ar tam saprotot ari bérnu pamattiesibas [9], savukart detalizéts bérnu
pamattiesibu skaidrojums dots Bérnu tiesibu aizsardzibas likuma tiesibu normas [2] un
starptautiskajos dokumentos, kuros uzsvérts, ka bérni nav spéjigi pasi sevi aizsargat,
tapéc bérnu aizsardzibai japievérs ipasa uzmaniba. Viens no starptautiskiem bérnu tie-
sibu aizsardzibas dokumentiem ir Bérnu tiesibu konvencija, kura Latvijai ir saistosa kops
1992. gada 14. aprila [1]. Svarigakie starptautiskie tiesibu dokumenti bérnu tiesibu joma
ir izstradati starptautisko cilvéktiesibu un starptautisko humanitaro tiesibu ietvaros,
tomer tajos nav paredzéta daudzu bérnu tiesibam butisku jautajumu, pieméram, bérna
juridiska statusa mainas, regulésana [25, 409].

Neviena nacionalaja tiesibu akta nav bérna juridiska statusa definéjuma. Tas skaid-
rojams ar bérnam noteikto aprupes formu. Latvija bérnam ir noteikta gimenes vai arpus-
gimenes aprupes forma, kuras juridiskais statuss saistams ar apripes formai noteikto
likumisko parstavi. Gimenes aprapé tie ir bérna dabiskie aizbildni — vecaki —, savu-
kart, ievietojot bérnu arpusgimenes apripé, bérnam tiek iecelts likumiskais aizbildnis.
Nodibinot bérnam arpusgimenes apripi un aizbildnibu, par likumisko parstavi klast
aizbildnis, audzugimené ievietota bérna likumiskais parstavis ir barintiesa ka instittcija
un tresa persona, savukart, ievietojot bérnu ilgstosas socialas apriipes un socialas reha-
bilitacijas instittcija, par bérna likumisko parstavi klast $is institticijas vaditajs, kuram
pieskirtas no tiesibu normam izrietosas aizbildna tiesibas un pienakumi.

Bérnu pamattiesibu ievérosanu pastiprina Bérnu tiesibu konvencijas pirmas dalas
27. panta teiktais: “Dalibvalstis atzist ikviena bérna tiesibas uz tadu dzives limeni, kads
nepieciesams bérna fiziskai, intelektualai, garigai, tikumiskai un socialai attistibai. Vecaki
vai viens no viniem, vai citas par bérnu atbildigas personas ir galvenie atbildigie par bérna
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attistibai nepieciesamo dzives apstaklu nodrosinasanu savu spéju un finansialo iespéju
robezas. Dalibvalstis saskana ar saviem apstakliem un iespéjam veic attiecigus pasakumus,
lai sniegtu palidzibu vecakiem un citam par bérnu atbildigam personam 3o tiesibu iste-
no$ana, un vajadzibas gadijuma nodrosina materialo palidzibu un atbalsta programmas,
ipasi attieciba uz uzturu, apgérbu un majokli. Dalibvalstis veic visus attiecigos pasakumus,
lai nodros$inatu uzturlidzeklu piedzinu no vecakiem vai citam personam, kas ir finansiali
atbildigas par bérnu, gan pasa dalibvalsti, gan ari no arvalstim. Ipasi tad, ja persona, kas
ir finansiali atbildiga par bérnu, nedzivo taja pasa valsti, kura dzivo bérns, dalibvalstis
sekmé pievieno$anos starptautiskiem ligumiem vai $adu ligumu noslégsanu, ka ari veic
citus piemérotus pasakumus.” [1]

Lai istenotu Bérnu tiesibu konvencijas pirmas dalas 27. panta noteikto, Europa 2020
stratégija viens no mérkiem ir panakt nabadziba dzivojoso un sociali atstumto cilvéku
skaita samazinasanos. Sis uzdevums attiecinams ari uz bérnu tiesibu jomu, un tas iste-
nojams, stiprinot gimenes politiku un sniedzot atbalstu bérnu labklajibas cel$anai. Mérka
sasnieg$anai tiek izveidota tris pilaru sistéma, kas ietver atbalsta snieg$anu gimeném,
pakalpojumu sanems$anu un bérnu lidzdalibu ar viniem saistitos procesos. Tadéjadi ES
dalibvalstim ieteikts veicinat vienotu resursu pieejamibu visam gimeném, radot vispa-
réju pabalstu un ienakumu atbalstu no pasvaldibam, jo ipasi pievérsoties augsta riska
gimeném. [24]

Tiesibas uz atbilstosu dzives limeni un socialo nodrosindjumu ir nostiprinatas ES
tiesibu sistéma, kura tiek atbalstita nediskriminéjo$a piekluve bérnu pabalstiem. Sada
pieeja ir nostiprinata ES Pamattiesibu hartas 34. panta pirmaja dala [5].

Izlases kartiba analizéjot arvalstu tiesisko reguléjumu saistiba ar bérnu materialo
nodros$inajumu, novérojama tendence, ka tiesibu aktos arvien biezak tiek ietverti ne
tikai visparigi principi bérna materiala nodrosinajuma noteiksanai, bet tiek izstradata
un tiesibu akta ietverta ari bérna materiala nodrosinajuma noteik$anas metodika (tas
redzams, izvértéjot eso$o tiesibu aktu piemérosanas praksi un konstatétas problémas).
Rodzera Bérda (Roger Bird) un Deivida Berovsa (David Burrows) veiktaja Apvienotas
Karalistes bérnu uzturésanas tiesiska reguléjuma izmainu analizé [21, 31-53] uzsvértas
butiskas izmainas, kuras saistitas ar bérna uzturésanas izmaksu noteik$anas metodiku
un pieméroto aprékinu formulu, kuru lietojot butiski tiek palielinats aprékina ieklaujamo
izdevumu poziciju skaits. Bérna materiala nodrosinajuma aprékinasanas problematikai
pievérsas ari Kirstens Seive (Kirsten Scheiwe) un Marija Versiga (Maria Wersig), kas
analizé bérna uzturésanas izmaksu aspektu un papildus klasiskajam pozicijam akcenté
ari bérna aprapes un laika nodrosinasanu ka ieguldijumu pasu par sevi [39, 31-48].

Saistiba ar arvalstu tiesiska reguléjuma izvértéjumu jaizcel ari Gedimina Sagata
(Gediminas Sagatys) veiktais Igaunijas, Latvijas un Lietuvas bérnu uzturésanas tiesiska
reguléjuma salidzinajums, kura var identificét butiskas reguléjuma atskiribas, tostarp
jautajuma par bérna materiala nodrosinajuma minimala lieluma noteiksanu (anglu val.
minimum amount of child maintenance). Lietuva $is jautajums atseviski netiek reguléts,
bet tiek noteikts katra gadijuma individuali, turpreti Igaunija ikménesa bérna uzturésanas
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maksajums nedrikst bt mazaks par pusi no valsti noteiktas minimalas algas, vienlaikus
paredzot tiesibas ar tiesas lemumu atseviskos gadijumos noteikt ari mazaku maksajumu.
Gedimins Sagats akcenté, ka, par spiti vésturiski pastavéjusajam ilggadigi vienotajam
bérnu uzturésanas tiesiskajam reguléjumam (padomju tiesibu sistéma) un lidzigam sociali
kulturalajam fonam, Baltijas valstu bérnu uzturésanas tiesiskaja reguléjuma ir batiskas
atskiribas, kas skaidrojamas gan ar vélmi balstit tiesisko sistému uz vésturisko valsts
tiesibu avotu parnemsanu, gan ar valstu atskirigi istenoto socialo politiku, kas nosaka
valsts sociala atbalsta apjomu atseviskam personu grupam [22, 311-326].

Bérnu tiesibu konvencijas 27. panta nav paredzéta atskiriga attieksme pret bérnu
materialo nodrosinajumu, tomér $a tiesibu akta 3. panta uzsverts, ka visam darbibam, kas
tiek veiktas saistiba ar bérnu, jabut vérstam uz bérna interesu vislabako nodrosinasanu
neatkarigi no ta, vai tas veic privatpersonas vai valsts un pasvaldibu institacijas, tiesas,
administrativas vai likumdos$anas institacijas, primari jaraugas, lai tiktu nodrosinatas
bérnu tiesibas [1].

Tomeér vairaki nacionalie tiesibu akti faktiski diskriminé bérnu tiesibas sanemt
materialo nodro$inajumu — tas saistits ar bérnam noteikto juridisko statusu —, un valsts
un pasvaldibas koncepcija, sniedzot bérnam materialo atbalstu dazadas aprupes formas,
atSkiras un nav viennozimiga. Attieciba uz bérnu, kas atrodas vecaku apripé, ja rodas
strids par bérnam nepiecieS$amo uzturlidzeklu apjomu materialo vajadzibu nodrosina-
$anai, vecaks ir tiesigs civilprocesuala kartiba vérsties tiesa par uzturlidzeklu piedzinu
no ta vecaka, kur§ bérnu materiali nenodro$ina. Sada tiesiba un pienakums ir saglabata
ari bérna likumiskajiem aizbildniem, bet likumiski $ada riciba nav paredzéta audzugi-
meneé un ilgstosas socialas aprapes un socialas rehabilitacijas institticija ievietoto bérnu
likumiskajiem parstavjiem.

Valsts un pasvaldiba, pamatojoties uz Valsts socialo pabalstu likuma 10. un
11. pantu [17] un 22.12.2009. Ministru kabineta noteikumu Nr. 1600 “Kartiba, kada pie-
$kir un izmaksa atlidzibu par aizbildna piendkumu pildisanu” 2. punktu [6], 22.12.2009.
Ministru kabineta noteikumu Nr. 1643 “Kartiba, kada pieskir un izmaksa pabalstu aiz-
bildnim par bérna uzturé$anu” 2. punktu [8], 22.12.2009. Ministru kabineta noteikumiem
Nr. 1549 “Kartiba, kada pieskir un izmaksa atlidzibu par audzugimenes pienakumu pil-
disanu” [7], ka ari katras Latvijas Republikas pasvaldibu saisto$ajos noteikumos noteikto
par izmaksajamo pabalstu veidu un apméru bérna uzturam, kuri ievietoti arpusgimenes
aprapé aizbildniba un audzugimené, garanté atskirigu pabalstu izmaksas kartibu arpus-
gimenes aprupé ievietoto bérnu materialo vajadzibu nodrosinasanai un atlidzibu par
aizbildnu un audzugimenes pienakumu pildisanu.

Savukart bérnam, kurs palicis bez vecaku gadibas un ievietots bérnu apripes insti-
tacija, pakalpojumu sanemsanas kartiba, ar to saprotot bérna uzturésanos institacija kar-
tibu, noteikta 21.04.2008. Ministru kabineta noteikumos Nr. 288 “Socialo pakalpojumu
un socialas palidzibas sanemsanas kartiba”, kuros paredzéta noteikta formula, kas satur
kritérijus, péc kuriem tiek aprékinatas izmaksas par bérna uzturésanos Valsts ilgstosas
socialas aprapes un socialas rehabilitacijas institacija [15], bet likuma “Par pasvaldibam”
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21. panta astotaja punkta noteikta pasvaldibas kompetence bérnu apripes institaciju
izveidé tas administrativaja teritorija, kuras izveides un uzturésanas izdevumi tiek segti
no pasvaldibas budzeta [14].

Sajos tiestbu aktos, ka ari vél daudzas citas specialajas tiesibu normas ir noteikti
vairaki pabalstu veidi bérnu materialo vajadzibu nodrosinasanai, tomér jauzsver, ka $ajas
tiesibu normas paredzéta atskiriga valsts un pasvaldibu attieksme un palidzibas snieg-
$anas kartiba, nemot véra bérna juridisko statusu, lai gan neatkarigi no bérna juridiska
statusa vina materialo vajadzibu kopums ir nemainigs, savukart bérna dabisko, likumisko
un faktisko aprapétaju pienakumi nav atskirigi, bet valsts un pasvaldibas atbalsta kon-
cepcija to ignore.

Uzturlidzeklu apmeéra pieradisanas un piedzinas
problematika tiesvedibas procesa

Saskana ar Civilprocesa likuma 127. panta otro dalu nepilngadiga bérna interesés
vina likumiskais parstavis ir tiesigs celt prasibu tiesa par uzturlidzeklu piedzinu bérna
uzturam [4]. Tomér jaatzimé, ka biezi vien pieteicéjam trikst zinasanu prasibas pietei-
kuma sagatavos$anai un nepiecieSamo dokumentu un pieradijumu iesnieg$anai un tas
butiski sarezgi uzturlidzeklu apmeéra pieradisanu pasam prasitajam. Lai gan 29.05.2018.
Ministru kabineta noteikumu Nr. 305 “Noteikumi par vienkarsotaja procedura izman-
tojamam veidlapam” 2. pielikuma ir veidlapa, kuras aizpildisana prasitajam vienkarso
prasibas pieteikuma sagatavosanu [12], tomeér, celot prasibu tiesa par lielaku uzturlidzeklu
apméra piedzinu neka valsti noteikto minimalo uzturlidzeklu apmeéru, prasitajam tiesai
jaiesniedz prasibu pamatojos$i un pieradosi dokumenti, vienlaikus nemot véra, ka tiem
jabut ar nozimi lietas izskatisana [4].

Latvijas Universitates docente, individuali praktizéjosa zvérinata advokate Daina
Ose ir noradijusi, ka loti butiska nozime civilprocesa ir pieradisanas institatam, kur tiek
noskaidrota strida batiba un pieradamo faktu pastavésana, tacu Latvija $a institata pét-
nieciba nav attistita, tadé] lidz $im pétijumos nav izdaliti pieradisanas institata principi
no kopéjiem civilprocesa principiem [35].

Tiesibu zinatnu doktors, Krievijas Federacijas profesors, zinatnieks un Civilprocesa
departamenta vaditajs Mihails Treusnikovs (Muxaua Koncmanmurnosuy TpeyuiHukos)
ir noradijis, ka tiesibu ideja, kura nav nostiprinata tiesibu normas, pastav tikai ka tiesibu
doktrina [42].

Savukart Aivars Licis zinatniskaja literatara noradjijis, ka jebkura pamatideja uzska-
tama par principu, ja ta noteikta kartiba nostiprinata normativajos aktos [33, 127].

Profesors, civilprocesu pétnieks, Dr. iur. Vladimirs Bukovskis ir uzsvéris, ka sacik-
stes principam civilprocesa ir savas pozitivas ipasibas, kuras saistamas tiesi ar pusu spéjam
noradit uz tiem apstakliem un pieradijumiem, kuri ir vajadzigi un nozimigi lietas izska-
tisana, jo tiesi puses ir tas, kuras savu lietu parzina vislabak un zina, kur pieradijumi ir
iegstami [23, 235].
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Sacikstes princips civilprocesa ka kopigs civilprocesa princips nav absolits, tas
atkarigs no lietas dalibnieku zinasanam un spéjam pieradit savu taisnibu, savukart ties-
nesim, lidzdarbojoties tiesas sprieSanas interesés, ir iespéjams noskaidrot patiesibu.

Latvijas Republikas Augstakas tiesas Senata Civillietu departamenta tiesu prakses
visparinajuma ir pausta atzina, ka, nosakot piedzenamo uzturlidzeklu apméru bérnam,
janem véra tas puses ienakumi, no kuras tiek piedziti uzturlidzekli, $im nolakam jano-
skaidro puses ienakumu apjoms — vai tas ir pietiekams, lai nodrosinatu pieprasito uztur-
lidzekl]u lielumu. Pieradijumi, kuri apliecina personas labklajibas limeni, pieméram,
ipasuma esosie kustamie un nekustamie ipasumi, nevar tikt atziti par vienigo apstakli,
uz kuru balstities lietas izspriesana, papildus nenemot véra personas ienakumus, bet
janem véra ari personas spéja savus ienakumus papildinat, tatad nopelnit, kas ir sais-
tita ar personas vecumu, izglitibu, darba pieredzi, veselibas stavokli u. c. kritérijiem.
Tiesas ieskata par pamatu janem veéra jédziena “bérna uzturésana” kritériji, kuri ieklauti
Civillikuma 177. panta. [38]

Rigas apgabaltiesas Civillietu tiesas kolégijas tiesnesis Valdis Vazdikis uzsver, ka
butiski ir noradit precizas bérnam nepiecieSamo materialo vajadzibu pozicijas gada grie-
zuma, sakot no bérna uztura lidz kredita maksajumiem, kas saistiti ar bérna vajadzibu
nodro$inasanuy, t. sk. majokla un komunalo maksajumu izdevumus, izdalot bérna dalu,
kam par pieradijumu der izdevumu ceki un kvitis [20].

Lai gan uzturlidzeklu piedzinas lietas tiek ievérots sacikstes princips, galvena
uzturlidzek]u apméra pieradisanas nasta gulstas tiesi uz prasibas iesniedzéju, bet atbil-
détajam nav pienakums sniegt pilnigi visas un atklatas zinas par vina materialo stavokli
un spéjam bérnu uzturét, turklat atbildétajam saglabajas tiesibas celt iebildumus pret
prasitaja iesniegtajiem pieradijumiem un pozicijam, kas noraditas ka saistitas ar bérna
materialajam vajadzibam. Tacu praksé uzturlidzeklu piedzinas lietas netiek istenotas
Bérnu tiesibu aizsardzibas likuma 13. panta [2] un Bérnu tiesibu konvencijas 12. panta [1]
tiesibu normas, kuras paredzétas bérna tiesibas tikt uzklausitam. Neievérojot Sos tiesiskos
reguléjumus, ne tikai tiek butiski aizskartas bérna tiesibas, bet ari netiek nemts véra, ka
bérna viedoklim tiesvedibas procesa var tikt pieskirta pieradijumu nozime.

Minéto apstiprina Bukarestes Policijas akadémijas asociétas profesores Valérijas
Georgijas (Valeria Gheorghiu) viedoklis, kurs balstits uz zinatnisku pétijumu. Profesore
norada, ka jurisprudencei jabut vienotai, ta abiem vecakiem uzliek pienakumu ripéties par
bérnu neatkarigi no ta, pie kura vecaka bérnam ir noteikta dzivesvieta, tiesibu normam
jabut skaidri izteiktam un vérstam uz bérna interesu aizsardzibu [27].

Eiropas limeni bérnam draudziga un taisniga tiesu sistéma bis tikai tad, kad
visu valstu tiesibu akti bas saskanoti ar Bérnu tiesibu konvencija noteikto bérnu tiesibu
izmanto$anu, ar Eiropas Socialo lietu komiteju un Eiropas socialo hartu, ka ari tiks par-
skatita Eiropas Cilvéktiesibu konvencija. Tiesiskuma bérna interesés mérkis ir aizsargat
bérnu intereses ES tiesvedibas procesos, tadél butiski ir ieverot minétajos tiesibu aktos
noteiktas bérna tiesibas tikt uzklausitam ka pilnvértigam lietas dalibniekam un dot iespéju
bérnam brivi izteikties [27, 271-281]. Ta ka iespéja pieradit pilnigi visas bérna vajadzibas
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ir ierobezota un ari atbildétajs var véléties slépt savu patieso spéju bérnam nodro$inat
materialas vajadzibas, civilprocesa ietvaros sacensibas princips bérna tiesibu un interesu
ievéro$anu uz pilnvértigu materialo vajadzibu nodrosinasanu bitiski ierobezo. Jauzsver,
ka puses nav gluzi vienadas pozicijas, iesniedzot pieradijumus, jo atbildétaja puse biezi nav
ieintereséta uzradit savu patieso materialo stavokli, bet prasitajam ir ierobezotas iespéjas
pieradit, ka atbildétajs slépj savus patiesos ienakumus, pieméram, kustamo un nekus-
tamo Ipasumu registréjot uz citu personu varda. Tiesiskaja reguléjuma gan ir paredzétas
sankcijas par nepatiesu zinu sniegsanu, tomér tas nenodros$ina atbildétaja sauksanu pie
atbildibas, ja zinas netiek atklatas.

Uzturlidzeklu piedzinas iespéjamibai tiesvedibas procesa batiski ir ievérot lietas
dalibnieku ierasanos uz tiesas sédi, par kuru lietas dalibniekiem tiek pazinots Civilprocesa
likuma 54. panta noteiktaja kartiba [4]. Latvijas Republikas Augstakas tiesas Civillietu
departamenta 2014. gada 28. februara sprieduma Nr. SKC-1410/2014 tiesa paudusi atzinu,
ka, nostitot adresatam pavésti ierakstita satijjuma, darbojas prezumpcija par tiesas izpildito
pienakumu pazinot lietas dalibniekiem lietas izskatisanas laiku un vietu [19]. Latvijas
Republikas Augstakas tiesas Administrativo lietu departamenta 2015. gada 25. jinija
sprieduma lieta Nr. SKA-848/2015 pausta atzina, ka adresatam ir pienakums lidzdarbo-
ties dokumentu aprité, tatad adresatam jartapéjas par faktisku sasniedzamibu noraditaja
adresé, jauztur kartiba elektroniskas pasta kastites vai citi likuma noteiktie dokumentu
pazinos$anas veidi. Pienakumu neizpildisanas gadijuma adresats var izvairities no doku-
mentu faktiskas sanems$anas, tomér tas neatbrivo no dokumentu sanemsanas tiesiska
nozimé [18]. Izvairisanas no ierasanas uz tiesas sédi rada savlaicigas un bérnu tiesibu
ievérosanai atbilstosas procesa virzibas problémas, kaut ari neviena tiesiskaja reguléjuma
nav paredzéts, cik ilga laika jaizskata noteikta lieta.

Lietas izskatiSanu paildzina ari tiesas sprieduma parsidzésana nakamaja tiesu
instancé, tadé] procesa ierosinasanas termini tiek noteikti atkartoti. Tas batiski paildzina
lietas izskatisanu lidz laikam, kad galigais spriedums stajas spéka. Savukart tiesas sprie-
duma stasanas spéeka vél nenozime ta labpratigu izpildi pilna apjoma [4].

Lublinas Jana Pavila II Katolu Universitates politikas zinatnu doktore, profesore
Elzbeta Scota (Elzbieta Szczot) ir uzsvérusi, ka bérna tiesibas ir neatnemama cilvéktie-
sibu sastavdala. Valsts sava darbiba nevar bérna tiesibas atcelt, mainit, ierobeZot vai
apturét, valsts pienakums ir dazadu uzdevumu veik$ana, lai aizsargatu gimenes, it ipasi
bérna, tiesibas. Profesore ari noradijusi, ka valsts ir atbildibas subjekts, kas atbilst ANO
noteiktajam gimenes tiesibam. Ar to jasaprot, ka valsts ar savu ricibu, nosakot konkrétu
darbibu veik$anu un mérki nesasniedzot, ierobezo gimenes, tostarp bérna, tiesibas. Valstij
ir pienakums veikt visus pasakumus, lai istenotu bérna tiesibas, ar to saprotot, ka Sie
pasakumi ietver valsts juridisku, politisku un ekonomisku ricibu [40, 277-294].

Dispozicija uzturlidzeklu piedzinas lietas tiesvedibas procesa veidojas, kad bérnam
tiek noteikta arpusgimenes apripe audzugimené vai ilgstosas socialas aprapes un socialas
rehabilitacijas institacija. Janem véra, ka $ada situacija bérnu neaprapé neviens no veca-
kiem, bérnam var but nenokartots paternitates jautajums, ka ari vecaku spéja sniegt
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bérnam materialo nodrosinajumu un uzturlidzeklus atbilstosi bérna materialajam vaja-
dzibam ir nesalidzinami mazaka neka tad, ja bérns aug vecaku aizgadiba. Nemot véra,
ka 18.03.2014. Ministru kabineta noteikumos Nr. 142 “Noteikumi par arpusgimenes
aprapes pakalpojumu samaksas kartibu un apméru” noteikta kartiba un apmeérs, kura
tiek noteikta samaksa par bérna uzturésanos audzugimené vai bérnu apripes institacija
[10], tiesiskais reguléjums liedz valsts un pasvaldibu institticijam tiesvedibas procesa no
vecakiem piedzit uzturlidzeklus arpusgimenes apripé esosa bérna uzturam vairak neka
valsti noteikta minimala uzturlidzeklu apmeéra.

Sada kartiba skaidrojama ar minéta tiesibu akta tiesisko reguléjumu, ar kuru tiek
vecakam uzlikts pienakums katru ménesi maksat par bérnam sniegtajiem pakalpoju-
miem noteikto minimalo uzturlidzeklu lielumu. Lai gan $a tiesibu akta normas noteikta
valsts instit@icijas un pasvaldibas riciba, lai paradnieks piespiedu karta samaksatu uztur-
lidzeklus, necelot prasibu tiesa pret paradnieku par vina bérnam sniegtajiem arpusgimenes
aprapes pakalpojumiem un atvieglojot procesu (attieciba uz ta ilgumu un patérétajiem
resursiem, ja lietu nodotu parada piedzinas izpildei tiesu izpilditajam), tomér visparéja
uzturlidzeklu piedzinas tiesvedibas kartiba tiek liegta iespéja piedzit no vecaka uztur-
lidzeklu summas starpibu, kas izveidojusies starp noteikto samaksas kartibu no vecaka
un samaksato summu no valsts institiicijas un pasvaldibas budzeta.

Vestminsteras Universitates profesore Vala Gilliza (Val Gillies) ir uzsvérusi, ka,
veidojot valsts politiku, kas vérsta uz vecaku atbalstisanu bérnu audzinasanas procesos,
janodrosina virziens, kas veicina vecaku uznemsanos pildit savus pienakumus, nevis
jaatstaj tas valsts parzina. Valsts stratégija gimenes atbalsta politika javeido ta, lai vecakam
nerastos parlieciba, ka valsts vina vieta materiali par bérnu parapésies [28, 70-90].

Latvijas pasreizéja tiesiskaja reguléjuma paredzéta valsts iespéja izmaksat uztur-
lidzeklus bérna materialo vajadzibu nodrosinasanai no Uzturlidzek]u garantiju fonda
gadijumos, kad vecaks kadu apstaklu dé] vai apzinati to nedara. Tacu uzturlidzeklu paradu
piedzinas procesa izstradatas sankcijas pret uzturlidzeklu paradnieku nav pilnigas, jo tas
nenodrosina valsts un pasvaldibu izmaksato uzturlidzek]u atgasanu.

Secinajumi

1. Uzturlidzeklu bérna materialo vajadzibu nodrosinasanai definéjums ir tikai
deklarativa norma, kura netiek saistita ar tas ievieSanu prakse. Sibriza tiesiskaja
reguléjuma uzturlidzeklu definicija nav izstradata un ieklauta.

2. Prakseé uzturlidzeklu piedzinas lietas tiesvedibas procesa bérns netiek uzklausits
un vina viedoklis netiek noskaidrots, kas butiski ierobezo bérna tiesibas atbil-
stosi savam vecumam un brieduma pakapei sniegt savu vértéjumu attieciba uz
vina materialo vajadzibu nodrosinajumu.

3. Bérna tiesibu ierobezo$ana, neuzklausot un nenoskaidrojot bérna viedokli uztur-
lidzeklu piedzinas lietas, skar ari tiesvedibas procesa izskatamas uzturlidzeklu
piedzinas lietas rezultatu, jo bérna liecibu par vinam ikdiena nodros$inatajam
materialajam vajadzibam var pielidzinat pieradijumiem.
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4. Valsts un pasvaldibas materiala atbalsta koncepcija netiek attiecinata uz bérna
izaudzinasanu par pilnvértigu sabiedribas locekli, jo valsts un pasvaldibas finan-
sialais atbalsts ir sadrumstalots un nesamérojams ar bérna ikdienas vajadzibu
nodrosinasanu.

5. Prasitdjam uzturlidzeklu piedzinas lietas ir japierada passaprotamas bérna vaja-
dzibas, kuras pat nav iespéjams visos sikumos uzskaitit un pieradit, turpretim
atbildétajam ir pienakums tikai pieradit savus iebildumus, uzskatot, ka prasi-
tajs piedzito uzturlidzeklu apméru, kas ir lielaks par MK noteikumos Nr. 37
noteikto minimalo uzturlidzeklu apmeéru, , iespéjams, izlietos savam vai citam
vajadzibam, tos nenovirzot bérna materialo vajadzibu nodrosinasanai.

6. Sibriza tiesiskaja reguléjuma paredzéts, ka valsts institticijam un pasvaldibam
nav tiesiska instrumenta, ar kuru civilprocesuala kartiba piedzit no vecakiem
izmaksato uzturlidzeklu summu par bérnu, kurs ievietots arpusgimenes aprupeé.
Turklat no vecakiem nevar piedzit bérna materialo vajadzibu nodrosinasanai
izmaksato uzturlidzek]u summu, kas parsniedz MK noteikumos Nr. 37 noteikto
minimalo uzturlidzeklu apméru.

Rights of Children to Material Provision:
Legal Framework and Problem of Recovery

Abstract

Rights of children to a material provision is an essential and integral part of human
rights, which are stipulated in national and international legal acts. This article analyses
the essence and the number of rights of children to a material provision, depending on
their legal status, and explains legal importance of a child’s legal status.

The article also reflects on support, provided by governmental and local authorities
for children with a different legal status, as well as on problems faced in legal proceedings
that relate to proof of the required maintenance allowance and recovery of maintenance.

Keywords: rights of children, material provision, maintenance, allowance.
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Abstract

The definition of espionage classifies it as an activity that involves gathering infor-
mation, secret sending of it or its theft, the purpose of which is to subsequently provide
the third party with certain sensitive information. In a narrower sense, espionage is
understood as a type of crime that affects a country’s external security. The article
discusses the development and problems of criminal legislation designed to combat
espionage activities in Bulgaria and Latvia by analysing the development of historical-legal
and comparative-legal criminal laws on espionage. The results of the study suggest that
legislation on the protection of the states’ secrets has been developed not only according
to historical circumstances of both countries, but also in the light of current regional
needs and national political priorities.

Keywords: espionage, criminal law, state secret, classified information, confidential
information, divulgation.

Aim

The study aims to present current issues in the laws and practices of both countries
in the field of protection of state secrets against espionage.

Materials and Methods

The methods applied for the needs of the study include historical, comparative-
and-legal, logical-and-legal methods.

— 121 —


mailto:petar_koev@abv.bg

S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Petar Koev. Espionage in Bulgarian and Latvian Criminal Law —
Comparative Legal Analysis

Introduction

As a specific public phenomenon, espionage (spying) is associated with the activity
of the state and establishment of the first state entities. Being deversified intelligence
directed against the security of a country, spying is undoubtedly one of the oldest crimes
against the state. Some authors define espionage as “old as the world”.

Historically espionage was initially applied in the field of warfare and opposition
between tribes and, at a later stage, between states.

It is well known that even as early as in his poem “Iliad” the ancient Greek poet
Homer described that Egyptians had well-developed secret services performing espio-
nage and subversion. Herodotus reported that in 480 BC, before his crusade against
the Persians, the Greeks sent out three spies to investigate how big the army of Xerxes was
[31, 12]. Fragmentary information on espionage and use of spies is also found in historical
sources and references of Ancient Egypt, Ancient Greece, Syria, the Roman Empire,
China, Japan. Evidence of spying is also found in the Bible according to which Moses sent
his emmisaries spies to explore the lands of Canaan before reaching the Promised Land.
Data on the role and importance of intelligence and espionage are found in the works of
ancient Chinese thinker Confucius and in the military treatise “The Art of Winning” of
Sun Tzu, a military strategist and author of philosophical treatises [22, 5-7].

In the Middle Ages, the Catholic Church and many of the rulers in Europe organ-
ised their own (intelligence) spy networks to collect information about their opponents.
The first established spy organisation, not only as a reconnaissance network under war-
time conditions but also in peacetime was the spy organisation named “Transfiguration
Order” created by Peter I — Peter the Great in Russia in 1695.

At a later stage, under the conditions of continual military opposition of the main
world forces, in the 19t and early 20" centuries, espionage (spying) gradually became
a specific phenomenon in international relations and international law, being not only
collection of diverse information about enemies, but also a destructive impact on their
internal stability. That imposed the necessity of international legal regulation of espio-
nage, first in the Final Act of the First International Peace Conference (The Brussels
International Declaration Concerning the Laws and Customs of War from 1874 [5]), and
later in the final convensions and declarations (Final Acts) of the Hague Peace Conferences
of 1899 and 1907 on the laws and customs of the terrestrial war where espionage (spying)
was clearly distinguished from military reconnaissance in wartime [6, 118—119].

In the text of Art. 24 of the Regulations for the Laws and Customs of Terrestrial
War — Appendix to the Fourth Convention on the Laws and Customs of Terrestrial War,
it was stated that “the military tricks and use of means necessary to obtain information
about the enemy and the locality are considered legitimate [10, 71-72] and in the text of
Art. 29, it is defined which persons should be considered “spies™

“A spy can only be considered a person who, by acting secretly or on false grounds, collects
or attempts to collect data in the war zone of a warrior with the intention to announce

— 122 —



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Petar Koev. Espionage in Bulgarian and Latvian Criminal Law —
Comparative Legal Analysis

them to the opposing party. Therefore, undisguised military personnel who have pen-
etrated the hostile military zone for the purpose of gathering information are not consid-
ered spies. Those are also considered to be spies: the military and non-military persons
who carry out their task openly, who are charged with transmitting messages intended
either for their own army or for the enemy army. Those sent to handle messages and
maintain the connection between different parts of the army or territory also belong to
this category of persons.” [10]

In the 20" century, espionage began to be perceived as a very natural international
political activity, as all competing states wishing to internationally gain a prominent posi-
tion over other countries began to benefit of collecting reconnaissance information. With
the development of the modern national state, espionage acquired the utmost importance
becoming a major part of the work of governments in most countries.

Today the increasing pace of development of information technology and tech-
nical progress over the last decades has greatly expanded the possibilities for foreign
intelligence services, organisations and individuals to collect and unhindered transmit
extremely valuable political, social, economic, scientific, technical and intelligence
information.

The concept of espionage of the United Kingdom’s domestic Counterintelligence
Service (MI5), one of the most prominent security services in the world, is similar, and,
according to it,

“in the past espionage was usually aimed at obtaining political and military reconnai-
sance information. These goals are still crucial but in today’s technology-driven world
the intelligence requirements of a number of countries are wider than used to be. Now they
include communication technologies, IT, energy, research, defense, aviation, electronics
and many other areas ...”. [7]

Essence and Definition of the Concept
of Espionage

An important task in this study is to provide the most comprehensive definition
of “espionage”.

According to well-known definitions of “espionage”, the term is used in two ways —
in a broad sense, as an activity consisting of collecting, secret transmitting or theft aimed
to subsequently transmit certain hidden information and, in a narrow sense, the criminal
aspect — as a type of crime affecting the external security of a state.

The definitions of espionage given in some references state that it is receiving or
transmitting information to the enemy, which could harm the security or interests of
the state or could be used by the enemy [4, 508]. Others associate espionage with the prac-
tice of using intelligence spies to acquire information about what another government
or company is doing or planning to do [3, 505]. According to Ilyin, “the public danger
of espionage lies in the fact that important data that constitute a state secret go out of

— 123 —



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Petar Koev. Espionage in Bulgarian and Latvian Criminal Law —
Comparative Legal Analysis

state control. Espionage is a kind of crime that could create additional preconditions for
committing other crimes against the foundations of the constitutional system or state
security” [23, 787].

The current definition given by MI5, “espionage” is seen as a

“process of receiving information that is not publicly available using human resources
(agents) or technical means (such as hacking in computer systems). Espionage may include
specific objectives aimed at influencing decision-makers and creating public opinion in
favour of the foreign power interests” [2].

The concept of the US Department of Defense is similar defining “espionage” as

“an act of receiving, providing, transmitting, communicating or receiving information
on national defense with intent or reason to consider that information might be used to
the detriment of the United States or benefit of any foreign country” [1].

Of all above-mentioned definitions, espionage (spying) can be defined as a particu-
larly significant public phenomenon, which in its essence is the execution of unlawful
intelligence by foreign governments or representatives of foreign states expressed in theft
or acquisition of a state secret (classified information) or other protected information
owned by another country for the purpose of transmitting it to an opposing state or
organisation.

The fact that espionage is directly related to the intelligence activity and the con-
cept of “state secret” is also confirmed by the definitions contained in most conceptual
and legal glossaries:“Espionage — a crime that consists of collecting or issuing data that
present state secret on the purpose to give them to a foreign state or a foreign organisa-
tion”. [13, 164]

In legal science, spying is also directly related to the concept of “state secret”.
According to Ivan Nenov, spying should be regarded as a crime closely related to the state
secret as the perpetrator issues or attempts to issue or collects the information in order
to issue it in the interest of a foreign state or forbidden organisation [20, 91]. Yotov
describes spying as a specific offense against the republic affecting the state’s external
security by collecting or issuing state secrets [38, 157]. Angelov emphasises that one of
the most characteristic peculiarities of spying currently is its totality directed towards
all aspects of the public life of states, for revealing state secrets of military, political and
economic nature as well as for collecting other information, which does not constitute
a state secret by law, and is carried out with all possible means [9].

Boris Velchev considers spying as a heavy, classical crime against the external
security of a state, whose object includes social relation, ensuring confidentiality of those
circumstances, the knowledge of which abroad could jeopardise or affect the Bulgarian
national interests. Regarding the object of spying, it is made clear that, as far as the content
is special in respect to the crimes under Art. 357 et seq. of the Criminal Code, having
the state secret also as subjects, the object of the offense here is connected to violation
of the state external security [37, 133-134].
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From what has been mentioned so far, it becomes clear that despite the parallel
use of “spying” and “espionage” in modern legal and civic vocabulary;, it logically follows
that both concepts as forms of intelligence activity are used equally meaning concepts
of overlapping significance.

Espionage According to the Bulgarian Criminal
Code and the Latvian Criminal Law

1. Historical notes

1.1. Latvia

The term “spying” used in the Criminal Code of the Republic of Bulgaria (Art. 104,
para. 1 of the CC of Bulgaria. The concept “espionage” was also used in all previous criminal
laws and codes in Bulgaria) or “espionage” is a concept that for the past years has been
imposed from French “espionnage” and Italian “spione” in the international vocabulary;,
and is directly related to secret collection (acquisition, theft) of documents and informa-
tion constituting state secrets on the purpose to transmit them to another country [8, 80].

During the first years of the 20t century, the criminal legislation related to espion-
age activity in Bulgaria and Latvia was developed in one and the same direction using
similar concepts and contents of this crime close to each other in their formulation
and nature.

Instead of espionage, the Criminal Code applied in Latvia at the beginning of
the 20t century initially used the term “spying”. The fact that the same concept of
“spying” was used in the initial stage of modern development of the criminal law systems
of Bulgaria and Latvia is not accidental because the source of the criminal code being in
force in Latvia since 1903 is the Law for Punishment of Criminals and Reeducation [36]
of 15 August, 1845 (Enforced on 1 May, 1846 and undergone different editions in 1857;
1866; 1885) [12, 68] that served as a basis of developing the draft Criminal Law in Bulgaria
written by the Russian Legislative Commission in 1886 and subsequently of the first
Criminal Law in Bulgaria adopted in 1896 [26].

In the first decades of the 20" century, Latvia applied the Criminal Code of Tsarist
Russia (CC) adopted during the rule of Emperor Nicholas II, on 22 March, 1903 [35].
Regarding the application of Royal CC in Latvia, it is characteristic that not all its provi-
sions came into force due to the rapidly changing social and political realities in Russia
at the time of its adoption.

Some of the first texts enforced in 1904 were included in the following chap-
ters: “On the Rebellion against the Supreme Power and Criminal Acts against the Holy
Person of the Emperor and Members of the Emperor’s House”, “On the Treason” and
“On Rebellion” [19, 70, 80—82] as one of the basic tasks of this Code was to preserve and
promote the monarchical power and security of state.

All texts of the Russian Imperial Criminal Code came into force and were applied
only to the territory of Poland, Latvia, Lithuania and Estonia [18, 21] from 1904.
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Despite the change in the socio-political system in Russia due to the Revolution of
October 1917, the provisions of the CC of Tsarist Russia did not lose their relevance and
had a significant impact on the content of legal acts in Latvia also during the Soviet period
[34, 22]. The first Soviet Criminal Code based on the principles of socialist criminal law
was adopted in 1922. For the needs of the criminal policy of the Union of Soviet Socialist
Republics (USSR) established by the treaty of 30 December, 1922 [25, 64], as the “Basic
Principles of the Criminal Law of the USSR and the Allied Republics” were adopted in
1924. Shortly thereafter, on 22 November, 1926, the Criminal Code of the RSFSR (in force
since January 1927) was adopted. In the period 1927-1935 all allied republics adopted
their own criminal codes, a variation of the Criminal code of RSESR of the RSFSR but
with some differences in national and local peculiarities [19, 80-82].

Until 1 April, 1961, under the Decree of the Presidium of the USSR Supreme
Council, the RSFSR Criminal Code of 1926 was applied on the territory of the LSSR.
By decision of the Presidium of the USSR Supreme Counsil of 11 February, 1957, after
the extension of the allied republics’ rights on independent adoption of their own criminal
codes, on 6 January, 1961 the Latvian Soviet Socialist Republic (LSSR) [30] adopted a new
Criminal Code [32].

Chapter One of the new Criminal Code was devoted to crimes against the state
as well as crimes against economic and interior security of the state. The crimes against
the state are divided in two sections: “Particularly Dangerous Crimes against the State”,
and “Other Crimes against the State”. The provisions of Section 1 of the Code, “Particularly
Dangerous Crimes against the State”, concerning a wide range of crimes against the state,
in the text of Art. 60, there are two types of espionage as crime: espionage committed
by a USSR citizen and espionage committed by a foreign citizen or a person without
citizenship, as well as privileged provisions under Art. 59.

After the collapse of the USSR, a tendency for a hasty change in the assessment of
existing socialist law emerged as all former republics of the Soviet Union adopted new
criminal codes taking a course of convergence with the Roman-German legal system not
only by their external form, but also by contents [39, 34].

With the decree of the Superior Council of the Republic of Latvia dated from
29.08.1991 related to adopting legal acts on the territory of the Republic of Latvia, it was
decided to apply the Criminal Code of the LSSR until adopting the new Criminal Code
of the republic. According to the changes from 1991, the text of the crime under Art. 60
of the CC of Latvia was divided in two parts as the object of the first one involves only
the state and military secrets and the second part contains other information falling out of
the main text. Criminal liability is also differentiated as the liability provided for the grave
crimes memkusm cecmas (Eng. heavy composition) under para. 1 is imprisonment for
a period from five to 15 years and confiscation of property, and according to the second
text liability is from three to ten years with the confiscation of property.

The Criminal Law, which is currently in force in Latvia, was adopted on 17 June,
1998 (in force since 1 April, 1999). With its adoption, the work on a new criminal code
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under the name Criminal Law having begun at the end of 1990, was completed. While
drafting the law, the provisions of earlier Criminal Code of Latvia of 1961, the pre-war
Criminal Code of 1933 and the experience in the field of criminal legislation both in
the Western European countries (Germany, Sweden, France, Denmark) and in the Russian
Federation, Lithuania and Estonia were used [17, 174].

1.2. Bulgaria

Concerning espionage crimes, the Bulgarian legislation is exceptionally consistent
as the text of crime constantly includes issuing data and information, which is a state
secret, to a foreign state as a main substantial feature.

During the first years after Liberation, the restored Principality of Bulgaria still
applied the Criminal Law of Ottoman Empire of 1858 [10], which settled the criminal
legal regime of the subject of Ottoman Empire. The first Bulgarian Criminal Law was
adopted later, in 1896 [26]. During the next several decades, the law underwent numerous
amendments aimed to satisfy the dynamics of social relations and the changes of political
system. From 1896 to 1936 the texts of espionage were considered in Art. 111, item 2 and
item 7 and in Art. 112 of the Criminal Law — in wartime and in periods of peace — in
Art. 162 as all required that the data and documents issued or collected with the purpose
to issue presented a state secret. In this period, due to lack of legal definition of a state
secret, the legal science and judicial practice accepted that the state secret consisted of
such facts, data and information that the foreign state or enemy did not have to know. In
1936 with the adoption of Regulation-Law of changing and amendment of the Criminal
Law [27], the legal definition of the concept of state secret was written in the text of
Art. 112, para. 2 of the Criminal Law. In practice, this definition widened the range of
doctrinal understanding and judicial practice of state secret existing until then, and
the provided criminal liability for espionage was increased to death or strict imprison-
ment for not less than ten years. According to this change, a state secret includes facts
and data or objects (e.g. letters, maps, drawings, etc. of military, political, economic, etc.
nature), which should be unknown for another state in favour of the Bulgarian state and
particularly for its security and protection.

With the change of social and political system and turning it into socialist, Law
of changing and amendment of the Criminal Law and other laws [28] was adopted on
07.04.1948 as the concept of state secret was widened in Art. 112, para. 2 of the Criminal
Law (According to para 14 of the Law for Amendment of the Criminal Law and Other
Laws, “state secrets are data on questions enumerated in a list approved by the Council
of Ministers and published for general knowledge”).

Later, in 1948, the first list of data, information and questions being state secrets,
according to Art. 112 of the Criminal Law, were published. The latter were added to
the data which were a state secret because of their nature (Publ. SG, No. 261 from
6 November, 1948. The data in this list are classified in two sections: a) data, information
and questions of military nature, and b) information of economic nature. It is recognised
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in section of information of economic nature that data of industry, agriculture, trade and
communication present a state secret. The section includes data from the area of industry;
trade; agriculture; planning, reporting and statistics; electrification; post, telegraph and
telephone offices; transport, nature treasures; building sites and roads; public health;
Bulgarian National Bank, etc.).

The provisions of Art. 83, para. 3 of the first socialist Criminal Law in Bulgaria
from 1951 (Publ. Izvestiya, No. 13 from 13 February, 1951, enforced from 13 March, 1951
“State secrets are facts, information or objects, such as letters, maps, drawings, etc., of
military, political, economic or other nature, the non-recognition of which is necessary
for the interests of the People’s Republic and especially for its safety. State secrets are also
considered as information on issues listed in a list issued by the Council of Ministers and
duly promulgated’, as mentioned in Izvestiya, No. 91 from 13 September, 1956, SG, No. 58
from 18 July, 1964) contained a more complete definition of state secret as facts and data
being a state secret were published in a list, which was hanged and amended many times
throughout the years [14].

The codification of the Bulgarian criminal legislation was finished with the adop-
tion of the Criminal Law in 1968 [29], which is still in force currently. The contents of
spying crime are included in Chapter I of the Special Part, in the provisions of Art. 104
and Art. 105, respectively. These articles have not been subjected to any changes regarding
the elements of crime contents by now. Only the text of Art. 104, item 3 of the Criminal
Code was subjected to a substantial change related to the definition of state secret
(Amend. SG, No. 95 from 12 December, 1975, amend. SG, No. 99 from 22 December,
1989, amend. SG, No. 10 from 5 February, 1993, amend. SG, No. 50 from 1 June, 1995,
amend. SG, No. 153 from 23 December, 1998), the method used to define its content as well.

2. Contents of spying in Bulgaria and Latvia

Initially, texts related to the crime of “spying” in Latvia were listed in Chapter Four
of the “Treason against the State” of the Criminal Code (Cf. Art. 108, para. 6; Art. 111-113;
Art. 118-119) [35; 95-100]; and in the Principality of Bulgaria they were included in
Chapter 2 “Betrayal” of the Criminal Law [26] defining it as a crime of treason.

With differentiation of criminal liability introduced in the Criminal Code in Latvia
(in force since 1 August, 1921), the text of Art. 108, item 6 clarified that “spying” is a heavy
crime of treason guiltily committed by a Russian citizen in the promotion or support of
the enemy as this crime is subject to the most severe punishment — death. The same pun-
ishment based on the same ground under this article was provided for a Russian citizen
involved in preparation of a serious crime directed against a Russian-allied foreign state.

During the same period (form the end of the 19" century to the beginning of
the 20" century) the texts of “spying” as a crime in the Principality of Bulgaria were
considered in several articles: for spying in wartime under Art. 111, item 2 and item 7,
Art. 112 and Art. 113 systematically included in Chapter 2 “Betrayal” of the Criminal
Law of 1896 [26],while spying in peacetime was regulated in Art. 162 of the same law.
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Systematic place of espionage crimes in the Bulgarian Criminal Law of 1896 indi-
cated that they were referred as a separate type of betrayal crime. The texts of all articles
provided criminal liability for both intentional and unintentional spying where a specific
requirement was introduced for the data issued or collected on the purpose to be issued
to a foreign country or the documents handed to contain a state secret. According to
Nikov, the entire Art. 111 of the Criminal Law was dedicated to the so-called “military
betrayal” and the text itself was introduced so that the betrayal actions provided therein
could be completed only in wartime because all items mentioned services performed for
the enemy.

Besides in the Criminal Law (CL), spying in Bulgaria was also punished under Art.
225 and Art. 226 of the Military Criminal Code when committed by military personnel
in wartime or in a locality declared to be martial [21, 100-101].

From a subjective viewpoint, the Criminal Code of the RSFSR applied in Latvia
from 1926 until the adoption of the Criminal Code of Latvian SSR in 1961 made a clear
distinction between those involved in espionage or the disclosure of classified information
without having access to it and those whom such information was entrusted to in their
capacity of officials or received by virtue of their employment status.

Art. 111 of the Criminal Code of Latvia, without distinguishing the subject of crime,
provided punishment with hard labour for the guilty publication or disclosure of plans,
drawings, documents, copies of them or information directly related to Russia’s external
security, which must be kept secret from a foreign country, to a government or agent of
a foreign state not being in war with Russia. If the plans, drawings, documents, copies or
information have been entrusted to the guilty person, or if one had become acquainted
with them or received them by virtue of his official position but was forbidden to pub-
lish or announce them, they had to be punished with hard labour for a certain period
of time. Despite the lack of clarification on the subject of crime in this text, it followed
that the legislator should have referred only to a Russian citizen because of the fact that
the documents protected from disclosure had been entrusted to a person on duty or by
virtue of one’s official position.

The text of Art. 112 of the CL of Latvia provided imprisonment for the guilty of
taking a plan, picture or description of a Russian fortification or roads, a military ship or
equipment intended for the defence of the country. The act according to the previous text
was punished much more severely; but if it was performed on the purpose of disclosure
to a foreign agent or the government of a foreign state, which Russia was not in war with,
the imposed punishment was retention in a penitentiary for not more than three years.
The same punishment was provided for the person guilty of taking copies of a plan,
picture, description, or document, as well as for receiving both such documents or their
copies and data from them collected or presented in a written form if the actions had
been performed without duly permission in advance. It was necessary that those docu-
ments and data were evidently connected with the external security of Russia and that
they had to be kept in secret from other states.
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The text of Art. 113 provided imprisonment for spying of one who purposefully
without the necessary permission hid one’s title, citizenship or nationality and, through
other tricks, broke into Russian fortification, military vessel, or other equipment intended
to defend the country. Art. 118 as punishment provided sending to exile for participation
of a Russian subject in a group created to perform treason under Art. 108.

Art. 119 provided the same punishment as that imposed to a Russian subject for
participation of a foreigner in preparation of criminal acts according to Art. 108 and
Art. 118 during one’s stay in Russia or if being captured with guilty performance of
the same acts. A special text settled the unlawful activity of a person who had denied their
Russian citizen but had not accepted citizenship of another state or had taken citizenship
of an enemy country after declaring the war or directly before the peaceful relations were
terminated; such a person was punished for the act performed with the punishments
provided in Art. 108-110.

The subject of crime “espionage”, according to Art. 111 item 7 of the Criminal
Law of Principality of Bulgaria, can be every Bulgarian or foreign subject (citizen). To
underline the subject of crime, the legislator used the word “who” in the beginning of
Art. 111 without minding its location — on Bulgarian or another foreign territory. It is of
a certain interest to mention the fact that punishments provided for espionage according
to this text were exceptionally grave — life sentence, but during wartime — death. Nikov
stated a different vision on the correctness of punishing for espionage in peacetime in
Bulgaria. He specified that collection of spying information was not always “approved by
international good manners”. Nikov wrote that “spying is a right of everybody to collect
data of the political, economic and military situation of a country and give a possibility
to the government of their native country to take advantage of this information” [21].
Furthermore, punishment for spying is necessarily conducted in Bulgarian territory.

The content of crime in Art. 112 of the Criminal Law of Principality of Bulgaria,
unlike the contents of Art. 111 item 2 and item 7 of the CL, provided communicating or
transmitting a state secret to the enemy, such a secret that was important for external
security or significant interest of the state but not included in Art. 111 [15, 235]. The sub-
ject of crime can be every Bulgarian or foreign citizen if the committed act has taken
place in wartime “because the law has stated communication of documents or data to
the enemy, and our enemy is the one who is at war with us” [21, 105]. The text of Art. 112
item 1 of CL settled the so-called “diplomatic betrayal” providing punishment for such
officials who had communicated documents and data related to safety and important
interests of the Bulgarian state to the enemy. It was possible that these documents have
been entrusted or one might have learned about them due to their official position or
on the occasion of a special order assigned to him/her. The further texts of the same
article settle how such documents have been acquired or learned about in a criminal way
as well as learning of such data in any other way not being provided in the same article
knowing that they have to be kept in secret. A person guilty of spying can be punished
also by deprivation of rights, according to Art. 118 of the CC. A special hypothesis of
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criminal liability is provided in the text of Art. 113 of the CC, which defines penalties
for spying in peacetime and in wartime but without a perpetrator’s intention to assist
the enemy or damage the state.

The new Criminal Code of the Latvian Soviet Socialist Republic (LSSR) adopted
on 6 January, 1961 settled espionage in Chapter 1 “Crimes against the state”, Section 1
“Extremely dangerous crimes against the state”. The text of Art. 59 of the CC of the LSSR
“Treason homeland” [30] defined espionage and intentional issue of state or military
secrets to a foreign state by USSR citizens as main treasonous crimes against the native
country. The main content of espionage was settled in the text of Art. 60. According
to Art. 60 of the CC of the LSSR “Espionage”, espionage was defined as transmitting,
theft or collection of data presenting a state or military secret for the purpose of giving
them to a foreign state, organisation or their agents. Collecting and issuing information
presenting a state secret as well as any other data that could be used against the interests
of the USSR [32] also considered espionage referred to in Art. 60 of the CC of the LSSR
when the act was completed by a foreign citizen or a person without citizenship. When
spying was done by a citizen of the USSR, the act was qualified in the sense of Art. 59
item 1 of the CC of the LSSR [16, 172]. The second part of the text of Art. 59 of the CC of
LSSR provided an incentive norm according to which a USSR citizen was not subjected
to criminal liability if although being recruted to implement hostile actions against
the USSR by foreign intelligence, had not completed any actions to fulfill a criminal
assignment and had voluntarily disclosed their connection with the foreign intelligence
to authorities.

After the collapse of the former USSR, with the amendments in the CC of the LSSR
[33], the systematic place of espionage was preserved in Chapter 1, Section 1 “Crimes
against the republic”. The subject of crime referred to in Art. 60 was changed — every
person; and the subject of crime was expanded as, besides data presenting a state or mili-
tary secret, to include other data as well out of the first part of the text. The action was
expressed in transmitting, theft or collection with the purpose to transmit data — a state
secret or other data to be used against the interests of the Republic of Latvia.

After the independence of Latvia from the USSR was restored, the new Latvian
Criminal Law adopted in 1998 began to treat espionage as anti-state crime (Art. 85,
para. 2 of the CL, adopted on 17.06.1998, in force since 01.04.1999) [40]. The content of
espionage was placed in Chapter 10 “Crimes against the state” including responsibility
for a wide range of crimes as unlawful actions threatening Latvian national security and
independence, political and economic security of the state. The content of crime referred
toin Art. 85, para. 1 of the CL provides imprisonment up to 20 years as punishment for
one who personally or through another person, by assignment of foreign intelligence,
has unlawfully collected, stolen or transmitted information, which is not a subject of
disclosure to another country or a foreign organisation, on the purpose to use this
information against the interests of the USSR. Stricter criminal liability (imprisonment
from five to twenty years or life sentence with confiscation of property) is provided
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for espionage referred to in Art. 85, para. 2 if the object of criminal asault is related to
unlawful obtaining and transmitting of a state secret (legal definition of the concept
of a state secret in Latvia is given in Art. 2, para. 1 of About the State Secret, adopted
on 17.10.1996 (Latvijas Véstnesis, 1996, 19. burtnica, 564, Ipp.)), personally or through
another person, to a foreign state or foreign organisation [40]. According to the law,
the state secret is information of military, political, economic, scientific, engineering, etc.
type, which has been included in a list approved by the Cabinet of Ministers (The list of
objects presenting a state secret was adopted on 25 June, 1997 with regulations No. 226
of the Cabinet of Ministers (Latvijas Véstnesis. Dokumenti, 1996, 18. burtnica, 580, Ipp.)
and the lost or unlawful divulgation which could cause damage to security, economic
and political interests of the state.

The law does not provide incentive norms with the criminal perpetrator’s denial
from spying.

A change of the texts related to espionage with the latest amendments of Art. 85
of the CL of Latvia [40]. The new text of law provides criminal liability for unlawful col-
lection of confidential information with intention to be transmitted or for transmitting
the data to another state or a foreign organisation personally or through an intermediator
or for unlawful collection and transmitting other data to a foreign intelligence by its
assignment, personally or through an intermediator as the liability is similar to that of
espionage — imprisonment for no longer than ten years and with probation for a term of up
to three years. Paragraph 2 of the text on espionage provides heavier criminal liability
for unlawful collection of information or transmitting a state secret to a foreign state or
foreign organisation, personally or through an intermediator — imprisonment for a term
of three to twenty years and probation for a term of up to three years.

Crime of spying referred to in Art. 85 of the Latvian Criminal Law concerns external
security of the Latvian state, as the law referred to in para. 1 defines it as a heavy crime;
and referred to in para. 2 — as a particularly heavy crime. The subject of the crime referred
to in para. 1 is information that does not have to be or other information. Although
the latter is not a state secret, divulgation or transmitting it to a foreign state, organisa-
tion or intelligence could threaten the interests of the Latvian state. The executive act is
expressed in unlawful collection of or transmitting information to a foreign state or intel-
ligence, personally or through an intermediator. Art. 2 provides heavier criminal liability if
the acts referred to in previous paragraph about collection of or transmitting information
to a foreign state or organisation concerns information presenting a state secret.

From an objective viewpoint, the objective act referred to in Art. 85 of the CL of
Latvia is expressed in theft, collection by assignment of foreign intelligence, or transmit-
ting confidential information or data that contain a state secret through communicating
them to addressees using different ways — orally, in a written form, by post, through
an mediator, with the help of technical means or through telecommunication channels
so the data would come to hands of factual authorities, a foreign state or intelligence.

Every person can be the subject of crime.
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From a subjective viewpoint, the act is performed with a direct intention as the crim-
inal perpetrator has to be aware that their actions of collection, theft and transmitting
information, which is a secret or is not a subject to disclosure, damages the interests of
the Latvian state.

Bulgarian criminal legislation in the field of espionage during the so-called socialist
period (1944-1989) was rather conservative as since the adoption of the Criminal Code
of Bulgaria in 1968 the text of the main content of crime has undergone insignificant
changes expressed mainly in mitigation of criminal liability and change of the definition
of concept of state secret as the subject of crime is only the state secret and the object of
crime is directly connected to the internal security of the Bulgarian state, and the object
of crime is directly connected to the internal security of the Bulgarian state.

The main content of crime “espionage” [29] has been unchangeably settled in
the text of Art. 104, para. 1 of the CC (Art. 104, para. 1 of the CC: One who issue or col-
lect information on the purpose to issue information presenting a state secret to a foreign
state or organisation is punished for espionage with imprisonment of ten to twenty years,
life imprisonment or life imprisonment without the right of substitution). From a subjective
viewpoint, the act in its two forms, issuance or collection, on a special spying purpose —
to issue information presenting a state secret to a foreign state or foreign organisation, is
intentional and can be performed by any criminally responsible person, a Bulgarian or
foreign citizen. The unintentional disclosure of a state secret to representatives of a foreign
state or foreign organisation, is not espionage. Yet, a crime referred to in Chapter 12, sec-
tion I of the CC “Crimes against information presenting a state secret and against foreign
classified information” when the criminal perpetrator intentionally divulges, announces
a state secret to certain persons without having imagined that the latter are related to
performance of spying activity in favour of a foreign state or foreign organisation.

The object of crime is a peculiar category of information, which the law defines —
the state secret. As written in Art. 104, para. 3 of the CC, the information presenting a state
secret is defined by a law. The legal definition of the concept “state secret” is given in Art.
25 of the Law of Classified Information Protection (LCIP). According to it, the “state secret”
is information defined in the list in Annex 1, the unregulated access to which could create
danger or could damage the interests of the Republic of Bulgaria connected with the national
security, defence, international policy or protection of the constitutionally settled order [29].

To more correctly understand the forms of the act of crime “espionage” in Art. 104,
para. 1 of the CC of the Republic of Bulgaria, it is necessary to make some specifications
related to the concepts collection and issue of information that presents a state secret.

Most authors in Bulgaria have assumed that collection of information presenting
a state secret is a kind of preparatory activity by the criminal perpetrator. Ivan Nenov has
extensively examined the concept of collection considering that it can be implemented
through actions various in their kind but in its essential features it has bilateral purpose
to learn the respective data (information) after which to be issued [20, 94]. As a spe-
cific activity, collection can be implemented using different methods and means, which
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depend on the possibilities and the specific situation where a criminal perpetrator acts.
Collection can be implemented by direct personal monitoring, contacts and personal
conversations with persons having the respective information of a state secret available,
by theft or another unlawful activity.

According to Boris Velchev, collection in the sense of Art. 104, para. 1 of the CCis
an active behaviour directed to obtaining information (orally or by establishing factual
authority on the carrier it is contained in) falling into the list in Annex 1 to Art. 25 of
the LCIP (the list of information categories subjected to classification as a state secret
(Annex 1 to Art. 25 of LCIP) involves three main categories of information grouped by
certain properties and topics — information related to defence of the country; information
related to the international policy and interior security of the country and informa-
tion related to the economic security of the country) with the purpose to be issued to
a foreign state or organisation [37, 142]. Due to the above-mentioned, he has accepted
that to merely obtain information without the intention of its future (following) issue
to a foreign state or organisation would be only appropriate to the contents of crimes
against the state secret.

According to Nenov, the issue is sharing the information, which is a state secret,
to another person or its direct transmission, if possible. In this case, the issuing process
is not limited to merely announcement of this information, but to announcement “in
the interest of a foreign state or a prohibited organisation”. According to Nenov, issuing
itself could not happen technologically by communicating to a representative of a foreign
state or organisation, but by re-communication of this information through a more or
less complicated agency network, passing through different units and links. Therefore, he
accepted that the law does not require the issuance to a foreign state but in the interest
of a foreign state [20, 93].

Dikov has examined the issue as performed espionage and from the point of view
of the stages of crime as completed espionage, as the placement of a person in the service
of another state or foreign organisation to spy and collect spy information are the initial
stages of spying, which usually ends with the issuance of such information [11, 167].
The clarification made by Velchev is appropriate regarding conclusions drawn by Nenov
on issuance and his addition that if the information is saved on a certain medium, its
issuance can be done with delivery of the carrier itself [37, 140].

Moreover, his conclusion that it is not always necessary for these two forms of
the act of collecting and issuing the state secret to be connected with each other, but
they can exist completely independently, is extremely important.

In this sense, when a person has confessed a state secret to a foreign state or organi-
sation, it must not have always been a necessarily preliminary collected information
because it is practically possible to have been collected by one person and transmitted
by another one. Another possible assumption is that the person who has issued the state
secret to a foreign state or organisation has received (collected) it without performing any
activity (one receives or has access to such information by virtue of one’s official position).
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With regard to the concepts used in the Criminal Code — “foreign state or organisa-
tion”, some clarifications are also. According to the linguistic interpretation of the norm,
a “foreign state” should be understood as any other country that is not the Republic
of Bulgaria, while a “foreign organisation” should be understood as an organisation
being either an international or having political, military, social or another nature, or
one pursuing public goals where the Republic of Bulgaria does not participate (is not
a member).

The opinion of Velchev on the question of whether espionage can be committed
in favour of a private organisation established in another country is of certain interest.
According to him, a foreign commercial or even political organisation as well as an indi-
vidual could not threaten and affect the object of violation referred to in Art. 104 of
the Criminal Code in such a way as to impose responsibility for spying. In this connection,
he considers that, in existence of data on this type of activity, criminal responsibility for
crimes under Chapter XII, Section I of the Criminal Code “Crimes Against State Secret
Information and against Foreign Classified Information” can be successfully pursued
(37, 142].

From a subjective viewpoint, “spying” crime is always intentional. The reasons
for spying activity are irrelevant to the content of crime and can have been dictated
by various inducements — from pure damage of state interests to pursuit of purely
material interests, as with the second form of executive act — collection, the law also
requires the pursuit of a special espionage purpose. It is irrelevant for the content of
crime whether the information issued could be used by the foreign state or not. It is
irrelevant for the complexity of the act whether the information provided could be used
by the foreign state or not.

Unlike the collection of information being a state secret and placement into ser-
vice of a foreign state or organisation, which by its very nature is a preparatory activity,
the spying activity ends with issuing information that constitutes a state secret. Thus, with
issuing information, the act is completed with the fact of its provision, its perception by
a representative of a foreign state or organisation or realisation of factual authority over
the medium, which it has been materialised on. Art. 104, para. 2 of the Criminal Code
provides an incentive norm concerning active acts of the perpetrator on disclosure of
their spying activity to authorities, which is a subject to criminal liability in mitigating
circumstances.

The second content of espionage settled in the text of Art. 105 of the Criminal
Code is subsidiary regarding the main content under Art. 104 of the Criminal Code and
could only be applied in cases where there is no typical spying activity under Art. 104,
para. 1 of the Criminal Code. According to the text of Art. 105, para. 1 of the Criminal
Code, the subject of crime is any criminal responsible person who has consented to
be in the service of a foreign state or foreign organisation to serve as a spy. By its very
nature, the executive act is expressed in placement in service of a foreign state or foreign
organisation.
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This placement in service is a kind of preparation for committing the crime of
espionage under Art. 104, para. 1 of the Criminal Code, which has been raised as a sepa-
rate crime by the legislator, the completion of which requires only the person’s consent
for placement in service to perform a spying activity.

Most researchers on espionage assume that putting oneself in service to a foreign
state or organisation is a bilateral process requiring agreement between the participants in
it — expression of necessity and consent to work with the person placing oneself in service
by the representative of foreign state or organisation and on the other hand, readiness to
collect and issue (handle) information representing a state secret declared by the person
placing oneself in service. The use of the phrase “to serve as a spy” clearly indicates
the intention of the perpetrator to establish a continuous state — to assist a foreign state
or organisation. Therefore, from the subjective viewpoint, the crime under Art. 105 can
only be performed with a direct intent. An additional condition for the compliance with
the content of crime under Art. 105, para. 1 is that the perpetrator’s criminal activity
does not go beyond the scope of prior consent to spying activity. Any targeted actions
to collect or transmit information to a representative of a foreign state or organisation
would be qualified according to the main text of Art. 104, para. 1 of the Criminal Code.

The regulation of Art. 105, para. 2 of the Criminal Code provides release of a crim-
inal perpetrator who has agreed to serve in the benefit of a foreign state or organisation
if voluntarily disclosed oneself to the authorities. The law does not introduce any addi-
tional requirement, except for the perpetrator to reveal the fact that he has agreed to
serve as a spy, which in practice does not fully justify the exclusion of criminal liability
for the perpetrator.

Regarding lack of other requirements related to the application of incentive norm
of Art. 105, para. 2 of the Criminal Code, in addition to the disclosure of the activity
carried out by the perpetrator to authorities, it would be logical for the regulation to
require additional activity of the exposed perpetrator by providing full information about
the foreign intelligence service or organisation that he has served, specific facts about
the criminal activity as well as certain representatives of the foreign state or organisa-
tion one contacts with. In this sense, a proposal de lege ferenda for amending and sup-
plementing the text of Art. 105, para. 2 of the Criminal Code has been made by Boris
Velchev who has introduced an additional condition under Art. 105, para. 1 that, except
for the disclosure of the criminal perpetrator to the authorities, one has to announce
everything known in connection with the crime committed [37, 152].

The practice of the Supreme Court of the Republic of Bulgaria related to espionage
crimes is insufficient and contains only a brief comparative analysis of the main text of
crime under Art. 104 as well as comments related to the subsidised nature of regulation
of Art.105 of the Criminal Code.

With respect to Art. 104, para. 1 of the Criminal Code, the court considers that in
order to carry out the composition of the offense, it is necessary for the perpetrator to have
issued or collected, with the purpose of issuing a foreign state or foreign organisation,
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information constituting state secrets, the two preconditions in the law being given
alternatively (sufficient presence of one of the two preconditions) and not cumulative.

With respect to Art. 104, para. 1 of the Criminal Code, the court considers that to
carry out the contents of crime, it is necessary for the perpetrator to have issued or col-
lected information constituting state secrets on the purpose of issuing to a foreign state
or foreign organisation where the two preconditions in the law are given alternatively
(the presence of one of the two preconditions is sufficient) but not cumulative. To apply
the provisions of the privileged regulation under Art. 104, para. 2 of the Criminal Code,
determining criminal liability in circumstances mitigating criminality, if the perpe-
trator voluntarily reveals the committed crime to the respective authorities, the court
considers that the same liability refers to both prerequisites under Art. 104, para. 1 of
the Criminal Code (Cf. Decision No. 108 from 18 October, 1973 of the Supreme Court of
Criminal Case No. C-96/1973, I** Criminal Division). To consider spying under Art. 104
of the Criminal Code, it is sufficient for the perpetrator to have collected information
for the purpose to issue it to a foreign state or foreign organisation in the future or to
have already issued this information to them. No other result — damage — is required to
have occurred (Cf. Decision No. 33 from 29 April, 1978 of the Supreme Court of Criminal
Case No. 23/1978, 1t Criminal Division).

For assistance in committing a crime referred to in Art. 104 of the Criminal Code,
the Supreme Court has expressed opinion that the fact of spying information is trans-
mitted to a foreign citizen who collects such information does not make the person
who transmit them an assistant. He remains the perpetrator of the crime referred to in
Art. 104 of the Criminal Code.

For the content of Art. 105 of the Criminal Code it is necessary for the perpetrator
to be placed in the service of a foreign state or foreign organisation in order to serve as
a spy and not to take action for the collection and issuance of the spyware in the meaning
of Art. 104 of the Criminal Code. However, if one has developed a spying activity, the per-
petrator will be for criminal liability referred to in Art. 104, para. 1 of the Criminal Code
(Cf Decision No. 31 from 4 April, 1978 of the Supreme Court of Criminal Case No. 1/1978,
1%t Criminal Division).

Contrary to the prevailing opinion of espionage researchers on the fact of accepting
to do a favour to a criminal, the judicial practice related to Art. 105, para. 1 of the Criminal
Code accepts that for the crime commission it is not necessary to serve as a spy of
a foreign state or a foreign organisation to be accepted by their authorities. According
to the practice of the court, since such a person has explicitly stated being a spy serving
a foreign state, even if the foreign state or organisation has not explicitly accepted that,
this person can always be sought to fulfill their promise. No other features are required
except for the perpetrator to have given his/her consent to serve as a spy. If one has begun
to collect information or data presenting a state secret or to collect and transmit such
information, the perpetrator will have committed a crime “espionage”, which is the sense
of regulation of Art. 105, para. 1 of CC. Besides that, to implement the content of crime,
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the representative of the foreign state or organisation, which the perpetrator has agreed
to serve for as a spy, it is not necessary for this representative to be part of the staff of
the foreign intelligence (Cf. Decision No. 42 from 11 April, 1971 of the Supreme Court of
Criminal Case No. 49/1971, 1° Criminal Division).

Discussions

Comparing legal analysis of espionage norms both in Bulgarian and Latvian legisla-
tion and considering the current tendencies, the total range and aims of spying activity
as well as the current state of legislation in the NATO and EU member states allows for
the conclusion that regulations referred to espionage in the Bulgarian Criminal Code
and the Latvian Criminal Law provide sufficiently complete and effective protection of
social relations regarding keeping the state secret while considering national specificities
of legal issues.

In addition to the above mentioned, it should be considered that more attention
has to be paid to a problem which has not been sufficiently discussed in the criminal
law science, yet has increased its significance — namely, performing espionage and other
activities directed to state security through using agents of influence.

Additionally, besides doing mere espionage activity, foreign states aim at using
other means to acquire both information and positions in the state by being an object of
interest with the purpose to directly influence decision-making and the entire state policy.

As it is known, under current conditions of total intelligence, the main priority in
the work of foreign special bodies is, besides receiving information through using tech-
nical methods, to acquire agent information and influence through introducing agents
(the agent is a person, who has agreed to perform certain functions and tasks on someone’s
behalf or in someone’s favour from the viewpoint of special bodies, those are people who
intentionally work to benefit them regardless of their positions — no matter whether their
activity is directly connected with them) on different key positions in the state, which is
the object of intelligence interest.

The use of so-called agents of influence is not a novelty in spying and inter-state
relations. It has been known since antiquity through conclusion of the so-called dynastic
marriages. Nowadays, and especially in recent decades, the use of agents of influence is
an extremely common practice by foreign intelligence agencies and other organisations.
In order to effectively achieve their goals, these agencies and organisations carry out
whole sets of activities to acquire and prospectively implement agents for intelligence who
would have access not only to important government documents and decision-makers,
but also to the very process of discussing and adopting these decisions.

The positions that these individuals have or may acquire as well as the opportu-
nities created for personal contacts with officials occupying key positions in the state
and the executive authorities and access to information of interest to a foreign state or
organisation give them opportunity to receive information of extremely high degree of
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reliability and significance. Through such positions occupied, they have an opportunity
to specify important details for the foreign state or organisation with the planned actions
on the state related to a state of interest as well as with the implementation of subsequent
control over their completion.

In such intelligence positions objectively created, the agent of influence may have
direct or indirect access to original secret documents containing state secrets, as well
as to persons directly related to the documents — being their authors, and by engaging
them in a conversation to provoke actions or monitor reactions, to specify individual
details of interest to a foreign state, intelligence service or organisation and directly affect
decision-making of the state. In a certain number of cases, foreign intelligence agencies
and organisations, through the actions of agents of influence, directly aim at destabilising
the state or even overthrowing the government.

Undoubtedly, realisation of this type of action directly affects external security
of a state as these could directly influence internal or international decision-making
of the state, as well as have an influence on defining its overall policy. In their nature,
such actions should be categorised as a form of assistance to a foreign state against
the Republic of Bulgaria as related to Art. 100, para. 2 of the Criminal Code. As far as
they have direct purpose to affect certain decisions or the overall state policy in direc-
tion desired by the foreign state or organisation, they could also be defined as a form
of hostile action.

In this sense, the executive act of crime as referred to in Art. 104 and 105 of
the Criminal Code of the Republic of Bulgaria may include acts not only of collection
and issuance of information, which is a state secret. Possibility of adopting texts in
the Criminal Code providing criminal liability for anti-state activity performed by agents
for influence should also discussed. In practice, through their activities, this category
of persons creates real preconditions for damaging national security and directly affect
national interests.

Conclusions

Finally, it could be concluded that historical-legal and comparative-legal analysis
of criminal laws for espionage in Bulgaria and Latvia has shown that the legislation
concerning the protection of state secrets has been developed in compliance with the his-
torical backgrounds of both countries. Similarities in the Criminal Code of Bulgaria and
the Criminal Law of LSSR during the so-called socialist period were due to the ideological
concept of “state secret” imposed by the political system in the USSR-satellite countries.

Analysis of legislative regulations related to espionage has also defined some
common features of amendments made in the legislative acts after the democratic changes
in Bulgaria and the development of Latvia after the country became independent from
the Soviet Union.

— 139 —



S OCRATE S RSU elektroniskais juridisko zinatnisko rakstu zurnals 2018, NR. 3 (12)

Petar Koev. Espionage in Bulgarian and Latvian Criminal Law —
Comparative Legal Analysis

However, regardeless being NATO and EU member states, they have the same
political values, the legislation on spying in each country has preserved part of its speci-
ficity based on national traditions and aims.

The study in this paper has also proved that the regulations of spying have been
developing to meet current regional needs and state political priorities.

Spiegosana Bulgarijas un Latvijas
kriminaltiesibas - salidzinosa juridiska analize

Kopsavilkums

Spiegosanas definicija klasificé spiegosanu ka darbibu, kas ietver informacijas vak-
$anu, slepenu nosutisanu vai tas zadzibu, kuras mérkis ir vélak nosutit noteiktu slepenu
informaciju. Sauraka nozimé spiego$ana tiek izprasta ka nozieguma veids, kas ietekmé
valsts aréjo drosibu. Raksta aplikota kriminaltiesibu aktu, kas izstradati, lai cinitos pret
spiegosanas darbibam, attistiba un problémas Bulgarija un Latvija, analizéjot véstu-
riski juridisko un salidzinosi juridisko kriminallikumu attistibu spiegosanas jautajuma.
Pétijuma rezultati layj secinat, ka tiesibu akti par valsts noslépuma aizsardzibu ir izstra-
dati ne vien atbilstosi abu valstu vésturiskajiem apstakliem, bet ari ievérojot pasreizéjas
regionalas vajadzibas un valsts politiskas prioritates.

Atslégvardi: spiegosana, kriminallikums, valsts noslépums, klasificéta informacija,
konfidenciala informacija, izpausana.
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