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Prieksvards

Lasitaju uzmanibai tiek piedavats kartéjais Socrates izdevums, kura ietvertie raksti
veltiti starptautisko, civiltiesisko un kriminaltiesisko zinatnu problematikai, atsedzot Latvijas,
Gruzijas un Kazahstanas tiesibu zinatnieku redzéjumu.

Jaunais tiesibu zinatnieks no Gruzijas Giga Abuseridze (Giga Abuseridze) ir apkopojis
informaciju par subsidijam atjaunojamas energijas nozarg, to juridisko statusu un domstar-
pibam $aja jautdjuma ar Pasaules Tirdzniecibas organizaciju. Ka zinams, ari Latvija nav vienota
viedokla par atjaunojamiem energoresursiem.

AlimzZans Bekmagambetovs (Alimzhan Baurzhanovich Bekmagambetov) analizé krimi-
naltiesiskas un kriminologiskas problémas, kuras ir saistitas ar cilvéku tirdzniecibu Kazahstana.
Interesanta ir autora pieeja $o noziegumu klasifikacija.

Latvija joprojam nozimiga probléma no starptautisko tiesibu viedokla ir nepilsonu tie-
siskais statuss un to risinasanas iespéjas nakotné. Zinatniski izsvérti $o probléemu analizé
Janis Grasis.

Jaatzist, ka pilnigi jauna téma Latvijas tiesibu zinatné ir dazadi sporta tiesibu aspekti.
Saja krajuma jauna tiesibu zinatniece Marina Kamenecka-Usova apskata sporta stridu un
mediacijas problémjautajumus.

Ne mazak saisto$s un ar jaunu pieeju ir Aldonas Kipanes analitiskais raksts par inova-
tiviem elementiem Latvijas kriminologija, kura vina detalizéti pievérsas kriminologijas salidzi-
no$ajiem un gimenes aspektiem. Gimenes kriminologiskie komponenti no $ada skatupunkta
lidz $im Latvija nav aplikoti.

Aktualas kriminologiska rakstura problémas analizei ir veltits ari Kristines Aren-
sones raksts. Noziedzibai, tostarp krapsanam, globalizacijas apstaklos aizvien izteiktakas
klast transnacionalas iezimes, kas nosaka nepieciesamibu nodrosinat starptautisko tiesisko
sadarbibu. K. Arensone lasitaju uzmanibu pievérs sadarbibas modernizacijas virzieniem un
probléemam.

Noziedzibai globalizacijas apstaklos ir transnacionals raksturs, turklat ta ka sociali tie-
siska rakstura paradiba klast aizvien komplicétaka. Tas nosaka nepieciesamibu aizvien biezak
izmantot operativas darbibas noziedzibas apkaro$anas joma. No $i aspekta interesants un
saturiski nozimigs ir Aleksandra Matvejeva raksts, kurs veltits operativas darbibas tiesisko
problému izpétei.

Specifisks, bet noderigs tiesibu véstures un civiltiesibu specialistiem varétu bat Allara
Apsisa un Daces Tarasovas raksts, kura aplakoti nomas jeb ires liguma piemérosanas aspekti
darba tiesisko attiecibu reguléjuma konteksta, kas ir saistits ar romiesu tiesibam.

Saja Socrates izdevuma ir ieklautas zinatniskas publikacijas par dazadam tiesibu jomam,
tapéc cerams, ka ikviens lasitajs $aja krajuma atradis ko noderigu un atbilstosu savam interesém.

ANDREJS VILKS, Dr. iur., profesors
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Foreword

Another issue of Socrates has become available for readers’ evaluation. This edition encom-
passes articles which are devoted to the scientific problem of international law, civil law and
criminal law, revealing the specific outlook of law scientists from Latvia, Georgia and Kazakhstan.

The young law scientist from Georgia Giga Abuseridze has collected the informa-
tion about subsidies in the renewable energy sector, their legal status and disagreements on
the matter with the World Trade Organisation. As known, Latvia also does not possess unani-
mous opinion about the renewable energy resources.

Alimzhan Baurzhanovich Bekmagambetov analyses criminal law and criminological
issues connected with human trafficking in Kazakhstan. The approach to the classification of
such crimes by the author is truly interesting.

In Latvia, form an international law point of view, a very topical problem remains the legal
status of non-citizens and ways of addressing the issue in the future. Scientifically elaborate
approach to the problem analysis has been provided by Janis Grasis.

It must be acknowledged that a novel topic in the Latvian law science has become various
sport’s law aspects. The young law scientist Marina Kamenecka-Usova has addressed the ques-
tion of sports disputes’ and their mediation tactics.

Not less binding and with an innovative approach is Aldona Kipane’s analytical article
about the ground-breaking elements in criminology in Latvia, where she provides a detailed
comparison of criminology and family aspects. Family criminological components have never
been addressed through such a prism in the Republic of Latvia.

Kristine Arensone’s article also presents analysis of the issue of a topical criminological
nature. Criminality, including embezzlement, possesses more and more transnational features
due to the ever-increasing globalisation, which calls for urgent need for international legal
cooperation. K. Arensone intrigues readers through addressing modernisation trends and
problems of such cooperation approaches.

Criminality in times of globalisation possesses a transnational nature. Moreover, as
a socially legal phenomenon it tends to become more and more complex. Therefore, there
is a need to more frequently use operational activities in crime prevention. This point of view
interestingly and with a meaningful content has been presented in Aleksandrs Matvejevs’
article, which is devoted to the study of legal operational activities.

Specific yet valuable for law history and civil law scientists may be Allars Apsitis and
Dace Tarasova’s article, which discusses aspects of the lease or rental agreement in the context
of regulating labour relations, which, however, is connected with the Roman law.

This Socrates edition includes scientific articles on different areas of law; therefore, it will
provide something useful and relevant that will suit every reader’s taste.

ANDREJS VILKS, Dr. iur., Professor

—6—
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Legal Status and Overview of World
Trade Organization Disputes Involving
Subsidies in the Renewable
Energy Sector

Giga Abuseridze

Riga Stradins University,
Doctoral Study Programme
“Legal Science”, Georgia
giga.abuseridze@yahoo.com

Abstract

This article is divided in several sections. The first one offers an overview of the dis-
putes of the World Trade Organisation involving subsidies in the renewable energy sector.
The second one focuses on the recent decisions reached in Canada-Renewable Energy
and Legal Analysis of the Renewable Energy Decision.

Keywords: World Trade Organisation, renewable energy, dispute settlement body,
feed in tariff.

Introduction

So far, the Dispute Settlement Body (DSB) of the World Trade Organisation (WTO)
has been presented with a few disputes regarding renewable energy, while none has
been presented in relation to a measure supporting fossil fuels and especially oil. On
the other hand, several disputes concern export and local content subsidies. The finding
and conclusion reached by the WTO panel and Appellate Body in these cases can surely
help clarify the WTQ’s approach towards such types of governmental support. What
can be concluded from the analyses below is that both the panel and Appellate Body
have interpreted the rules quite narrowly, so as not to leave much space to state’s policies
in favour of renewable. This is despite the inarguable evolution of the WTO case law
towards its deep and final objectives represented by the WTO preamble when it comes
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to assessing the relationship between trade and non-trade concerns, and especially
the environment.!

The first two disputes are related to the Canadian renewable energy genera-
tion sector: Canada Feed in Tariff Program and Canada-Renewable Energy.? In both
disputes, the Canadian measures challenged by the European Union (EU) and Japan,
respectively, as well as the WTO provisions, violations of which have been complained
of, are the same. Both the EU and Japan challenged the FIT programme established
by the Canadian province of Ontario in 2009 providing for the guaranteed, long-term
pricing for the output of renewable energy generation facilities that contained a defined
percentage of domestic content. The complainants deemed this programme to be incon-
sistent with Article 3.1 (b)3 and 3.2% of the Agreement on Subsidies and Countervailing
Measures (SCM Agreement)® because of the local content requirement present in the feed
in tariff system®. The panels circulated their Reports on 19 December, 2012, rejecting
the claim of the complaint that the challenged measures were to be considered subsidies,
according to the SCM Agreement.

In 2010, another dispute was initiated; this time by an investigation carried out
by the United States Trade representative (USTR) on 15 October, 2010, which covered
a broad variety of Chinese policies and practices affecting trade and investment in
the wind power technology sector.” As a follow-up to this investigation, the United
States held WTO consultations with China on 16 February, 2011. 8 However, such consul-
tations did not cover all the issue raised in the investigation but rather focused on sub-
sidies. The US made a clear view that the subsidies, provided to Chinese wind turbine

I Towards a Universal Justice? Putting International Courts and Jurisdictions into Perspective. Edited
by Dario Moura Vicente. Brill / Nijhoff, 2016, p. 334—345.

2 Panel Report. Canada Measures Relating to the Feed-in Tariff Program (Canada Feed-in Tariff
Program), WT/DS,,¢R (Dec. 19, 2012) and appellate body report, WT/DS,,s/AB/R (May. 6, 2013);
Panel Report. Canada — Certain Measures Affecting the Renewable Energy Generation Sector
(Canada-Renewable Energy), WT/DS,;,/R (Sep. 3, 2010) and Appellate body Report, WT/DS,;,/
AB/R (Dec. 19, 2012).

3 SCM Agreement, Article 3.1 (b) reads: “Except as provided in the Agreement on Agriculture, the fol-
lowing subsidies, within the meaning of Article 1, shall be prohibited 9b) subsidies contingent,
whether solely or as one of several other conditions, upon the use of domestic over important goods.”

4 According to SCM Agreement, Article 3.2, “The member shall neither grant nor maintain subsidies
referred to in paragraph 1.”

5> Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh Agreement
Establishing the World Trade Organisation, Annex 1A, 1869, UN.T.S. 14.

¢ The other claims regarded the alleged violation of Article 2.1 of the Agreement on Trade Related
Investment Measures (TRIMS) and GATT Article III; 4.

7 The USTR investigation was based on a petition filed on September 9, 2010 by the USW. C. Moyer,
J. Wanging & T. P. Stewart, on behalf of the United Steel, Paper and Forestry, Rubber, Manufacturing,
Energy, Allied Industrial and Service Workers International Union.

8 China-Measures Concerning Wind Power Equipment, Supra note 66.

— 8 —
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manufactures under the Special Found Programme through which Chinese manufac-
turers of wind turbines and of its components can receive multiple grants, were pro-
hibited because they were conditioned upon the use of domestic over imported goods
(and therefore prohibited according to Article 3 of the SCM Agreement). Following
those consultations, Chine took action formally revoking legal measure that had created
the Special Fund programme.

Two new requests for consultation were presented in 2012 and 2013: European
Union and Certain Member States — Certain Measures Affecting the Renewable Energy
Generation Sector® and India — Certain Measures Relating to Solar Cells and Solar
Modules'°. In the first case, Chine requested consultations with the EU, Greece and Italy
regarding certain feed in tariff programme implemented by a number of the EU member
states in the renewable energy sector; while in the second, the US challenged Indian
measures relating to domestic content requirement under the Jawaharial Nehru National
Solar Mission (NSM) for solar cells and solar modules.

Disputes Involving Canada and Renewable Energy:
Is there Room for Change?

All the disputes briefly described above involve subsidies related to renewable
energy enterprises, considered to be prohibited according to Article 3 of the SCM Agree-
ment due to the local content requirement prescribed there.!! However, the China
Wind dispute, the official position of the panel is unknown because China removed
the measure at stake after consultations with the US, and the last two disputes are still
at request for a consultation stage, the panel and Appellate Body Reports on Canada
Feed in Tariff Programme and Canada-Renewable Energy, offers interesting insights
on the problems of subsidies in the renewable energy sector. In order to decide whether
subsidies generally prohibited might be permitted because of their “green” nature, we
will answer two questions: whether measures supporting renewable energy are to be
considered as “subsidies” according to the SCM Agreement, and if they are, whether
those can still be justified.

Regarding the first part of a question: The SCM Agreement provides definition
of “subsidies” in Article 1: a subsidy exists whenever a financial contribution is made
by a government or any public body within the territory of a member, which confers

9 Request for consultation by China, European Union and Certain Member States — certain Measures
Affecting the Renewable Energy Generation Sector, WT/DS ,5,/, (Nov. 5, 2012).

10 Request for consultation by United States, India certain Measures Relating Solar Cells and Solar
modules, WT/DS456/1 (Feb. 6, 2013).

11 SCM Agreement, Article 3,1 (b) identifies the following subsidies as prohibited: “Subsidies contin-
gent, whether solely or as one of several other conditions, upon the use of domestic over imported
good.”

— 9 —
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a benefit. Moreover, according to Article 1.2, only a measure that is a “specific subsidy”,
as defined in Part I of the SCM Agreement, is a subject to the WTO’s subsidies discip-
line. In order to verify whether measures adopted to support trade in renewable energy
fall within the scope on the SCM Agreement, two requirements need to be analysed:
(a) the existence of a financial contribution of public nature, and (b) the existence of
a benefit.

Regarding the second question: The complainants in Canada-Renewable Energy
and Canada Feed in Tariff Program disputes were not able to prove the existence of
a benefit for the recipient of the government measure, and, therefore, there was no viola-
tion of the SCM Agreement by the Government of Ontario. It might be, nevertheless,
interesting to conduct a purely theoretical reasoning over the possibility to justify
measures supporting renewable energy if they were to be found to be “prohibited sub-
sidies” according to ACSM Article 1 and 3. In particular, I would like to address issues
which have proved to be extremely controversial: the possibility to apply the general
exceptions set out in GATT Article XX to the ACSM, since the latter lacks its own
exceptional clause.

Can GATT Article XX be applied to a subsidy, which goes beyond the scope
of the Agreement? In other words, can GATT Article XX integrate the provisions of
the SCM Agreement? Various arguments can be made against such applicability. First of
all, one might stress the fact that in order for GATT Article XX to be applied, the SCM
Agreement should explicitly recall it, as it happens in the Agreement on Sanitary and
Phytosanitary measures (SPS Agreement), which makes express reference to GATT
Article XX(b) in Articles 1 and 2.4.!2 Furthermore, not only does the SCM Agreement
not mention such provision but, in Article 3.1, on prohibited subsidies, it is specifically
excluded from the scope of the provisions provided in the Agreement of Agriculture.
Finally, the Agreement on subsidies used to have its own exception, enshrined in Article 8,
is now no longer in force. The existence of a provision similar to Article XX but designed
exclusively for the SCM Agreement could be seen as a sign of inadequacy and eventually
inapplicability of GATT Article XX.13

On the other hand, a few arguments have been proposed in favor of the applicability
of GATT Article XX to the SCM Agreement: the first one relates to a general principle of
international law, the second one is the result of a purely logical reasoning, and the last
one is based on the WTO case law. First, we need to consider the hierarchy of the different
agreements belonging to the WTO legal framework. As a matter of fact, the principle of
lex specialis derogat legi generali, widely applied by international courts and tribunals,

12 According to SPS Article 1, members desire, to elaborate rules for the application of the provi-
sions of GATT 1994 which relate to the use of sanitary or phytosanitary measures, in particular
the provisions of Article XX (b).

13 Rubini, L. The Subsidization of Renewable Energy in the WTO: Issues and Perspectives, supra
note 24, at 34.

— 10 —
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is a broadly accepted customary international law principle of treaty interpretation.#
The GATT is applied as soon as trade in goods is affected, and can be therefore clas-
sified as lex generalis, while the SCM Agreement as well as other agreements such as
the SPS, the TBT and others have a specific scope of application and therefore qualify
as lex specialis. This means that, while the provisions of the SCM Agreement as lex spe-
cialis take precedence over those of the GATT lex generalis in case conflict, the GATT
remains always applicable to fill in possible gaps, where the SCM Agreement does not
specifically contemplate otherwise. The second argument is purely logical. It stems from
the analysis of the different measures covered by the two agreements (GATT and SCM
Agreement) and from the consideration that denying the applicability of the exceptions
set out in GATT Article XX to subsidies would create irreversible and unjustified policy
inconsistencies. As a matter of fact, the GATT covers measures such as total bans and
quotas which are widely known as more restrictive and trade distorting than subsidies.
Needless to say that such an approach would end up allowing more distorting measures
and banning less distorting ones. !°

Finally, the last argument is based on the WTO case law. In the China Publications
and Audiovisual Products'® dispute, the Appellate Body agreed that Article XX of the
GATT could be applied to China’s Protocol of Accession (in particular to Article 5.1),
and for the first time it showed a positive attitude towards the idea that such provision
might be applicable beyond the scope of the agreement. There is still a crucial difference
between China’s Accession Protocol and the SCM Agreement: the latter like the other
WTO agreement does not include a general “without prejudice clause” as written in
China’s Accession Protocol. Whether this obstacle could be overcome or not based on
the legal relationship between the SCM Agreement and GATT provision is still debated.

It follows that the WTO treaty structure is complex and the relationship between
the provisions of the WTO Agreements is not at all clear. On the one hand, the WTO panel
and Appellate Body are not likely to agree on the application of Article XX to the SCM
Agreement provisions, since, in the interpretation of the WTO agreements, they have often
adopted a quite narrow approach that appears to apply the rules of the Vienna Convention
on the Law of Treaties (VCLT) rather mechanically. On the other hand, the recent ruling in
the aforementioned China Publications and Audiovisual Products case represents a “wel-
come development in WTO jurisprudence”.’” Undoubtedly, however, allowing GATT

14 Pauwelyn, J. Conflicts on Norms in Public International Law: How WTO Related to Other Rules
of International Law, 2003, p. 385.

15> Howsem, R. Climate Change Mitigation Subsidies and WTO Legal framework: A Policy Analysis,
International Institute for Sustainable Development, 2010, p. 13.

16 Appellate Body Report, China-Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products (China Publications and Audiovisual
Products), WT/DS3¢3/AB/R (Dec. 21, 2009).

17 Ya Qin, J. Pushing the Limits of Global Governance: Trading Rights, Censorship and WTO Juris-
prudence, supra note 94, at 293.
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Article XX to be used to justify any WTO violation even beyond the list of objectives
mentioned therein would confer considerable power to the panel and the Appellate Body,
increasing the discretion they already exercise in the weighting and balancing activity
required under Article XX.

Legal Analysis of Renewable Energy Decision

The Canada-Renewable Energy case is about two markets: (1) the market for renew-
able energy equipment production and investment, and (2) the market for electricity.
The renewable energy equipment market is a global market, and Canada has allowed its
province Ontario to erect discriminatory barriers against importation of those products
(barriers that can only make renewable energy more costly in Canada). By contrast, the elec-
tricity market has traditionally been local, with cross-border electricity trade limited by
geography and grid connection infrastructure. While the economic impact of a FIT may
primarily be to incentivize investment in new renewable energy capacity and equipment
installation, the policy is implemented with payments based on electricity generation.

In its decision, the Appellate Body addresses mainly the market for electricity,
as that is where the subsidy would be legally defined. However, the decision makes
a distinction between electricity from certain renewable sources and other generation.
Indeed, the Appellate Body seems to split the market between those two sources. This
is an important development, because electrical current from the two sources is physi-
cally identical and interchangeable in use.

TRIMS Agreement and GATT Article i

Canada-Renewable Energy marked the first Appellate Body decision under the
TRIMS agreement, thereby laying precedents for future jurisprudence on the application
of the TRIMS non-discrimination disciplines. The Appellate Body reversed the panel so
as to reduce the scope of the derogation for government procurement in GATT Article III.
This holding has implications for TRIMS because that agreement and GATT Article Il are
so closely interconnected.

The panel began its evaluation under the TRIMS Agreement by considering whether
the FIT program was in fact an investment program and, if so, whether it was trade-
related. (Canada did not contest that the measure fit within the scope of the TRIMS
Agreement.) A previous panel, Indonesia-Autos in 1998, took the same approach, but
the Autos panel decided that the contested measure was an investment measure based
on its announced purpose and legislative text. '8 By contrast, the Renewable Energy panel
decided that the FIT was an investment measure not only based on legislative record, but
also considering the evidence that Ontario’s scheme had in fact attracted investment in

18 Panel Report, Indonesia — Autos, DS64, para. 14.80.
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equipment manufacturing. Like the Autos panel, the Renewable Energy panel found that
the investment measure was trade-related based on its minimum local content require-
ment. These findings were not reviewed by the Appellate Body.

The TRIMS Agreement lacks any substantive disciplines independent of the GATT;
therefore, evidencing a violation of GATT Article III or XI is necessary to show a violation
of TRIMS Article 2. Ontario’s measure was not a quantitative restriction, so if there was
a violation of GAT'T, it had to be a violation of Article III:4 (national treatment). The key
question before the panel was how to apply the language in Article I11:8(a), which carves
out from the disciplines f Article III certain activity related to government procurement
the Appellate Body refers to Article I11:8(a) as a “derogation”. !

Canada’s defense to the cause of action under TRIMS was based solely on Article
I11:8(a); namely, due to the nature of the program being a market created by and for
the government and its entities, it was not a subject to Article III's obligations. The EU
offered an expansive reading of TRIMS Article 2.2 and the TRIMS Illustrative List that
suggested a discriminatory measure on the Illustrative List could be found to be a viola-
tion of GATT Article I1I:4 irrespective of the Article I11:8 procurement derogation. In its
decision, the panel rejected that argument, and its analysis was upheld by the Appellate
Body.?° In doing so, the Appellate Body suggested it was a providing a “harmonious”
interpretation of TRIMS Articles 2.1 and 2.2 together.?! Moreover, the Appellate Body
held that the TRIMS Illustrative List is not a closed list and that GATT Article I11:8(a)
provides “rights” to WTO Members.

Thus, the availability of Article III's procurement derogation was the central feature
of the TRIMS and GATT analysis. This question was nearly a tabula rasa for the WTO
dispute system, as no previous WTO jurisprudence on GATT Article I11:8(a) had occurred.
As a result, both the panel and the Appellate Body devoted considerable attention to
the interpretation of Article I11:8(a). Although the Appellate Body upheld the panel’s con-
clusion that the challenged measure did not fit within the terms of the Article I11:8(a)
derogation, it declared that the panel had erred on a key analytical point.

In determining the applicability of GATT Article III, the panel divided the analysis
into three prongs: first, whether the measure is a law, regulation, or requirement gov-
erning procurement; second, whether the measure involves procurement by govern-
mental agencies; and third, whether the procurement is undertaken for governmental
purposes and not with a view to commercial resale. On the first prong, the panel found
that the domestic content requirement for renewable energy equipment is a requirement

19 Appellate Body Reports. Canada — Renewable Energy / Canada — Feed-in Tariff Program,
para. 5.56 (noting that this term does not indicate who bears the burden of proof).

20 Panel Reports. Canada — Renewable Energy | Canada — Feed-in Tariff Program, para. 7.120;
Appellate Body Reports, para. 5.33.

21 Appellate Body Reports. Canada — Renewable Energy / Canada — Feed-in Tariff Program,
para. 5.26.
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governing the procurement of electricity because there is “very clearly a close relationship”
between the electricity allegedly being procured and the domestic content requirement
on energy generation equipment. On the second prong, the panel found that the measure
constitutes procurement by government agencies. On the third prong, the panel rea-
soned that if the purchase had been done with a view to commercial resale, then such
a purchase cannot be for governmental purposes. Focusing on the issue of commercial
resale, the panel considered and rejected several arguments by Canada that the nature
of the market undermined the commerciality of the sale. Consequently, the panel ruled
that the resale of electricity produced through the FIT program is “commercial” and
that the government indeed earns a profit. Thus, the Canadian Article I11:8(a) defense
was found to have failed on the third prong, and the panel did not rule on the existence
of “governmental purposes”.

The applicability of the Article I11:8(a) defense was appealed by all three parties.
Explaining that Article I11:8(a) was a derogation rather than a justification, the Appellate
Body provided what it called a “holistic” interpretation of the key terms in Article I11:8(a).
The Appellate Body’s dicta will surely guide future panels. The most important conclusion
reached by the appellators was that since both the obligations in Article III and the deroga-
tion in I1I:8(a) refer to discriminatory treatment of products, the same discriminatory
treatment must exist with both rules.?? Put another way, the product of foreign origin
being discriminated against must be in a competitive relationship with the product pur-
chased by the government.

Applying its interpretation to the facts, the Appellate Body noted that the dis-
criminatory treatment (in the form of minimum content) applies to renewable energy
equipment, while the government procurement concerns electricity. Since electricity is
not the same or as a competitive product to the electricity generating equipment that
is being treated less favorably, the Appellate Body reversed the panel on the first prong,
holding that the discriminatory measures were not covered by the Article I1I:(8)(a) deroga-
tion. The Appellate Body also reversed as “moot” all of the other legal interpretations by
the panel of Article I11:8(a).

The remainder of the panel’s finding with regard to TRIMS Article 2.1 and
Article I1I:4 was not challenged by Canada on appeal, and the Appellate Body made
it clear that this part of the panel’s analysis “stands”. Specifically, based on its conclu-
sion that Article I11:8(a) did not apply, the panel had analysed the Ontario measure
under Article III:4. The panel found that mere participation in the FIT program was
an “advantage” under the chapeau of Article 1(a) of the TRIMS Illustrative List and that
compliance with the domestic content requirements was necessary in order to obtain
this advantage. 2

22 Appellate Body Reports. Canada — Renewable Energy / Canada — Feed-in Tariff Program, para. 5.63.
The Appellate Body’s restatement of Article III:8(a) is summarized in ibid., para. 5.74.

23 Panel Reports. Canada — Renewable Energy / Canada — Feed-in Tariff Program, para. 7.165.
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Therefore, the panel concluded that the domestic content requirement of the FIT
was inconsistent with Article I11:4 and thereby also inconsistent with TRIMS Article 2.1.
These findings were upheld.

SCM Agreement Articles 1 and 3

The cause of action against the FIT contracts was that they violate SCM Agreement
Article 3.1(b), which forbids providing a subsidy contingent on local content. In adjudi-
cating this claim, neither the panel nor the Appellate Body reached this central issue,
because neither was able to validate the existence of a subsidy. The SCM Agreement
defines a subsidy in Article 1 as generally requiring the two prongs of a financial contribu-
tion from the government and a benefit to a recipient. Alternatively, a subsidy can also be
shown if, instead of a financial contribution, there is “any form of income or price support
in the sense of” GATT Article XVI (notification of subsidies). If found to be a subsidy,
then in view of the embedded LCR, the Ontario FIT would automatically be prohibited
under the SCM Agreement. (A separate question, not addressed in the adjudication,
would ask whether a FIT without an LCR would be specific and actionable under the SCM
Agreement with regard to trade in electricity.)

A key issue in this case was how, if at all, Ontario’s FIT contracts come within
the statutory definition of financial contribution. The SCM definitional provisions are
as follows: [A] subsidy shall be deemed to exist if:

(a) there is a financial contribution by a government or any public body within

the territory of a Member (referred to in this Agreement as “government”),

i.e., where:

() a government practice involves a direct transfer of funds (e.g., grants, loans,
and equity infusion), potential direct transfers of funds or liabilities (e.g., loan
guarantees);

(ii) government revenue that is otherwise due is foregone or not collected
(e.g., fiscal incentives such as tax credits);

(iii) a government provides goods or services other than general infrastructure,
or purchases goods;

(iv) a government makes payments to a funding mechanism, or entrusts or
directs a private body to carry out one or more of the type of functions
illustrated in (i) to (iii) above, which would normally be vested in the gov-
ernment and the practice, in no real sense, differs from practices normally
followed by governments.?*

All three litigants agreed that the contracts were financial contributions, but
the three governments offered different views as to the proper legal characterisation
between (i) and (iii) above.

24 SCM Agreement, Article 1.1(a)(1) (internal footnote omitted).
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The Appellate Body’s roadmap for how a panel should conduct the benefit analysis
in future FIT cases has been summarised in Table 1.

Table 1. Appellate Body’s suggested hierarchy for selecting comparator for benefit analysis

Source of benchmark Options for determining relevant market price
1. In-country benchmark (a) Market prices
(b) Administered prices determined based on price setting
mechanism

(c) Administered prices set through price discovery mechanism
such as competitive bidding or negotiated prices

2. Out-of country benchmark when | Same options, adjusted to prevailing conditions in the market

government intervention is of the defendant country
distortive
3. Proxy construction Appellate Body does not elaborate but presumably provides

analysis based on costs plus profit

The Appellate Body did not analyse or rebut the noteworthy dissenting opinion in
the panel report, which was emphasised by the previous Appellate Body jurisprudence
regarding the marketplace. The dissenting judge has found that the FIT contracts do
confer a benefit, because they bring high-cost and less efficient energy producers into
the wholesale electricity market when they would not otherwise be present. In addition,
an anonymous lawyer has pointed out that although a competitive market might not
achieve all of the objectives that the government may have for the goods or services
that are traded, such situation should not shield the related financial contributions from
the benefit analysis required by the SCM Agreement.

Conclusion

Canada-Renewable Energy presented a challenging case in which preferential pay-
ments for electricity generation were being used to incentivise capacity investment in
renewable energy, seeking to modify the generation mix in a historically regulated market.
At the same time, a local content requirement was used to earmark the preferential treat-
ment toward installing locally manufactured equipment. The panel and Appellate Body
were rightly in agreement that the LCR constitutes a WTO violation but demurred as to
whether a FIT constitutes a subsidy. The greater, unspoken question is whether WTO
law poses obstacles for socially merited environmental policies, and the dispute process
largely avoided this confrontation.

However, by avoiding the determination of whether an environmentally minded
programme confers a benefit under the SCM, the Appellate Body may have opened the
door for any number of well or poorly intentioned interventions. Cosbey and Mavroidis
make this point forcefully, noting the incongruity of the Appellate Body’s “acrobatic”
analysis in trying to avoid finding the FIT a subsidy (2014: 32 n. 24). The irony is that this
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broadening of benefit analysis, and all the machinations regarding the relevant bench-
marks in the electricity market, comes from a dispute that was fundamentally not about
electricity trade, as the complainants have no electricity trade with Canada. Rather,
the dispute was about eliminating non-tariff barriers to imported renewable energy
generation equipment.

In fact, were the FIT found to be an electricity subsidy, it would be difficult to find
a partner in electricity trade harmed by it and willing to challenge it. Meanwhile, one can
also think of other policy designs that would have economically equivalent effects for
the generation portfolio — namely, subsidies for renewable energy equipment and instal-
lation — and these would not trigger such analysis of the electricity market as the relevant
market would be that of the manufactured equipment. Furthermore, in this situation,
the subsidy would be viewed as a consumption subsidy; if also available to imports, rather
than a production subsidy, and again a finding of harm would be challenging to identify.

Thus, had the Appellate Body found that the FIT were a subsidy, it is far from clear
that this would have caused irreparable damage to renewable energy policy-making.
Still, that judgment might have led to a useful conversation about aligning the SCM
with internationally agreed-upon sustainable development goals. Instead, the Appellate
Body, like the panel, seems to have tried to shield the WTO from broad criticisms from
the environmental community. In the view of the author of this article, the environmental
community would be more comfortable with a new discussion of including reasonable
environmental exceptions in the SCM Agreement than with having to rely on judicial
creativity on an ongoing basis.

These tensions include, first, the insufficiency of current interpretive tools. Second,
the non-inclusion of energy or renewable energy in any WTO agreement makes it hard
for WTO rules to fully acknowledge and value the specific obstacles faced by renewable
energy producers and consumers. It is necessary to weight the positive externalities of
renewable energy use against the negative ones created by fossil fuels when evaluating
national policies, and the WTO still lacks a suitable mechanism to achieve this goal.
Third, the need to condemn local content requirement should be balanced with the neces-
sary, for developing countries and emerging economies, to develop or improve their
own domestic renewable energy industry, and a subsidy programme completely void of
a local content requirement would hardly help the country to develop its own domestic
production and market. One possible solution could be to include a period of transi-
tion, provided for in the Protocol of Accession, where the local content requirements are
accepted by the WTO until a certain level of development is reached. All these tensions
show the fundamental inadequacy of existing WTO rules in this area. It is now indisput-
able that climate change is one of the most relevant problems to face contemporary world
and it has to be addressed with new instruments, which, in the framework of the WTO,
would require a change of course: leaving the current judicial status-quo behind with
the adoption of a more flexible interpretation of the WTO Agreement toward sustainable
development and protection of the environmental.
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Pasaules Tirdzniecibas organizacijas stridu,
kas saistiti ar subsidijam atjaunojamas energijas
nozaré, juridiskais statuss un parskats

Kopsavilkums

Sis raksts ir sadalits vairakas sadalas. Pirma sniedz parskatu par Pasaules Tirdz-
niecibas organizacijas stridiem, kas saistiti ar subsidijam atjaunojamas energijas nozaré.
Otraja atspoguloti nesen pienemtie Kanadas lémumi par atjaunojamo energiju un tresaja —
juridiska atjaunojamas energijas analize.

Atslégvardi: Pasaules Tirdzniecibas organizacija, atjaunojama energija, stridu izskir-
$anas organizacija, tarifs.
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Abstract

In a scientific message based on the analysis of current criminal legislation, the vast
empirical material Commission on Human Rights under the President of the Republic of
Kazakhstan, the Prosecutor General, the Supreme Court, the Ministry of Internal Affairs
of Kazakhstan and special literature on criminology and criminal legal classification,
shows the efficiency of the use of the phrase “crime (crime), connected (associated) with
trafficking in persons”.

Through the prism of logical framework and comparative analysis of the Criminal
Code of norms are accentuated similarities in complex phenomenon of trafficking in
persons with such multifaceted criminal phenomena as terrorism, extremism, corruption,
for which criminal law and criminology developed and legislator fixed lists of terrorist,
extremist, corruption crimes.

In the article, expressing support for a proposal to return to the Criminal Code
of the phrase “crimes, connected with trafficking in persons”, it is considered neces-
sary to supplement this list of existing rules on liability for illegal activities on adoption
(adoption), human cloning, illegal removal of organs and human cadaver tissue, as well
as novellas about the enslavement and the use of slave labour.

Keywords: criminological classification, classification of criminal law, crimes con-

nected with trafficking in persons.

The area of the problem of counteraction to trafficking in persons in legal doctrine
identified in the title of this publication has not been studied enough. Although such
categories as “crimes (criminality) connected with trafficking in persons” are used actively
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and efficiently in the practical activities of international organisations, law enforcement
bodies, representatives of the non-governmental sector. It is fair to point that the issue
of optimal terminology has been addressed in terms of the productivity of an integrative
interdisciplinary approach [3, 4, 5].

In this regard, the role and importance of the criminological and criminal clas-
sification of socially dangerous acts in such a complex sphere as trafficking in persons
is evident.

The above-mentioned issues have been thoroughly studied and worked out in
criminology.

As A. 1. Dolgova points out “the groups of criminal acts that proceed from the so-
called sign-manifestations and also have the specificity of self-determination are often
considered during the distinguishing of the types of crimes as the complex of particular
crimes” [12, 530].

A key feature in identifying of a group of crimes related to the trafficking in per-
sons is, in our view, a focus on the criminal exploitation of the victim. The core of such
commonality is trafficking in persons that correlates with all other acts thus being predi-
cate (preceded) or concomitant (linked). In one of the more modern works V. V. Luneev
writes: “The criminal systematisation of acts carried out according to the object of crime
has a certain theoretical, practical and, to some extent, political significance” [13, 165].
According to this statement, it has a criminological meaning in terms of defining of
a workload on the operational and investigative apparatus of various divisions, the prosecu-
tor’s office and courts for further monitoring of the effectiveness of registration activities,
law enforcement practices, and law enforcement policy in general. Ultimately, every-
thing is taken into account in the process of legislation improvement and departmental
norm-setting.

In the Concept of Legal Policy of the Republic of Kazakhstan for the period between
2010-2020, it is particularly stated that “under the conditions of globalisation and the
growth of world competition, many countries have faced the necessity of modernisation
of legal systems and their maximal approach to the needs of people” [10].

The modernisation of the criminal legislation: the Criminal Code, the Criminal
Procedure Code, and the Correctional Code, was one of the priority measures that received
positive scientific and expert feedback.

In collaboration with the interested state bodies, the General Prosecutor’s Office
of the Republic of Kazakhstan developed the State Programme for Further Modernisa-
tion of the Law Enforcement System of the Republic of Kazakhstan for 2014-2020,
approved by the Decree of the President of the Republic of Kazakhstan No. 720 of
31 December 2013.

An implementation of the Programme together with the Concept on Kazakhstan’s
entry into the list of 30 most developed states of the world, approved by the Presidential
Decree No. 732 of 17 January 2014, will create the basis for a reliable law enforcement
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system that will meet the world standards, in which human rights will be the starting
point and take a key place. At the same time, “the main indicator of this work is the level
of citizens’ trust in law enforcement agencies” [21, 2].

The system of measures to counter trafficking in persons is steadily developing
today as part of the aforementioned large-scale work on reformatting and modernisation
of the legal policy of the Republic of Kazakhstan, including law enforcement activity.
Simultaneously, the opinion of L. Golovko proves relevant: “In general, the reform of
bodies conducting “the crime fighting” will be effective only if it is carried out on the basis
of a unified understanding of a “law violation that deserves the use of state repression”
(substantive level), “police inquiry (investigation)” (procedural level) and “police” (insti-
tutional level)” [9, 43].

A serious breakthrough has been made in strengthening of interdepartmental and
international cooperation in counteraction to criminal challenges and threats, including
trafficking in persons in Kazakhstan at the present stage. The country has joined a number
of essential Conventions in the field of fundamental all humanities values, rights and
freedoms of human and citizen, also a number of multilateral and bilateral agreements
have been concluded in the field of counteraction to trafficking in persons.

The Interdepartmental Commission on issues of counteraction to illegal export,
import and trafficking in persons under the Government of the Republic of Kazakhstan
performs comprehensive and systematic activities today. It includes the Agency of the
Republic of Kazakhstan for Civil Service Affairs and Anti-Corruption, the Supreme
Court of the Republic of Kazakhstan, General Prosecutor’s Office of the Republic of
Kazakhstan, the National Security Committee of the Republic of Kazakhstan, the Com-
mission on the Human Rights under the President of the Republic of Kazakhstan, the
Ministry of Internal Affairs of the Republic of Kazakhstan, the Ministry of Health of
the Republic of Kazakhstan, the Ministry of Foreign Affairs of the Republic of Kazakh-
stan, the Ministry for Investment and Development of the Republic of Kazakhstan,
the Ministry of Culture and Sports of the Republic of Kazakhstan, the Ministry of Educa-
tion and Science of the Republic of Kazakhstan, the Ministry of Labour and Social
Protection of the Republic of Kazakhstan, the Ministry of Finance of the Republic of
Kazakhstan, the Ministry of Justice of the Republic of Kazakhstan, the National Centre
for Human Rights [18].

They jointly participate in the norm-setting on the improvement and harmonisa-
tion of legislation, in the implementation of organisational and practical measures to
counter trafficking in persons and assist victims, in cooperation with the competent
authorities of the CIS member states, as well as with the international and non-govern-
mental organisations. A special place among the areas of joint work belongs to the imple-
mentation of organisational and preventive measures against trafficking in persons.
Informational, scientific and methodological, and personnel support is specially provided
in order to create the necessary conditions for the stated types of work.
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As a result of such integrated approach, the extensive experience has been accu-
mulated in the sphere of legal and regulatory framework improving, law enforcement
practice has been formed, the reciprocal connection between interested state bodies
and civil society institutions has been established for over a 20-year period to improve
the effectiveness of counteraction to crimes related to trafficking in persons.

The constant monitoring of the dynamics of crime development related to traf-
ficking in persons and its reflection in relevant analytical materials of the Commission
on the Human Rights under the President of the Republic of Kazakhstan, the General
Prosecutor’s Office, the Supreme Court, and the Ministry of Internal Affairs of the
Republic of Kazakhstan is rank among the primary measures. It should be noted that sim-
ilar work is carried out by international and domestic non-governmental organisations.

Prior to 2013, the criminal classification of acts related to trafficking in persons
included only two types of crime: trafficking in persons and trafficking in minors.

Specialists state that “according to the statistical data of the Committee on Legal
Statistics and Special Records of the General Prosecutor’s Office of the Republic of Kazakh-
stan, the growth of the crimes in question is marked” (in accordance with Article 128
“Trafficking in Persons”, Article 133 of the Criminal Code of the Republic of Kazakhstan
“Trafficking in Minors”) [11, 170]. The number of initiated criminal cases has been pro-
vided in Table 1.

According to Non-governmental organizations (NGOs), the number of initiated
criminal cases related to trafficking in persons has increased significantly in recent years.
According to the Ministry of Internal Affairs of the Republic of Kazakhstan, 271 criminal
cases were initiated on facts connected with trafficking in persons in the country in 2009,
including 20 criminal cases under Article 128 of the Criminal Code of the Republic of
Kazakhstan (“Trafficking in Persons”), 16 criminal cases under Article 133 (“Trafficking
in Minors”); 18 criminal cases under Article 128 of the Criminal Code of the Republic of
Kazakhstan (“Trafficking in Persons”) and 10 criminal cases under Article 133 (“Trafficking
in Minors”) were initiated by the police during the first half of 2010 [2, 9].

Table 1. The number of initiated crime cases in trafficking in persons

Year Criminal Code of the Republic of Kazakhstan
Article 128 Article 133

2004 15 0
2005 13 1
2006 20 4
2007 19 5
2008 17 5

7 months of 2009 19 8
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The report submitted to the United Nations Committee on the Elimination of
Discrimination against Women contains the following information:

« 16 crimes were registered on the territory of the Republic of Kazakhstan in
2006 (under Article 128 of the Criminal Code of the Republic of Kazakhstan
“Trafficking in Persons” and Article 133 of the Criminal Code of the Republic
of Kazakhstan “Trafficking in Minors” — the Author’s comment), which is 77.8 %
more than in 2005 (9);

« 18 criminal cases concerning trafficking in persons (Article 128 of the Criminal
Code) and 6 cases related to trafficking in minors (Article 133 of the Criminal
Code) were in the proceedings in the criminal investigation bodies in 2007,

o the number of crimes related to trafficking in persons increased and amounted
to 44 crimes in 2008;

« 229 criminal cases were initiated on facts connected with trafficking in per-
sons in 2009;

o 193 criminal cases were considered by the courts of the Republic at first instance
for 12 months of 2010 [6, 22]. Paragraph 4 “crimes related to trafficking in per-
sons shall be recognised as crimes provided for by Article 113, paragraph 113,
paragraph (b) of part 3 of Article 125, paragraph (b) of part 3 of Article 126,
Articles 128, 132-1, 133, 270 and 271 of this Code” was added by the Law of the
Republic of Kazakhstan “On Amendments and Additions to Certain Legislative
Acts of the Republic of Kazakhstan on Counteraction Trafficking in Persons”
No. 127-V of 4 July 2013, in the footnote to Article 128 of the Criminal Code of
the Republic of Kazakhstan “Trafficking in Persons” [22].

At the end of the same year, the Committee on Legal Statistics and Special Records
of the General Prosecutor’s Office published the first statistical data, according to which
501 crimes related to trafficking in persons were registered in 2010, 584 — in 2011, 505 —
in 2012, 468 — during 11 months of 2012, 752 — during 11 months of 2013 [1, 1].

However, referring to Table 2 of the special report of the Commission on the Human
Rights under the President of the Republic of Kazakhstan, different numbers are repre-
sented: 285 crimes related to trafficking in persons were registered in 2011, 267 — in 2012,
350 — in 2013 [19, 25].

The Report on the Implementation of International Standards in the Sphere of
Human and Civil Rights and Freedoms states that 900 criminal cases were instituted
between 2011-2013, including 38 concerning the abduction of a human for the purpose
of exploitation, 35 — illegal imprisonment with the intention to exploit, 77 — trafficking
in persons, 30 — involvement in prostitution, 47 — trafficking in minors, 89 — involve-
ment in prostitution, 584 — establishment and upkeep of a brothel for the purposes of
prostitution and procuring [23, 12].

With the reference to the Criminal Police Committee of the Ministry of Internal
Affairs of the Republic of Kazakhstan the International Organisation for Migration in
Kazakhstan notes that the number of criminal cases for this type of crime was 2,987
between 2004 and 2013 [4, 7].

23—
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Table 2. Information on criminal cases on the facts of human abduction, illegal imprisonment
and trafficking in persons sent to court between 2009-2013 [15, 4]

Year Criminal Code of the Republic of Kazakhstan
Article 125 Article 126 Article 128
2009 72 0 5
2010 69 97 15
2011 72 92 20
2012 61 17 7
2013 65 105 21

In comparative terms, we note that in accordance with the same document, there
were 279 criminal cases of this kind in 2010, 287 — in 2011, 267 — in 2012, 348 — in 2013.
The latest data practically coincide with the figures of another document that reflects
that 346 criminal cases were initiated in 2013 [24, 10].

In addition, we should note that according to the General prosecutor’s Office of
the Republic of Kazakhstan “88 crimes in the sphere of trafficking in minors were com-
mitted in 2013” [14, 5].

According to the Ministry of Internal Affairs of the Republic of Kazakhstan,
776 criminal cases related to trafficking in persons were in the proceedings in internal
affairs agencies during 11 months of 2016 in comparison with 695 of the same period of
the previous year (the increase of 11.6 %) [20, I].

This category includes the criminal offenses provided for by the:

o Article 116 of the Criminal Code (forced removal or illegal removal of human
organs or tissues);

o Article 125 part 3 §2 of the Criminal Code (abduction of a human for the pur-
pose of exploitation);

o Article 126 part 3 §2 of the Criminal Code (illegal imprisonment with the inten-
tion to exploit);

o Article 128 of the Criminal Code (trafficking in persons);

o Article 134 of the Criminal Code (the involvement of the minor in prostitution);

« Article 135 of the Criminal Code (trafficking in minors);

o Article 308 of the Criminal Code (the involvement in prostitution);

o Article 309 of the Criminal Code (establishment and upkeep of a brothel for
the purposes of prostitution).

In the context of the previously mentioned Criminal Law norms, the state of things
is as follows:

 two criminal cases under Article 116 of the Criminal Code (forced removal or
illegal removal of human organs or tissues) were in proceedings (Departments
of Internal Affairs of Almaty and Astana cities);
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o six criminal cases under Article 125 part 3, §2 of the Criminal Code (abduction of
a human for the purpose of exploitation) were in the proceedings (Departments
of Internal Affairs of South Kazakhstan region — 3; Aktobe region — 2; East
Kazakhstan region — 1) including four cases sent to court compared with only
two cases during the same period of time a year before;

« 32 criminal cases under Article 126 part 3, §2 of the Criminal Code (illegal
imprisonment with the intention to exploit) were in proceedings (Departments
of Internal Affairs of Almaty — 12; Karaganda region — 8; South Kazakhstan
region — 7; Astana city, Aktobe, Atyrau regions — 1 in each; central apparatus of
the Ministry of Internal Affairs — 1); 19 criminal cases were in the proceedings
during the same period compared to previous year. In total, 23 criminal cases
were sent to court;

« 102 criminal cases under Article 128 of the Criminal Code (trafficking in per-
sons) were in the proceedings (Departments of Internal Affairs of Kostanay
region — 20 criminal cases; Karaganda region — 18; East Kazakhstan region — 14;
Aktobe region — 7; Astana city and Akmola region — 6 in each; Jambyl, South and
North Kazakhstan regions — 5 in each; Almaty city — 4; Almaty, West Kazakhstan
and Kyzylorda regions — 3 in each; Mangystau region — 2; Atyrau region — 1)
in comparison with 84 criminal cases a year before. 23 of the above-mentioned
criminal cases were sent to court (2 — in 2015);

o 31 criminal cases under Article 134 of the Criminal Code (the involvement of
the minor in prostitution) were in the proceedings (Departments of Internal
Affairs of Astana city, Almaty city, Akmola and West Kazakhstan regions —
4 in each; North Kazakhstan region — 3; East Kazakhstan, Jambyl, Karaganda
and Kostanay regions — 2 in each; Aktobe, Kyzylorda, Mangystau and South
Kazakhstan regions — 1 in each) in comparison with 28 criminal cases of 2015.
Only two cases were sent to court;

+ 47 criminal cases under Article 135 of the Criminal Code (trafficking in minors)
were in the proceedings (Departments of Internal Affairs of Almaty city — 18;
Mangystau region — 6; Astana city, Atyrau and Karaganda regions — 4 in each;
South Kazakhstan and Almaty regions — 3 in each; Akmola, Aktobe, Kostanay,
Kyzylorda, North Kazakhstan regions and on transport — 1 in each) in com-
parison with 39 of the previous year. 25 cases were sent to court;

e 105 criminal cases under Article 308 of the Criminal Code (the involvement
in prostitution) were in the proceedings (Departments of Internal Affairs of
Almaty city — 35; Astana city — 18; Akmola region — 12; Kyzylorda region — 7;
Almaty and South Kazakhstan regions — 6 in each; West Kazakhstan — 5; Kara-
ganda, Pavlodar and North Kazakhstan regions — 3 in each; Atyrau region — 2;
Aktobe, East Kazakhstan, Jambyl, Kostanay regions and the Representation of
the Ministry of Internal Affairs of Baikonyr city — 1 in each) in comparison with
103 cases of the same period of a year prior. 6 cases were sent to court in 2016;
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e 451 criminal cases under Article 309 of the Criminal Code (establishment
and upkeep of a brothel for the purposes of prostitution and procuring) were in
the proceedings (Departments of Internal Affairs of Astana city — 57; Almaty
city — 55; South Kazakhstan region — 51; Karaganda region — 44; Almaty
region — 40; East Kazakhstan region — 32; Akmola region — 24; West Kazakhstan
region — 23; Kyzylorda region — 20; Jambyl region — 19; Kostanay region — 18;
Mangystau region — 16; North Kazakhstan region — 13; Aktobe region — 11; on
transport — 10; Pavlodar region — 9; Atyrau region — 7; in the Representation of
the Ministry of Internal Affairs in Baikonyr city and the Central apparatus —
1 in each) in comparison with 419 cases in 2015. 99 cases were sent to court.

The criminological classification of acts connected with trafficking in persons is
actively used is investigatory practice. Compositions of this group are distributed among
different chapters of the Special part of the Criminal Code of the Republic of Kazakhstan
and respectively have different objects of infringement.

As stated in §2 of the regulatory decree of the Supreme Court of the Republic of
Kazakhstan No. 7 of 29 December 2012 “On the practice of the application of legislation
which introduces responsibility for trafficking in persons’, the objects of crime con-
nected with the trafficking in persons are human freedom, security, rights and legitimate
interests, honour and dignity, freedom to choose the place of residence, type of activity
and occupation” [7, 22]. Currently, according to the new Criminal Code of the Republic
of Kazakhstan, the regulatory decrees of the Supreme Court along with the Constitutional
Council are constitutive parts of the current Criminal Law.

Simultaneously, when a new Criminal Code of the Republic of Kazakhstan came
in force in 2015, during the integration of practice the Supreme Court of the Republic of
Kazakhstan relied on the formulation “crimes connected with the trafficking in persons”,
excluded by the legislator. Particularly, it was noted that

“... in the notes to Article 128 of the Criminal Code of the earlier version the legislator
explains the concepts of buying and selling, other deals concerning trafficking in per-
sons, the consent of victim, the list of crimes connected with trafficking in persons is
given in: Article 113 of the Criminal Code — forced removal or illegal removal of human
organs or tissues; Article 125 part 3 paragraph (b) of the Criminal Code — abduction of
a human for the purpose of exploitation; Article 126 part 3 paragraph b) of the Criminal
Code - imprisonment with the intention to exploit; Article 128 of the Criminal Code —
trafficking in persons; Article 132-1 of the Criminal Code — the involvement of the minor
in prostitution; Article 133 of the Criminal Code - trafficking in minors; Article 270
of the Criminal Code — the involvement in prostitution; Article 271 of the Criminal
Code — establishment and upkeep of a brothel for the purposes of prostitution and
procuring” [16, 39].

As follows from the analytical document of the Supreme Court of the Republic
of Kazakhstan, 208 criminal cases (209 cases — in 2013) were sent to court in 2014,
including 166 cases or 79.8% (163 or 78% — in 2013) under Article 271 of the Criminal
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Code (establishment and upkeep of a brothel for the purposes of prostitution and pro-
curing), 20 cases or 9.6% (17 cases or 8.1% — in 2013) under Article 133 of the Criminal
Code (trafficking in minors), 8 cases or 3.8% (6 cases or 2.9% — in 2013) under Article 128
of the Criminal Code (trafficking in persons), 7 cases or 3.4% (9 cases or 4.3% — in 2013)
under Article 126 part 3 of the Criminal Code (illegal imprisonment), 3 cases or 1.4%
(6 cases or 2.9% — in 2013) under Article 125 part 3 of the Criminal Code (abduction
of a human), 2 cases or 0.9% (5 cases or 2.4% under Article 270 of the Criminal Code,
3 cases or 1.4% under Article 132-1 of the Criminal Code — in 2013) under each Articles —
270 and 132-1 of the Criminal Code (the involvement in prostitution/the involvement of
the minor in prostitution).

In total 199 criminal cases (191 cases — in 2013) were concluded in 2014, including
159 cases with the delivery of the judgement (153 cases — in 2013). The greatest number of
cases was concluded by courts of Astana city (45), Almaty city (22), East Kazakhstan (21)
and South Kazakhstan (20) regions. The least number of criminal cases was concluded
by courts of Mangystau and Pavlodar regions (2 in each). The number of criminal cases
concerning establishment and upkeep of a brothel for the purposes of prostitution and pro-
curing has been prevailing (about 70%) in the criminal sphere connected with trafficking in
persons since 2008. 185 people were convicted in 2014 (175 — in 2013) including 40 people
or 21.6% (42 people or 24% —in 2013) of the total number were sentenced to imprison-
ment, 140 people or 75.7% (113 or 64.6% — in 2013) were given a suspended sentence.

In the context of Articles of the Criminal Code, 133 people or 71.9% (127 people or
72.6% — in 2013) were convicted under Article 271 of the Criminal Code, 29 people or 15.7%
(16 people or 9.1% — in 2013) — under Article 133 of the Criminal Code, 8 people or 4.3%
(6 people or 3.4% — in 2013) — under Article 128 of the Criminal Code, 5 people or 2.7%
(12 people or 6.8% — in 2013) — under Article 126 part 3 of the Criminal Code, 5 people
or 2.7% (8 people or 4.6% — in 2013) — under Article 125 part 3 of the Criminal Code,
4 people or 2.1% (4 people or 2.3% — in 2013) — under Article 270 of the Criminal Code,
1 person or 0.5% (2 people or 1.1% — in 2013) — under Article 132-1 of the Criminal
Code. Overall, generalisation of court practice was devoted to questions of the right
qualification, assignment of punishment, i.e., criminal aspects of counteraction to the
mentioned category of criminal actions. Globally, the primary emphasis was placed
upon the criminal subsystem in above-mentioned analytical document in the context
of political conception and connected with the counteraction to trafficking in persons.
Consecutively, the Supreme Court of the Republic of Kazakhstan issued the generalisa-
tion on the questions of protection the victims’ rights in cases of trafficking in persons
during the trial in 2016 (based on criminal cases considered in 2014—2015) in the light
of actively following the course of strengthening of law enforcement effectiveness by
emphasising victimisation policy [15].
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In total, 160 of 208 criminal cases received in 2014 were concluded, 182 people
were convicted; 109 of 158 criminal cases were concluded and 109 people were convicted
in 2015. The greatest number of all criminal actions traditionally were represented
under Article 270 of the Criminal Code; 160 criminal cases were considered according
to this norm and 182 people were convicted in 2014; there were respectively 109 cases
and 117 convicts in 2015. Two interconnected elements of policy of counteraction to
criminality connected with trafficking in persons were noticed in the above-mentioned
official document: criminal procedure and criminological subsystems. Nevertheless,
in regards to legal classification of crimes connected with the trafficking in persons,
theoretical and applied significance of the formulation “crimes connected with the traf-
ficking in persons” should be recognised that, in turn, reveals a complicated multi-
sided character of this phenomenon that is identical to organised criminality, terrorism,
extremism and corruption. The legislator established criminologically founded lists
of terroristic, extremist, corruption crimes in the Criminal Code of the Republic of
Kazakhstan with regard to them. On a larger scale all these multifaceted phenomena can
hardly be put in the frame and taxonomy of Criminal Law in the sense of definition of
the term and systematisation of actions; therefore, the role of criminological science is
growing. The importance of the Criminal Law doctrine is not depreciated, and the inte-
grative model of the interaction between criminology and Criminal Law is optimal and
efficient.

The legislator has undeservingly excluded the corresponding list during the regular
full-scale modernisation of the Criminal Code of the Republic of Kazakhstan. In this
regard the judiciary representatives of the country are fairly pointing at the necessity
of return of pre-existing and practically demanded formulation in the aforementioned
generalisation that included the individual norm in Article 3 of the Criminal Code of
the Republic of Kazakhstan.

In support of this position, the list must include Criminal Law norms of respon-
sibility for illegal adoption, human cloning, illegal removal of human corpse organs or
tissues, slavery and the use of slave labour. It is fair to point that there is still no any
Article on slavery in the current Criminal Code that is the significant legal gap. The fol-
lowing title of the normative decree by the Supreme Court of the Republic of Kazakhstan
No. 7 of 29 December 2012 “On practice of usage of legislation establishing responsibility
for crimes connected with trafficking in persons” appears to be justified for the further
harmonisation of the juridical system.

As for the global approach, it is rational to pass a main law on counteraction to
criminality connected with trafficking in persons that is a legal basis of the corresponding
type of anti-criminal policy.
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Ar cilveku tirdzniecibu saistito noziegumu
kriminologiska un kriminaltiesiska
klasifikacija Kazahstanas Republika

Kopsavilkums

Zinatniska izpéte parada frazes “noziegums (noziedziba), kas saistits ar cilvéku tirdz-
niecibu”, izmantosanas efektivitati, un ta ir balstita uz spéka esoso kriminaltiesibu aktu
analizi, uz Kazahstanas Republikas prezidenta paklautiba eso$as komisijas cilvéktiesibu
jautajumos, generalprokurora, Augstakas tiesas, Kazahstanas Iekslietu ministrijas plasu
empirisko materialu izpéti un specialo literataru par kriminologiju, ka ari kriminaltiesisko
klasifikaciju.

Caur Kriminalkodeksa normu prizmu logisko ietvaru un salidzino$o analizi tiek
paradita sarezgitas paradibas — cilvéku tirdzniecibas — lidziba ar tadam daudzskaut-
nainam noziedzigam paradibam ka, pieméram, terorisms, ekstrémisms, korupcija.

Autors, pauzot atbalstu priekslikumam atgriezties Kriminalkodeksa pie frazes
“noziegumi, kas saistiti ar cilvéku tirdzniecibu”, uzskata, ka ir nepieciesams papildinat
spéka esoso noteikumu sarakstu par atbildibu par nelikumigam darbibam saistiba ar
adopciju (adopciju), cilvéka klonésanu, nelegalu organu un cilvéka kermena audu iznem-
$anu, ka ari par verdzibu un vergu darbu.

Atslégvardi: kriminologiska klasifikacija, kriminaltiesibu klasifikacija, ar cilvéku
tirdzniecibu saistiti noziegumi.
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270, 271 UK). Byulleten’ Verhovnogo Suda Respubliki Kazahstan. 2015, 12: 36—64. (O600-
1jeH1e CYAeOHOI MPaKTUKM 110 YTOAOBHBIM A€AAM, CBSI3aHHBIM C TOProBaeil Aloabmu 3a 2013 u
2014 roab! (mpeAyCMOTpeHHBbIMMU CTaTbsiMu 125, 4. 3, 1. «6»; 126, 4. 3 1. «6»; 128, 132-1, 270,
271 YK). broaremenv Bepxosrozo Cyoa Pecnyboruku Kazaxcman. 2015, 12: 36—64.)

Pervyj periodicheskij doklad o merah, prinyatyh Respublikoj Kazahstan v tselyah osushchest-
vleniya Mezhdunarodnoj konventsii dlya zashchity vseh lits ot nasil’stvennyh ischeznovenij.
Utverzhden postanovleniem Pravitel’stva RK ot 27.05.2014 g. No. 547. Astana, 2014. 22 s. (ITepauwiii
nepuoouuecKuii 00kAao o0 Mepax, npuHamvix Pecnybiukoli Kasaxcman 8 yeasx ocyu,ecmsieHus
Mew0yHapoOoHoli KOHBEHYUU OAS 3AULUIMDL BCEX AUL, OM HACUAbCHIBEHHDLX UCHE3HOBEHU.
YrBepxaeH nocranoBaeHueM [TpaButeapctBa PK ot 27.05.2014 1. Ne 547. AcraHa, 2014. 22 c.)
Plan meropriyatij pravitel'stva Respubliki Kazahstan po profilaktike, predotvrashcheniyui bor’be
s prestupleniyami, svyazannymi s torgovlej lyud’'mi na 2015-2017 gody. Utverzhden postanov-
leniem Pravitel’stva Respubliki Kazahstan ot 28.01.2015 goda No. 23. (I1rax meponpusmuii
npasumeivcmsa Pecnybiuku Kazaxcman no npoduirakmuke, npedomspau,eHuto u bopboe c
npecmynieHUsIMu, CBA3AHHLIMU ¢ Mop2oBaeti A00bMu Ha 2015—2017 200bt. YTBEPXKAEH ITOCTA-
HOBAeHMeM rpaButeAbcTBa Pecriybanku Kasaxcran or 28.01.2015 ropa Ne 23.)

Spetsial’nyj doklad ‘Aktual’nye problem zashchity prav cheloveka v sfere protivodejstviya torgovle
lyud’mi v Respublike Kazahstan’. Astana: Komissiya po pravam cheloveka pri Prezidente RK,
2014. 170 s. (CneyuarvHuiil 00kAa0 «AKmyaivHbLe NpoOAeMbL 3AUUNbL NPAB HeA0BEKd B Cepe
npomuBooeticmaus mopeosie Aoovmu 8 Pecnybruke Kazaxcman». Actana: Komuccus no
npaBaM yeaoBeka rpu [Ipesupente PK, 2014. 170 c.)

— 31 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2017, NR. 3 (9)

20.

21.

22.
23.

24.

Alimzhan Baurzhanovich Bekmagambetov. Criminological and Criminal Classification of Crimes
Connected with Trafficking in Persons in the Republic of Kazakhstan

Spravka o sostoyanii rassledovaniya ugolovnyh del, svyazannyh s torgoviejlyud'mi (st. 116, 125,
ch. 3, p.2), 128, 134, 135, 308, 309 UK) za 11 mesyatsev 2016 goda. Astana: MVD RK, 2017.
4 s. (Cnpaska o cocmoaHUU paccAe00BAHUSL Y20A0OBHBLX 0€A, CBA3AHHBLX C MOP20BAEL AIOABMU
(ct. 116,125, 4. 3, 1. 2), 128, 134, 135, 308, 309 YK) 3a 11 mecsues 2016 ropa. Acrana: MBA PK,
2017. 4 c))

Strategicheskij plan General’noj prokuratury Respubliki Kazahstan na 2014—2018 gody. Astana,
2015. (Cmpameeuueckuii naau I'eneparvHoil npokypamyput Pecnybiruku Kasaxcmau Ha
2014-2018 200bi. AcTana, 2015.)

Vedomosti Parlamenta RK. 2013, 15: 78. (Bedomocmu Ilapramernma PK. 2013, 15: 78.)

Vtoroj periodicheskij doklad o vypolnenii Respublikoj Kazahstan Mezhdunarodnogo pakta
o grazhdanskih i politicheskih pravah. Utverzhden postanovleniem Pravitel’stva RK ot
03.12.2014 g. No. 1271, Astana, 2014. 34 s. (Bmopotii nepuoouueckuti 00KAa0 0 BbinOAHEHUU
Pecnybauxoii Kasaxcman MeyoyHapooH020 nakma 0 2pan0ancKux u NOAUMUYECKUX NPAaBax.
Y1BepxaeH nocranoBaeHueM [IpaButeabctBa PK ot 03.12.2014 1. Ne 1271. AcraHa, 2014. 34 ¢.).
Vtoroj periodicheskij natsional’nyj doklad Respubliki Kazahstan v ramkah Universal’nogo perio-
dicheskogo nadzora po pravam cheloveka. Utverzhden postanovleniem Pravitel’stva RK ot
29.09.2014 g. No. 1038. Astana, 2014. 25 s. (Bmopoii nepuodu4eckuii HAYUOHAAbHDBLLL 00KAAOD
Pecnybaruku KazaxcmaH 8 pamkax YHUBepcaibHO20 nepuodueckoz0 Had3opa no npasam
yer0BeKa. YTBep)KAeH nmoctaHoBaeHueM IIpaButeabcTBa PK ot 29.09.2014 1. Ne 1038. AcTaHa,
2014. 25 c.)
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Kopsavilkums

Raksta ir analizéta Latvijas Republikas Valsts prezidenta likumdosanas iniciativa —
likumprojekts “Par nepilsona statusa pieskirsanas izbeigsanu bérniem” no starptautisko
tiesibu aspekta. Tiek ap$aubita sagatavota likumprojekta kvalitate un lietderiba, jo nepil-
sonu jautajuma tiesiskais reguléjums pilniba atbilst Latvijas Republikas starptautiskajam
saistibam.

Atslégvardi: Latvijas Republikas pilsoniba, nepilsona statuss, automatiska pilso-
nibas iegsana.

Latvijas Republikas prezidents Raimonds Véjonis 2017. gada 11. septembri iesniedza
Saeimai likumprojektu “Par nepilsona statusa pieskirsanas izbeigsanu bérniem” (turpmak
teksta — likumprojekts) [7]. Tas saturéja tikai divus pantus:

“1. Izbeigt pieskirt nepilsona statusu bérniem kops 2018. gada 1. janija dzimusiem bér-
niem. 2. Atzit péc 2018. gada 1. janija dzimu$os bérnus, kuriem saskana ar likuma
“Par to bijusas PSRS pilsonu statusu, kuriem nav Latvijas vai citas valsts pilsonibas”
8. panta otro dalu batu tiesibas uz nepilsona statusu, par Latvijas pilsoniem, ja vien
bérna vecaki nav vienojusies par citas valsts pilsonibas pieskirsanu bérnam un bérns
nav citas valsts pilsonis.”!

1 Valsts prezidenta piedavata likumprojekta teksts un visi pavadosie dokumenti ir atrodami Saeimas
majaslapa: http:/titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?OpenView&restricttocate
gory=1023/Lp12 [sk. 17.11.2017.].


http://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?OpenView&restricttocategory=1023/Lp12
http://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?OpenView&restricttocategory=1023/Lp12
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Saeima tomér noraidija $o Valsts prezidenta priekslikumu [9]. Péc $i balsojuma
R. Véjonis pauda nozélu par Saeimas lémumu noraidit vina iesniegto likumprojektu par
nepilsona statusa pieskirsanas izbeigsanu bérniem. “Esmu parliecinats, ka Saeimas bal-
sojums tikai atliek lemuma pienemsanu uz kadu laiku,” uzsvéra R. Véjonis, piebilstot, ka
$is padomju mantojums traucé Latvijai iet uz prieksu ka masdienigai un stiprai valstij [9].

Jau péc negativa Saeimas balsojuma uzradas cits pilsonibas jautajumu “eksperts” —
Saeimas deputats Boriss Cilevics, kurs raksta “Boriss Cilevics: Héroda mantinieki” kauni-
naja Saeimas deputatu vairakumu un sava interpretacija méginaja pieradit, ka, nepienemot
$o likumprojektu, Latvijas Republika parkapj savas starptautiskas saistibas pilsonibas
jautajumos [3].

Saja Socrates numura tiks analizéts Valsts prezidenta sagatavotais likumprojekts: vai
tas atbilst Latvijas Republikas starptautiskajam saistibam, ka ari likumprojekta kvalitate.

Saksu ar “eksperta” B. Cilevic¢a argumentiem, kapéc $ads likums Latvijas Republika
ir nepiecieSams:

1) Apvienoto Naciju Organizacijas (ANO) 1961. gada konvencija par bezvalstnieku
skaita samazinasanu nosaka principu: valstij ir pienakums pieskirt pilsonibu cil-
vékam, kas piedzimis tas teritorija, ja pretéja gadijjuma persona klas par apatridu
(bezvalstnieku);

2) analogisks princips ir ieklauts ari Eiropas Konvencija par pilsonibu, kas pienemta
1997. gada. So konvenciju Latvija parakstija 2001. gada, Saeima pat to pirmaja la-
sjjuma ratificéja, bet turpmaka ratifikacija ir uz daudziem gadiem aizkavéjusies;

3) veél nozimigaka saja konteksta ir ANO 1989. gada Konvencija par bérnu tiesibam.
Tas 7. pants nosaka, ka ikvienam bérnam ir tiesibas uz pilsonibu no dzimsanas
briza [3].

Diemzél jaatzist, ka B. Cilevics jauc divus jédzienus: tiesibas un pienakums, ka ari

demagogiski izdara secinajumus, nepilnigi citéjot starptautiskas konvencijas.

1. ANO 1961. gada konvencijas par bezvalstniecibas samazinasanu 1. panta
1. punkta noteikts, ka ligumslédzéja valsts pilsonibu pieskir personai, kas dzi-
musi tas teritorija un pretéja gadijuma biitu bezvalstnieks. Sadu pilsonibu pieskir:
a) saskana ar likumu, personai piedzimstot;

b) attiecigajai personai pasai vai tas varda iesniedzot pieteikumu kompetentajai
iestadei valsts tiesibu aktos noteiktaja kartiba.

Saskana ar $a panta 2. punkta noteikumiem iesniegtus pieteikumus nedrikst noraidit.
Ligumslédzéja valsts, kas paredz pilsonibas pieskirsanu atbilstosi $a punkta b) apaks-
punktam, var paredzét ari pilsonibas pieskirsanu saskana ar likumu tada vecuma un
ievérojot tadus nosacijumus, kadus paredz valsts tiesibu akti.

2. Ligumslédzéja valsts pilsonibas pieskirsanai atbilstosi $a panta 1. punkta b) apaks-

punktam var piemérot vienu vai vairakus $adus nosacijumus:

a) pieteikums jaiesniedz ligumslédzéjas valsts noteikta laika posma, kas sakas
ne vélak ka 18 gadu vecuma un beidzas ne agrak ka 21 gada vecuma, bet t3, lai
attiecigajai personai biitu vismaz viens gads laika pasai iesniegt pieteikumu
bez vajadzibas sanemt pilnvarojumu, lai to daritu;

— 34 —
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b) attieciga persona ir pastavigi dzivojusi ligumslédzéjas valsts teritorija $is
valsts noteiktu laika posmu, kas neparsniedz piecus gadus tiesi pirms pie-
teikuma iesniegSanas vai kopa desmit gadus;

c) attieciga persona nav bijusi notiesata par noziegumu pret valsts drosibu vai
sodita par noziegumu ar brivibas atnems$anu uz pieciem vai vairak gadiem;

d) attieciga persona vienmeér ir bijusi bezvalstnieks.

3. Neatkarigi no $a panta 1. punkta b) apakspunkta un 2. punkta noteikumiem
bérns, kas piedzimis lauliba ligumslédzéjas valsts teritorija un kura matei ir $is
valsts pilsoniba, piedzimstot iegst $o pilsonibu, ja pretéja gadijuma vin$ bitu
bezvalstnieks.

4. Ligumsléedzéja valsts pieskir pilsonibu personai, kas pretéja gadijuma butu bez-
valstnieks un kas nevar iegtt tas ligumslédzéjas valsts pilsonibu, kuras teritorija $i
persona piedzimusi, tapéc ka vina parsniegusi pieteikuma iesniegsanai paredzéto
vecumu vai nav ievérojusi vajadzigos pastavigas uzturésanas nosacijumus, ja
vienam no vecakiem $is personas piedzimsanas laika ir bijusi iepriek§ minétas
ligumslédzeéjas valsts pilsoniba. Ja vecakiem bérna piedzimsanas laika nav bijusi
viena un ta pati pilsoniba, jautajumu par to, vai attiecigajam bérnam pieskirama
téva vai mates pilsoniba, nosaka $is ligumslédzéjas valsts tiesibu akti. Ja pilsonibas
iegisanai jaiesniedz pieteikums, to iesniedz kompetentaja iestadé attieciga per-
sona vai tas tiek iesniegts vinas varda saskana ar $is valsts tiesibu aktiem. Saskana
ar $a panta 5. punkta noteikumiem iesniegtus pieteikumus nedrikst noraidit.

5. Ligumslédzéja valsts pilsonibas pieskir$anai atbilstosi §a panta 4. punkta notei-
kumiem var piemérot vienu vai vairakus $adus nosacijumus:

a) pieteikums ir jaiesniedz, pirms attieciga persona sasniegusi ligumslédzéjas
valsts noteikto vecumu, kas nav mazaks par divdesmit tris gadiem,;

b) attieciga persona tiesi pirms pieteikuma iesnieg$anas ir pastavigi dzivojusi
ligumslédzéjas valsts teritorija $is valsts noteiktu laika posmu, kas nepar-
sniedz tris gadus;

c) attieciga persona vienmeér ir bijusi bezvalstnieks [6].

Ka redzams no citéta konvencijas teksta, ANO 1961. gada konvencijas par bezvalst-
niecibas samazinasanu neuzliek par pienakumu automatiski pieskirt pilsonibu bérniem,
kuri klast par bezvalstniekiem. Tas ir politisks valsts lemums, vai pieskirt pilsonibu bér-
niem automatiski piedzims$anas bridi vai vélak, ievéerojot minétas ANO konvencijas 1. panta
noteikumus. Diemzél sagatavota likumprojekta anotacija $i konvencija pat netiek pieminéta.

Latvijas Republikas Pilsonibas likuma 3.1. pants pilniba atbilst ANO konvencijas
1. panta noteikumiem [8]. Gadijuma, ja neviens no vecakiem nepilsona statusa neizmanto
iespéju pieskirt automatiski Latvijas Republikas pilsonibu savam bérnam ar iesniegumu,
tad Pilsonibas likuma 3.1. panta 2. dala paredzéts, ka bérns atzistams par Latvijas pilsoni
lidz 15 gadu vecuma sasnieg$anai, pamatojoties uz viena vecaka iesniegumu, ja vienlaikus
pastav $adi nosacijumi:

1) bérns pirms tam visu laiku bijis bezvalstnieks vai nepilsonis;

2) bérna pastaviga dzivesvieta ir Latvija;
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3) abi bérna vecaki ir bezvalstnieki vai nepilsoni;

4) ta vecaka pastaviga dzivesvieta, ar kuru kopa bérns dzivo, ne mazak ka pédéjos
piecus gadus ir Latvija (personai, kura Latvija ieradusies péc 1992. gada 1. jalija,
piecu gadu termins tiek skaitits no pastavigas uzturésanas atlaujas sanemsanas
dienas) [8].

Ja nu tomeér viens no vecakiem neizmanto ari $o iespéju, tad bérns ar nepilsona
statusu atzistams par Latvijas pilsoni péc 15 gadu vecuma sasnieg$anas, pamatojoties uz
vina iesniegumu, ja vienlaikus pastav sadi nosacijumi:

1) abi vina vecaki ir bezvalstnieki vai nepilsoni;

2) vina pastaviga dzivesvieta ne mazak ka pédéjos piecus gadus lidz iesnieguma

iesniegSanai ir Latvija;

3) uz vinu neattiecas Pilsonibas likuma 11. panta pirmas dalas 1. punkta minétie
ierobezojumi (ar savu uzvedibu vai darbibam rada draudus Latvijas valsts un
sabiedriskajai drosibai, valsts demokratiskajai konstitucionalajai iekartai, valsts
neatkaribai un teritorialajai neaizskaramibai);

4) vins nav notiesats par smaga vai seviski smaga nozieguma izdarisanu Latvija vai
kada cita valsti, kur izdaritais noziegums ar Latvija kvalificéjams ka smags vai
seviski smags. Sis nosacijums neattiecas uz personu, kura notiesata par nozie-
dziga nodarijuma izdari$anu arvalsti, ja Ministru kabineta noteiktaja kartiba
atzits, ka attieciba uz $o personu notiesajoss spriedums ticis pienemts, neievérojot
taisnigas tiesas vai soda sameériguma principu;

5) vins apliecina savu latvie$u valodas prasmi saskana ar Pilsonibas likuma 20. pantu
(pilniba saprot sadzives un oficiala rakstura informaciju; brivi var stastit, saru-
naties un atbildét uz jautajumiem par sadzives rakstura témam; var tekosi lasit
un saprast jebkuras sadzives rakstura instrukcijas, pamacibas un citus sadzives
rakstura tekstus; prot uzrakstit rakstu darbu par komisijas uzdoto sadzives rak-
stura tematu) vai iesniedz kadu no Pilsonibas likuma 21. panta minétajiem doku-
mentiem (piemeéram, kura ieguvusi pamatizglitibu latviesu valoda, apgtstot taja
vairak neka pusi no pamatizglitibas programmas) [8].

Eiropas Padomes pienemtas Eiropas Konvencijas par pilsonibu? 4. panta uzskaititi
principi, kas valstim jaievéro saistiba ar pilsonibu. Ikvienas ligumslédzéjas valsts notei-
kumiem par pilsonibu ir jabalstas uz sadiem principiem:

a) ikvienam ir tiesibas uz pilsonibu;

b) javairas no bezvalstniecibas;

¢) nevienam nedrikst patvaligi atnemt pilsonibu;

d) ne starp ligumslédzéjas valsts pilsoni un arvalstnieku noslégta lauliba, ne $adas
laulibas $kirsana, ne pilsonibas maina, ko izdara viens no laulatajiem laulibas
laika, nedrikst automatiski ietekmét otra laulata pilsonibu [4].

2 Eiropas Konvenciju par pilsonibu (European Convention on Nationality — anglu val.) Latvijas Republika
parakstija 2001. gada, bet Saeima joprojam to nav ratificéjusi. Latviesu valoda nav oficialas publikacijas.
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Eiropas Konvencijas par pilsonibu 6. panta 2. dala attiecas uz bezvalstniecibas
gadjjumiem. Taja noteikts, ka ikviena ligumslédzéja valsts paredz savas iekséjas tiesibas,
ka pilsonibu iegtst bérni, kuri ir dzimusi tas teritorija, ja vien vini piedzimstot neiegist
citas valsts pilsonibu. Sada pilsoniba japieskir:

a) piedzimstot ex lege (saskana ar likumu);

b) vai vélak bérniem, kuri palikusi bezvalstnieki. Sada gadijuma bérns pats iesniedz
vai vina varda tiek iesniegts iesniegums attiecigajai instittcijai tada veida, ka to
paredz ligumslédzéjas valsts iekséjas tiesibas. Var tikt izvirzita prasiba, lai $ads
iesniegums atbilst nosacijumam par likumigu un pastavigu uzturésanos sis valsts
teritorija noteiktu laiku, kas neparsniedz piecus gadus tiesi pirms iesnieguma
iesnieg$anas [4]. Ka redzams, tad Latvijas Republikas Pilsonibas likuma normas
pilniba atbilst Eiropas Konvencijas par pilsonibu prasibam saistiba ar bezvalst-
niecibas gadijumiem.

Bérnu tiesibu konvencijas 7. panta paredzéts, ka ikvienu bérnu registreé talit péc
dzim$anas un vinam kops piedzimsanas briza ir tiesibas uz vardu, tiesibas iegtt pilsonibu,
ka ari, ciktal iespéjams, tiesibas zinat savus vecakus un bit vinu aizgadiba. Dalibvalstis
nodros$ina $o tiesibu istenosanu saskana ar saviem tiesibu aktiem un saistibam, ko tam
uzliek attiecigi starptautiski dokumenti $aja joma, jo ipasi tad, ja citadi bérns varétu klat
par bezvalstnieku [2]. Ka redzams, tad Bérnu tiesibu konvencijas nosaka tikai visparigas
tiesibas uz pilsonibu, bet specialas tiesibu normas bezvalstniecibas gadijumos ir atro-
damas ANO Konvencija par bezvalstniecibas samazinasanu un Eiropas Konvencija par
pilsonibu.

Turklat juridiski ir atzits, ka nepilsoni pat nav bezvalstnieki. Ka savulaik noradija
Satversmes tiesa, nepilsoni ir jauna, lidz §im starptautiskajas tiesibas nezinama personu
kategorija. Latvijas nepilsoni nav pielidzinami nevienam fiziskas personas statusam, kas
noteikts starptautiskajos tiesibu aktos, jo nepilsoniem noteikto tiesibu apjoms pilniba
neatbilst nevienam sadam statusam. Latvijas nepilsoni nav uzskatami ne par pilsoniem, ne
arvalstniekiem, ne ari bezvalstniekiem, bet par personam ar “ipasu tiesisko statusu” [10].
Sis atzinums tika balstits uz Rigas Juridiskas augstskolas profesores Dr. iur. Inetas Ziemeles
atbildes Satversmes tiesai. Vina, vértéjot nepilsona statusu starptautiskajas tiesibas un ta
saikni ar Latviju, uzsvéra, ka Latvijas okupacijas fakts deva tiesibas Saeimai regulét oku-
pacijas sekas tada veida, ka personam, kuras Latvijas teritorija iecelojusas padomju laika,
netiktu automatiski pieskirts pilsona statuss. Pieskirot §$im personam nepilsona statusu,
tika radita jauna, lidz $im starptautiskajas tiesibas nezinama personu kategorija — Latvijas
Republikas nepilsoni ar nepilsona pasi [10].

Latvija ir skaidri noradijusi, ka nepilsoni nav uzskatami par bezvalstniekiem, jo
Bezvalstnieku likuma 3. panta otraja dala noteikts: personu, kura ir likuma “Par to bijusas
PSRS pilsonu statusu, kuriem nav Latvijas vai citas valsts pilsonibas” subjekts, nevar
atzit par bezvalstnieku [1]. Ari Latvijas parstaviji starptautiskajas institacijas konsek-
venti aizstavéjusi poziciju, ka nepilsona statuss nevar tikt pielidzinats bezvalstnieka sta-
tusam. Nepilsoni nav uzskatami par arvalstniekiem, jo saskana ar Imigracijas likuma
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1. pantu arvalstnieks ir persona, kura nav Latvijas pilsonis vai Latvijas nepilsonis. Ari
Eiropas Savienibas neatkarigo ekspertu grupa pamattiesibu jautajumos (EU Network of
Independent Experts on Fundamental Rights) parskata par pamattiesibu jautajjumiem
Eiropas Savieniba un tas dalibvalstis 2003. gada noradija, ka likuma “Par to bijusas PSRS
pilsonu statusu, kuriem nav Latvijas vai citas valsts pilsonibas” noteiktie nepilsoni nav
nedz pilsoni, nedz arvalstnieki, nedz ari bezvalstnieki. Ekspertu grupa norada, ka Latvijas
nepilsoni pieder pie lidz $im starptautiskajas publiskajas tiesibas nezinamas personu
kategorijas [11].

Likumprojektam tika pievienots ari Londonas Universitates koledzas pasniedzéja
Martina Paparinska atzinums, kas lielakoties attiecas uz valsts kontinuitates jautaju-
miem, ja tiktu pienemts Valsts prezidenta sagatavotais likumprojekts.? Var pilniba piekrist
M. Paparinska viedoklim, ka nepilsona statusa izbeigsana Latvija dzimusajiem bérniem
ar sagatavoto likumprojektu neietekmétu Latvijas Republikas kontinuitati. Tomeér $is
atzinums un ari citi likumprojektam pievienotie pavadosie dokumenti nedod atbildi par
sagatavota likumprojekta lietderibu un nepieciesamibu.

Secinajumi

Diemzél jaatzist, ka Valsts prezidenta sagatavotais likumprojekts ir ar zemu liet-

deribu un nepieciesamibu $adu iemeslu dél:

1) jau Sobrid Latvijas Pilsonibas likums pilniba atbilst starptautiskajam normam
par bezvalstniecibas novérsanu, tapéc nav juridiski saprotama sada likum-
projekta lietderiba;

2) sagatavotais likumprojekts neparedz automatisku pilsonibas pieskirsanu nepil-
sonu bérniem, jo valstij tapat ir japarliecinas, vai bérna vecaki nav vienojusies
par citas valsts pilsonibas pieskirsanu bérnam un bérns nav citas valsts pilsonis;

3) no juridiskas tehnikas viedokla ir apsaubams, vai par $o tiesisko problému ir
nepieciesams pienemt jaunu likumu. Ja Valsts prezidents grib pilnveidot tie-
sisko pilsonibas iegisanas reguléjumu, tad no juridiskas tehnikas viedokla labak
ir sagatavot grozijumus esos$aja Pilsonibas likuma.

3 Ar atzinumu var pilniba iepazities: http://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste
?OpenView&restricttocategory=1023/Lpl2 [sk. 17.11.2017.].


http://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?OpenView&restricttocategory=1023/Lp12
http://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?OpenView&restricttocategory=1023/Lp12
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Problems of Resolution of Problems
with Aliens from the Point of View
of International Law

Abstract

The article provides an overview of the new legislation initiative by the President

of Latvia to grant automatic citizenship to children of aliens of the Republic of Latvia.
The prepared draft-law is without expediency as existing regulation of the Citizenship
Law of the Republic of Latvia fully corresponds with international obligations in the field
of stateless persons.

Keywords: citizenship of the Republic of Latvia, status of aliens, automatic acquisi-

tion of citizenship.
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Kopsavilkums

Maisdienas sports ir daudz vairak neka izklaide vai valasprieks, tas ir augsti komer-
cializéta sociala aktivitate ar lielu daudzumu dazadu savstarpéjo attiecibu, kuras nevar
iztikt bez stridiem un konfliktiem. Sporta pierasts veids, ka atrisinat radus$os stridus, ir
konflikta atrisindsanu nodot vai nu arbitrazas tribunalam, pieméram, Sporta arbitrazas
tiesai, vai valsts vai starptautisko federaciju aréjam komitejam (komisijam), pieméram,
FIFA Stridu risinasanas kamerai (FIFA Dispute Resolution Chamber), FIFA spélétaju
statusa komitejai (FIFA Players’ Status Committee) vai publiskam tiesam. Abi $ie procesi
var but laikietilpigi un Joti dargi. Raksta autore piedava izskatit mediaciju ka alternativu
veidu sporta stridu risinasana.

Atslégvardi: sports, sporta stridi, mediacija, sporta tiesibas.

levads

Raksts tika sagatavots, pamatojoties uz sporta tiesibu pieauguso popularitati un
aktualitati Eiropa un pasaulé. Viena no problematiskam sporta tiesibu jomam ir stridu
risinasana, jo tradicionala stridu risinasana vispareéjas jurisdikcijas tiesa neatbilst sporta
tiesibu vajadzibam un nespéj nemt véra to specifiku. Tapéc strauji attistas ideja par alter-
nativam stridu risinasanas metodém un specializétam sporta arbitrazas tiesam.

Raksta mérkis ir izpétit mediaciju ka sporta stridu risinasanas metodi. Publikacijas
sagatavo$anai galvenokart izmantota empiriska, analitiska, vésturiska un salidzinosa
izpétes metode.

— 40 —
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XXI gadsimta sports un ta specifika

Musdienas sportu var raksturot ka augsti komercializétu socialu aktivitati ar lielu
daudzumu dazadu savstarpéjo attiecibu, pieméram, sancensis un sancensis; sportists un
treneris; sportists un agents; sportists un federacija, klubs, komanda; klubs, komanda un
agents; federacija un atbalstitaji; klubs, komanda un atbalstitaji; klubs un klubs. Pastavot
tik dazadam attiecibam, vérojama augsta nesaskanu un stridu varbatiba. Turklat, pamato-
joties uz lana Bleksova (lan Blackshaw) sniegto informaciju, sports ir nozimiga industrija,
kas veido vairak neka 3 % no starptautiskas tirdzniecibas un 1% no Eiropas Savienibas
15 dalibvalstu kopéja kopprodukta. Tikai ES vien ir raditi aptuveni 2 miljoni darba vietu,
kas tie$a vai netiesa veida ir saistitas ar sportu. Lielbritanija ikgadéjais patérétaju piene-
sums sporta nozaré ir sasniedzis 12 miljardus marcinu [Blackshaw, 2015].

Nils Gudrums (Neil Goodrum) atzimé, ka sporta aktivitates vienmer tiek ieklautas
vértiga un komerciala industrija, tadé] domstarpibas, kas rodas $aja sakara, ir daudzvei-
digas un sarezgitas, ipasi nemot véra, ka biezi vien sporta saduras publiskas un privatas
intereses. Neatkarigi no ta, vai tas ir saistits ar spélétaja ligumiem, sponsorésanas jautaju-
miem, bavniecibu, televizijas translacijam, stadiona izmantosanu péc olimpiskajam spélém
vai citu, jebkura strida var tikt skarts plass interesu loks [Goodrum, 2013].

Katras jomas komercializacija ietver ievérojamus ieguldijumus un pieaugo$u pub-
likas interesi. Vienlaikus ar sporta komercializaciju pédéjos gados augsto likmju dé] strauji
palielinajies ari konfliktu skaits un to atspogulojums medijos.

Pieaugusais konfliktu skaits padarija redzamus trakumus to risinasanas procesa.
Volkers Hesse (Volker Hesse) noradijis, ka sporta pierasts veids, ka atrisinat stridus, kas
radusies saistiba ar noslégtajiem ligumiem, ir konflikta atrisinasanu nodot vai nu arbit-
razas tribunalam, pieméram, Sporta arbitrazas tiesai, vai valsts vai starptautisko federa-
ciju aréjam komitejam (komisijam), pieméram, FIFA Stridu risinasanas kamerai (FIFA
Dispute Resolution Chamber), FIFA spélétaju statusa komitejai (FIFA Players’ Status
Committee) vai publiskam tiesam [Hesse, 2014]. Abi sie procesi var but laikietilpigi un Joti
dargi. Savukart N. Gudrums uzskata: lai ari, izmantojot FIFA kameru, aréjiem procesiem
parasti ir ta prieksrociba, ka tie ir konfidencialaki un létaki par tiesas procesiem, tiem
piemit ari trikumi — sarezgita procedira un fakts, ka lémumu pienem tresa persona.

Raksturojot starptautisko sporta stridu risinasanu publiskas tiesas, ka triakums
ir jamin ari varbutiba, ka strids tiks izskatits vienai pusei svesa jurisdikcija péc svesas
valsts likumiem. Ja strids izriet no ligumsaistibam un liguma puses nav vienojusas, kurai
tiesai piemit stridu izskatiSana un péc kuras valsts likumiem tas tiks izskatits, tad atka-
riba no lietas apstakliem un pusu domicila tas bus janosaka péc Eiropas Parlamenta
un Padomes 2012. gada 12. decembra Regulas (ES) Nr. 1215/2012 par jurisdikciju un
spriedumu atzisanu un izpildi civillietas un komerclietas (Briseles Ibis Regula, ar ko tika
aizstata tas joma ieprieks darbojusies Padomes Regula (EK) Nr. 44/2001 par jurisdikciju
un spriedumu atzi$anu un izpildi civillietas un komerclietas noteikumiem) un Eiropas
Parlamenta un Padomes Regulas (EK) Nr. 593/2008 par tiesibu aktiem, kas piemérojami
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ligumsaistibam (Roma I), noteikumiem vai ar koliziju normu palidzibu. Gan pirmais,
gan otrais cel$ var novest pie minétajiem trakumiem — augstam izmaksam par arvalstu
advokatu pakalpojumiem, publiskuma un nenoteikta iznakuma. Vienlaikus stridu izska-
tisanu sporta sarezgi publisko un privato interesu mijiedarbiba, ka ari sporta sacensibu
biezi vien parnacionalais raksturs [Goodrum, 2013].

Mediacija sporta stridu risinasana

Juridiskaja literatira var rast daudz sporta strida definiciju, tomér autore uzskata,
ka izsmelosas definicijas ir krievu zinatniekiem. Jekaterina Pogosjana (Exameputa
ITozocsn) ar sportu saistito stridu izprot ka domstarpibas par savstarpéjam tiesibam un
pienakumiem starp sporta attiecibas iesaistitajiem subjektiem, ka ari stridus, kas rodas
arpus sporta attiecibam, tomeér ietekmé sportistu tiesibas un pienakumus ka sporta
attiecibu subjektus (ITozocsH, 2011). Savukart Sergejs Aleksejevs (Cepeeii Arexcees)
uzskata, ka $adi stridi ir janodod jurisdikcijas iestadei vai ari tie jaizskir alternativa
veida (Aaexcees, 2012).

Péc Sergeja Jurlova (Cepeeui FOpaos) domam, atkariba no savstarpéjo attiecibu
rakstura sporta attiecibas var izskirt $adus ar sportu saistitos stridus:

1) stridi, kas rodas saistiba ar sacensibam: diskvalifikacija, sacensibu rezultatu

apstridésana, konkréta sporta veida tehnisko noteikumu parkapumi u.c.;

2) stridi, kas ir saistiti ar dalibu sporta federacija;

3) ar dopinga lietosanu saistiti stridi;

4) disciplinarie konflikti, kas rodas sportistu, treneru vai citu federacijas loceklu

ricibas kodeksa parkapumu dél;

5) etiskie stridi, kas rodas neétisku izteicienu lietosanas dél vai nepiemérotas uzve-

dibas dél publiskas vietas;

6) ligumiskie vai civiltiesiskie stridi, kas rodas ligumu parkapumu dél (FOpaos, 2015).

Nemot véra ieprieksminétos faktus un tiesisko attiecibu specifiku, sporta stridi
batu jarisina miermiliga cela, atri, konfidenciali, un, kas jo ipa$i svarigi — risindgjumam
batu javedina uz veseligam un, ja iespéjams, neagresivam attiecibam starp strida iesaisti-
tajam pusém, taisnigu rezultatu, apzinoties ari citas, strida tiesi neiesaistitas, personas
aizskaruma iespéjas, citiem vardiem sakot, konflikti butu jarisina “sporta gimenes” loka.

Minéto iemeslu dé] tradicionalo stridu risinasanas veidu — tiesas procesu — nevar
uzskatit par optimalu un labako izvéli, turpreti, izmantojot alternativas stridu risinasanas
metodes un panémienus, it ipai mediaciju, iespéjams sasniegt vélamo rezultatu — mier-
miliguy, atru, konfidencialu un neagresivu strida risinajumu sporta, mediacijai veicinot
dialogu starp pusém, lai rastu risinagjumu, kas batu to labakajas interesés, ka ari laujot
izveidot turpmakas sadarbibas (sacensibu) priek$noteikumus. Izvéloties mediaciju, juris-
dikcijas noteik$anas un strida izskatisanai piemérojama likuma probléma tiesa veida
nepastav.
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Ka norada Felikss Stefeks (Felix Steffek) un Katrina Stouna (Katherine V. W. Stone),
mediacija, arbitraza un ari strukturétas sarunas tiek uzskatitas par alternativiem stridu
izskirsanas veidiem. Tomeér vairakas butiskas iezimes lauj atskirt mediaciju no citam
alternativajam stridu izskirsanas formam:

1) ta ir brivpratiga, citiem vardiem sakot, mediacija balstita uz pusu brivpratigu

lidzdalibu;

2) neitralais starpnieks (mediators) nevis tiesa, bet sistematiski veicina pusu sav-

starpéjo komunikaciju, lai tas uznemtos atbildibu par strida atrisinasanu;

3) mediacijai piemit elastigums un plasa noteikta pieeja, kura var tikt nemti véra

visi konflikta aspekti neatkarigi no to juridiskas saistibas jeb butiskuma [Steffek,
2012; Stoun, 2004].

Respektivi, mediacijas meérkis ir panakt, lai puses brivpratigi sasniedz strida risi-
najumu, kuru ir iespéjams nostiprinat ari juridiski. Saja procesa neitrala tre$a puse lauj
strida dalibniekiem nonakt pie vienpratibas, tadéjadi palidzot pusém rast konflikta risina-
jumu ilgtspéjiga un pasu noteikta cela. Nemot véra sporta Ipatnibas, vél viena mediacijas
prieksrociba var but tada mediatora izvéle, kurs pazist sporta specifiku un spés veiksmigak
rast kopéju valodu ar strida iesaistitajam pusém.

Saskana ar pétijumu ‘Rebooting’ the Mediation Directive: Assessing the Limited
Impact of its Implementation and Proposing Measures to Increase the Number of Media-
tions in the EU mediacijas process parasti aiznem vidéji 43 dienas, tadéjadi strida izska-
tisana tiesa ir daudz laikietilpigaka (sk. 1. attélu).

Ievérojot apstakli, ka mediacijas procesi ir konfidenciali, ir grati iegit precizu
informaciju par to veiksmigu risinajumu. Sveices Mediacijas asociacija (Schweizer Dach-
verband Mediation), balstoties uz 2008. gada veikto pétijumu, secina, ka mediacijas
procesu veiksmiguma raditdjs ir lielaks par 70%. No otras puses, Gerits Horstmeijers
(Gerrit Horstmeier) apgalvo, ka par augstiem veiksmiguma raditajiem mediacijas procesos
75-90 % tiek zinots atkariba no jomas, kura mediacija tiek pielietota [Horstmeier, 2013].

Saskana ar V. Hesses pétijjumiem sporta sektora aptaujatas personas (juristi, media-
tori, novérotaji u. c.) bija iesaistitas kopuma 117 ar sportu saistitos mediacijas procesos. Tika
zinots, ka 69 no siem procesiem ir bijusi veiksmigi, kas liecina, ka veiksmiguma raditajs ir
lielaks par 65 %. Ir janem véra, ka ar1 péc neveiksmiga mediacijas procesa puses vél joprojam
var nodot savu stridu izskatiSanai tiesa, federacijas komiteja vai arbitrazas tribunala. Janem
véra ari tas, ka gadijuma, ja puses tomér nav spéjigas pilniba atrisinat savu konfliktu,
mediacija jebkura gadijuma var palidzét efektivi mazinat strida iesaistito pusu nesaskanas
un satuvinat puses, tadéjadi radot augligu augsni nakamajam risinajumam [Hesse, 2014].

Autorei pagaidam neizdevas rast statistiku, lai atspogulotu mediacijas veiksmes
raditaju Latvija, jo mediacija ir diezgan jauna paradiba (tikai 2014. gada 18. janija stajas
spéka Mediacijas likums, un 2014. gada 12. augusta stajas spéka Ministru kabineta no-
teikumi Nr. 433 “Mediatoru sertifikacijas un atestacijas kartiba”). Ministru kabineta
noteikumi paredz, ka mediatoram, kas vélas stradat tiesas ieteiktas mediacijas modeli,
t. i, klat par sertificétu mediatoru, ir jakarto parbaudijums sertifikata sanemsanai.
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Saskana ar portala www.mediacija.lv datiem pirmais mediatoru sertifikacijas par-
baudijums notika 2014. gada rudeni un 27. oktobri sertifikatus sanéma 24 mediatori. Ari
pamatojoties uz informaciju, ko sniedz Cietuso atbalsta centrs, kas piedava mediatora
pakalpojumu, Latvija mediacijas procesi klast popularaki, kas norada uz sabiedribas
spéju inteligenti un toleranti, ar sapratni, respektéjot otru pusi, novérst konfliktus vai,
savstarpéji piekapjoties, atrisinat radusos stridus.

No Latvijas Republikas Tieslietu ministrijas datiem, kas publicéti majaslapa
www.tm.gov.lv, izriet, ka, izmantojot mediaciju, ir $adi ieguvumi:

1) tiek ietaupits laiks un nauda;

2) process norit mierpilna, neformala gaisotné, rapéjoties, lai abas puses justos

érti un drosi;

3) tiek atjaunota normala komunikacija starp pusém, nodrosinot tam iespéju

patstavigi un konstruktivi risinat kopigus jautajumus, kas var rasties nakotné
(it 1pasi svarigi tas ir gadijumos, kad pusém ir kopigs viens vai vairaki bérni);

4) puses patstavigi pienem léemumus — tas nodrosina, ka tiek pienemti tikai tadi

lémumi, ko puses ir akceptéjusas un atzinusas par labiem risinajumiem;

5) process ir pilniba konfidencials;

6) pusém ir tiesibas izvéléties sev pienemamu mediatoru un jebkura laika atteikties

turpinat jau sakto mediacijas procesu;

7) ja strids jau ticis risinats tiesa, panakot risinajumu mediacijas cela, tiek atmak-

sata valsts nodeva 50 % apmeéra.

Tatad mediacija pasaulé tiek popularizéta ka alternativs stridu risinasanas veids,
un cerams, ka mediacijas veiksmes stasti ir arl masu valsti.

Secinajumi

Sporta popularizésana un ta komercializésana ietekméja sporta subjektu sav-
starpéjas attiecibas, paplasinot tas un padarot tas daudzveidigakas un specifiskakas.
Péc autores domam, $i tendence pieprasa, lai ar sportu saistiti stridi tiktu risinati arpus
tiesas cela, proti, arbitrazas tiesas jeb federaciju aréjas komitejas, stridu risinasanas
komisijas, kas nodrosinatu atraku un efektivaku konflikta atrisinasanu. Mediaciju ka
alternativu stridu risinasanas veidu var uzskatit par piemeérotu lidzekli sporta kon-
fliktu veiksmigai atrisinasanai un konsensusa panaksanai. Par to liecina ari Sporta
arbitrazas tiesas (Court of Arbitration for Sports), kas atrodas Lozanna, Sveicé, prakse un
labi pardomata un efektiva mediacijas procediira sporta stridu risinasana. Lai nodrosi-
natu kvalitativu mediacijas procedtru, Sporta arbitrazas tiesa piedava 58 mediatorus,
no kuriem 39 ir ar darba pieredzi sporta sektors, t.1i., bijusie tiesnesi, sporta federacijas

biedri, nacionalas olimpiskas komitejas locekli, sporta menedzeri un sporta juristi. Liela-
kajai dalai no Siem 39 mediatoriem ir ari juridiska izglitiba [CAS, 2017].
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Ka jau tika minéts, nemot véra tiesisko attiecibu specifiku, sporta stridi batu jari-
sina miermiliga cela, atri, konfidenciali, un, kas jo Ipasi svarigi — ari risinajumam batu
javedina uz veseligam un, ja iespéjams, neagresivam attiecibam starp strida iesaistitajam
pusém, taisnigu rezultatu, tostarp apzinoties citas, strida tiesi neiesaistitas, personas
aizskaruma iespéjas, citiem vardiem sakot, konfliktus batu jarisina “sporta gimenes”
loka. Sads rezultats noteikti var tikt sasniegts ar mediaciju.

Mediation and Sports Disputes

Abstract

Nowadays sport is more than just leisure or hobby, it is a highly commercialised
social activity with many interrelations where disputes are inevitable. In sports, the com-
mon way to resolve disputes is by submitting the dispute to either an arbitration tribunal,
such as the Court of Arbitration for Sport, or to internal committees of national and
international federations such as the FIFA Dispute Resolution Chamber/FIFA Players’
Status Committee or to public courts. Both of these procedures can be time consuming
and cost intensive. The present article considers mediation as an alternative dispute
resolution method to resolve sports disputes.

Keywords: sport, sports disputes, mediation, sports law.
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Kopsavilkums

Pétijuma merkis ir analizét atseviskus kriminologijas izpétes pilnveides aspektus
Latvija. Masdienu noziedzibas globalizacijas apstaklos kriminologisko pétijumu nozime
tikai pieaug. Raksta sniegts ieskats salidzino$as kriminologijas jédziena, satura un nozimes
izpratné un raksturots gimenes kriminologijas attistibas redzéjum:s.

Latvija nepieciesams veicinat kriminologijas ka zinatnes attistibu un aktivizét
kriminologiskas izpétes procesu, turklat ipasa nozime ir salidzino$iem pétijumiem.
Izmantojot arvalstu zinatnieku zinasanas un atzinas, tiek sekméts, pilnveidots un attistits
nacionalas kriminologijas potencials. Latvija ir jaievie$ inovativas pieejas noziedzibas
izpétei, japopularizé salidzinosas kriminologijas un gimenes kriminologijas attistiba.

Atslégvardi: kriminologija, gimene, gimenes kriminologija, salidzinosa krimi-
nologija.

levads

Noziedziba vienmeér ir bijusi sabiedribas problémjautajums. Ta pastavéjusi dazados
cilvéces attistibas vésturiskajos posmos un iekartas, katra no tiem atskiroties ar kvalitativo
un kvantitativo raksturojumu. Antropologu, vésturnieku un etnografu pétijumi liecina,
ka noziedziba pastavéjusi jau pirmatnéja sabiedriba. Saja sabiedriba noziedziba atskiras
ar sakralo raksturu, tacu tika izdariti ari visparkriminala rakstura noziedzigi nodarijumi:
slepkavibas, zadzibas, laupi$anas, izvarosanas u.c. [4, 101-108]. Savukart musdienas
cilveks biezi dzivo divas paralélas pasaulés — realaja un virtualaja, turklat socialas saites
un noziedziba aptver visu pasauli.
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Kriminologijas zinatnes veidosana svarigu vietu ienéma apgaismibas idejas izpla-
tisanas. Noziedzibu un ar to saistito paradibu sistematizéti un profesionali saka pétit
19. gadsimta. Savukart kriminologija tika radita 19. gadsimta beigas ka patstaviga,
starpdisciplinara zinatne, kas pétija noziedznieka personibu un noziedzigo nodari-
jumu. Kriminologija ka starpdisciplinara zinatne izmanto ari citu zinatnu zinasanas un
metodes.

Jaatzist, ka kriminologiem par noziedzibu ir tris visizplatitakie viedokli:

1) noziedziba parada sabiedribas tradicionalas vértibas un étiku;

2) noziedziba atspogulo socialas un politiskas varas parstavju vajadzibas;

3) noziedziba ir sabiedriba valdo$as morales un uzskatu darbiba [41, 37-41].

Zinatnes galveno saturu veido tris butiskas pazimes:

1) ta ir radosa darbibas sféra;

2) tas meérkis ir jaunas zinasanas;

3) ta ir pétnieciskas darbibas sféra [65, 24].

Sabiedriba pastavigi atrodas procesa un mainiba, tacu katram laikmetam ir rakstu-
rigas specifiskas tendences un konteksts. Télaini izsakoties, moderno tiesibu raksturojuma
saskatama lidziba ar seno romiesu dieva Jana divam sejam. Viena seja vérsta uz nacionalo
valsti — tiesibas fiksé valsts organizaciju un joprojam ir tas eksistences nodrosinasanas
lidzeklis. Otra seja vérsta uz globalajam struktaram — tiesibas apkalpo un veicina globa-
lizacijas procesus dazadas dzives jomas [48, 57].

Kriminologijas literatara lasams, ka konkrétas zinatnes vai atseviskas teorijas
izcelsme un veido$anas vienmeér ir saistita ar sabiedribas attistibas vésturi. Japiekrit,
ka kriminologija ir attistiba eso$a zinatnes nozare, kas piedzivojusi izmainas un piln-
veido$anas norisi vairak neka divsimt gadu [13, 3]. Vienlaikus kriminologijas zinatne
ir kriminaltiesisko zinatnu — kriminaltiesibu, kriminalprocesa, soda izpildes tiesibu —
metodologiskais pamats. Pasaules valstu kriminologijas zinatné ir uzkrats plass teoré-
tisks un empirisks materials, kas raksturo noziedzibu, atseviskus tas veidus, noziedzigu
nodarijuma mehanismu, noziedznieku un upuri, ka ari tiesibsargajoso iestazu reakciju
uz noziedzibas izpausmém. Kriminologija joprojam ir atvérta izpétei un pilnveidei, ko
apliecina noziedzibas attistibas tendences.

Misdienu pasaulé kriminologijas ietvaros fiksé jaunu nodarjjumu un paradibu
izcel$anos, kas attista jaunas kriminologijas izpétes nozares — kibernoziegumus un kiber-
kriminologiju, kultairas kriminologiju, salidzinoso kriminologiju un gimenes kriminolo-
giju. Sen zinamas socialas negativas paradibas musdienas klast par izteiktaku socialu
problému, tiek aplikotas jauna kriminaltiesiskaja un kriminologiskaja skatijuma. Eiropas
un pasaules méroga pastiprinata uzmaniba tiek pievérsta dazadam noziedzigas ricibas
izpausmém, pieméram, vardarbibai gimené, naida noziegumiem (un veidojas pat jauna
kriminologijas apaksnozare — naida kriminologija), vajasanai jeb stalkerismam, kiber-
vajasanai, vardarbibai tas dazadas izpausmeés — bulingam un mobingam. Ipaga uzmaniba
tiek veltita savdabigai témai — bailém no noziedzibas (anglu val. fear of crime). Jauzsver, ka
pasreizéja kriminologiska izzina, balstoties uz socialo un eksakto zinatnu sasniegumiem,
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censas paplasinat un padzilinat ar kriminaliem apdraudéjumiem saistito problému izpéti
[69, 37]. Tomér janorada, ka atseviskas no minétajam témam Latvijas kriminologija netiek
analizétas un pétitas.

Sniedzot nelielu ieskatu Latvijas kriminologijas zinatné, $aja darba raksturotas
inovativas pieejas noziedzibas izpétei.

leskats Latvijas kriminologijas zinatné

Latvija kriminologijas zinatne nav attistijusies vienmeérigi un pakapeniski. Nemot
véra Latvijas visparigo véstures attistibas gaitu, ta valsti veidojusies visai sarezgitos
apstaklos. Kriminologija ka “maciba par noziedzigu nodarijumu céloniem un veidiem”
Latvijas Republika 20. gadsimta 20. un 30. gados tika uzskatita par pamatu kriminal-
politikai — zinatnei, kas vérté esosas kriminaltiesibas péc to spéjam cinities ar nozie-
dzigajiem nodarijumiem un izstradat $o tiesibu reformas projektus. Kriminologija
savukart ietilpa kriminalsociologija — sociologijas nozare, kura péti noziedzigu nodari-
jumu sabiedriskos faktorus. Kriminologijas attistibas pirmsakumi Latvija balstijas uz
kriminaltiesisko zinatnu specialistu pétijuma rezultatiem. Savukart politiskas nostadnes
Padomju Savieniba dazados laika periodos varéja gan veicinat un atbalstit, gan blokét
un iznicinat zinatnes pastavésanu un attistibu. To var attiecinat ari uz kriminologiju.
Nedrikstéja veikt kriminologiskos pétijumus, veidot pétnieciskos autoru kolektivus un
lasit lekcijas kriminologija macibu iestadés.

Latvijas Universitate bija viena no pirmajam augstskolam Padomju Savieniba, kura
tomeér atsakas noziedzibas problémas izpéte [34, 17]. Latvija pirma kriminologijas macibu
gramata “Kriminologija” tika izdota 1981. gada. Taja definéts, ka kriminologija ir maciba
par noziedzibu, tas stavokli, noziedzibas izplatibu, struktiru, attistibas tendencém, to
noteicosiem faktoriem, ka ari antisocialam paradibam, kas ir tiesi saistitas ar noziedzibu —
alkoholismu, prostitaciju, narkomaniju u. c., un pasakumu izstradi to novérsanai [57, 87].
Produktivi kriminologiskie pétijumi tika veikti 20. gadsimta 70. un 80. gados Tieslietu
ministrijas Kriminologijas un tiesu ekspertizu laboratorija. Kop$ 1987. gada notiek Baltijas
kriminologu starptautiskas konferences un seminari par aktualam noziedzibas un citu
pretsabiedrisku paradibu izzinas, novérsanas un apkaro$anas problémam.

Valsts iestade “Kriminologisko pétijumu centrs” 1997. gada tika nodota Tieslietu
ministrijas parzina. Centra galvenie darbibas virzieni bija $adi: veikt zinatniskas pét-
niecibas darbus noziedzibas apzinasanai un izvértésanai valsti; izstradat priekslikumus
noziedzibas novérsanas joma; veidot kriminologiskas informacijas datu bazi. Diemzél ar
2003. gada 12. novembra Ministru kabineta rikojumu Nr. 712 “Kriminologisko pétijumu
centrs” 2004. gada 1. janvari tika likvidéts. Valsti $obrid nav specializétas iestades, kas
veiktu sistémiskus, regularus un aktualus kriminologiskos pétijumus.

Kriminologiskas izpétes procesa svarigs princips ir pieejas kompleksums un mij-
iedarbibas princips. Noziedziba ir nevélama sociala un tiesiska paradiba, tapéc valstij
jameklé efektivi lidzekli tas ierobezosanai un javeido valsts sociali tiesiska politika
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vardarbibas ierobezosanai. levérojamais vacu kriminologs Hanss Joahims Sneiders (Hans
Joahim Schneider) uzskata, ka “kriminologijas uzdevums ir Joti nozimigs, uz tas izdarita-
jiem secinajumiem juristiem vienmeér jabalstas gan kriminaltiesibu normu jaunradé, gan
kriminaltiesibu pielietosanas praksé” [60, 34]. Jaatzist, ka patlaban Latvija kriminologiskie
pétijumi ir sadrumstaloti, vérojama kriminologijas zinatnes stagnacija un kriminologiska
izzina un konkréta fundamentalu un lietisku pétijumu krize. lespéjams, ka ta sekas ir
zinama sociala, ekonomiska, politiska un tiesiska krize. Tatad kriminologija ir “nevélama
zinatne” politikiem un valsts varai tapéc, ka ta censas atklat noziedzibas apkarosanas un
novérsanas ekonomiskas, socialas un politiskas sistémas trakumus. Tas, ka Latvija nav
aptveros$as un pietiekamas kriminologiskas izpétes, nelauj likumdevéjam, izpildvarai un
tiesu varai atbilstosi istenot uzdotas funkcijas, lai apkarotu un ierobezotu noziedzibu.

Kriminologijas zinatniskas izzinas butiba

Latvijas kriminologijas macibu gramata, kuru sagatavojusi Latvijas Neatkarigo
kriminologu asociacija (izdota 2004. gada), sniegts $ads kriminologijas definéjums: krimi-
nologija ir zinatne par noziedzibu, tas céloniem un to veicinosiem apstakliem, par noziedz-
nieka personibu, par noziedzibas kontroles un novérsanas metodém [34, 23]. Japiebilst,
ka bez minétajiem kriminologijas pamatelementiem butiski nozimigs kriminologijas
izpétes elements ir upura personiba. Viktimizacijas procesa tiek iesaistitas vismaz divas
personas — noziedznieks un upuris, abas puses rikojas un biezi reagé pirms noziedziga
nodarijuma, ta laika un péc notikuma [15, 50]. Noziedznieka un upura mijiedarbiba notiek
savdabiga sociala vidé, kura galvenokart koncentréti specifiskie apstakli, kas ietekmé
un sekmé noziedzigu nodarijumu izdarisanu. Noziedziga nodarijuma upuris piedalas
noziedziga nodarijuma sakuma posma un ta realizacija [24, 14-15].

Tapéc butu atbalstams viedoklis, ka ir nepieciesams visaptveross pétijums par
noziedziga nodarijuma upuriem, jo daudzi upura loma un noziedziga nodarijuma situacija
noklast piespiedu karta. Apkopotie dati par cietusajiem palidzétu atspogulot patieso ainu
par noziedzibas izplatibu un tas raditas sekas [50, 6]. Noziedzibas elementu nozimigums
noradits ari Apvienoto Naciju Organizacijas (ANO) Noziedzibas novérsanas un krimi-
nalas tiesvedibas kongresa Dohas deklaracija, kura teikts, ka jaturpina veikt pétijumus
un jaiegust dati par viktimizacijas gadijjumiem [71].

Kriminologijas mérkis ir izzinat pretrunigo, tostarp kriminalo ekspansivo realitati
(ietekmes paplasinasanos, izplesanos, aptvéruma palielinasanu). Kriminologija nodrosina
kriminalitates un tas ietekmes izzinu, ka ari ieteikumus tas negativas ietekmes mazina-
$anai individuala limeni, socialo grupu limeni un sabiedribas (sociuma) limeni. Savukart
kriminologijas pamatu veido tris macibas: par noziedzibu un tas céloniem, par noziedzigas
uzvedibas mehanismu un par noziedzibas novérsanu.

Kriminologiju var definét ka kriminaltiesisku un multidisciplinaru zinatni par
noziedzibu, tas stavokli, izplatibu, struktiru un attistibas tendencém, noziedzibas célo-
niem un veicinosiem apstakliem, noziedzibas sekam un noziedzibas cenu, noziedznieka
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personibu un noziedziga nodarijuma upuri, lai izstradatu noziedzibas novér$anas pasa-
kumus un metodes. Tatad kriminologijas zinatnes izpétes elementi ir: noziedziba, tas fak-
tori, veicinosie apstakli un noziedzibas sekas; noziedznieka personiba; cietusas personas
izpéte (viktimologija); noziedzibas kontroles un novérsanas metodes. Kriminologijas
prieksmets ir noziedzibas zinatniska izzinasana: noziedziba visa sava daudzveidiba, ka
ari atseviski tas elementi un faktori, kas ciesi ar to saistiti. Japiekrit, ka noziedziba nav
vienkarsi izdarito noziedzigo nodarijumu kopsumma, bet paradiba ar savam likumsaka-
ribam, kas saistitas ari ar citam socidlam paradibam, kuras to daléji nosaka [54, 100].

Globalizacija ienes jaunas problémas sabiedribas politiskajas, socialajas, ekonomis-
kajas un savstarpéjas attiecibas, ietverot gan pozitivas, gan negativas iezimes. Noziedziba
un kriminogeénie procesi pasaulé klast sarezgitaki un bistamaki. Batisks izaicinajums
pasaules civilizacijai ir sabiedriskas, valstiskas un starptautiskas attiecibas kriminaliza-
cija, noziedziba ka nacionala un transnacionala probléma, jauno tehnologiju ietekme
uz individu un sabiedribu. Tadéjadi lielaka nozime tiek pieskirta noziedzibas analizes
un salidzinasanas uzdevumam. Vienlaikus ar jauno tehnologiju attistibu un piekluvi
starptautiskajam tirgum noziedziba ir $kérsojusi valstu robezas un izplatijusies globala
méroga. Saja aspekta pédéjos gados aizvien lielaka uzmaniba tiek pievérsta salidzinoso
tiesibu (anglu val. comparative law) attistibai.

Salidzino$as tiesibas ka juridisku zinatnisku disciplinu ir pienemts uzskatit par:

1) patstavigu zinatni;

2) visparéjas tiesibu teorijas paligdisciplinu;

3) Ipasu pétisanas metodi, ko iespéjams pielietot jebkura juridiskaja zinatné.

levérojamais latviesu profesors Dr. iur. Karlis Dislers raksta, ka visam zinatném ir
vienas un tas pasas pétnieciskas metodes, tikai katrai savi Ipatnéji metodologiski pané-
mieni [16, 92].

Salidzinamais panémiens parasti tiek pielietots divéjadi:

1) ka dogmatiski salidzinamais;

2) ka vesturiski salidzinamais.

Salidzino$o tiesibu jédziens parare tulkojuma no latinu valodas nozimé ‘vienadi
vértét’ [58, 870). Salidzinasana var tikt veikta atsevisku tiesibu normu un institatu limeni
(mikrokomparativa salidzinasana), tiesibu nozaru limeni (midikomparativa salidzina-
$ana), tiesibu sistému un visparéjo principu limeni (makrokomparativa salidzinasana)
[12]. Tatad par salidzino$o tiesibu izzinasanas un izpétes objektiem var but gan tiesibu
sistéma, gan noteiktie institati vai tiesibu normas, gan ari tiesiska realitate. Ta izpauzas
salidzinasana, analitiska izpété, kopigo un atskirigo pazimju identificésana. Jebkuras
zinatnes joma, iegtstot un apkopojot pietiekamu informacijas apjomu, aizvien aktivak
tiek izmantots salidzinamas izpétes rezultati. Bez salidzinasanas nav iespéjams izdalit
kopéjo un atsevisko, apzinat pasaules struktiiras daudzveidibu un tas zinatnisko izzinu
[30, 190]. Kriminologija nav iznémums, un tas ietvaros attistas jauns virziens — salidzinosa
starpkultaru kriminologiska izzina.
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Salidzinosa kriminologija:
jédziens, saturs un nozime

Starptautiskas sabiedribas redzesloka aizvien aktivak nonak organizéta nozie-
dziba, terorisms, korupcija, narkokriminalitate, cilvéku tirdznieciba, kibernoziedziba u. c.
Nenoliedzami, pasaules sabiedribas attiecibu kriminalizacijas apstaklos pieaug krimino-
logijas joma [30, 192-193]. Noziedzibas globalizacijas perioda kriminologijas ietvaros tas
attistibas gaita ka patstavigs virziens tiek nodalita salidzinosa kriminologija, un tas aktua-
litate tikai pieaug. Jebkurai zinatnei ir globals raksturs, un kriminologija nav iznémums.
Turklat kriminologijas zinatnes izpétes priek$mets — noziedziba — un tas daudzveidiba ir
negativa sociala paradiba ar starptautisku raksturu. Noziedziba jau ilgaku laiku ir starp-
tautiska [55, 1].

Salidzinosa kriminologija (anglu val. comparative criminology) globalizacijas un
noziedzibas internacionalizacijas apstak]os attistas aizvien intensivak, tas ietvars pieprasa
pétjjumu intensifikaciju globala limeni (metalimeni). Savukart metavide ietekmé procesus
ari makrovidg, kas raksturo sabiedrisko attiecibu kopumu valsti [34, 219]. Spanu sociologs
profesors Manuels Kastels (Manuel Castells) saskata $adas globala noziedziga nodarijuma
(global crime) grupas: ierocu kontrabanda, narkotisko vielu kontrabanda, 21. gadsimta
verdzibas forma — cilvéku tirdznieciba, nelegala migracija, prostiticija, kibernoziegumi,
seksa tarisms, terorisms, nelegalo lidzek]u legalizacija [10, 173].

Izvértéjot dazadus ANO un citu starptautisko organizaciju dokumentus un pé-
tijlumu rezultatus, var konstatét, ka noziedziba ir globala probléma, ja atbilst sadiem
kritérijiem:

1) noziedzigajam nodarijumam ir lidzigas pazimes lielakaja dala pasaules valstu;

2) nodarijumam ir transnacionals raksturs, un ta izdarisanas mehanisma ir iesais-

titi dazadu sabiedribu parstavji.

ANO 13. Noziedzibas novérsanas un kriminalas tiesvedibas kongresa pienem-
taja Dohas deklaracija ir noteikti stratégijas virzieni un prioritates cina ar noziedzibu.
Deklaracija ir uzsvérta cina pret transnacionalo organizéto noziedzibu, korupciju, nelegalo
lidzeklu legalizaciju, terorismu, cilvéku tirdzniecibu, nelegalo migraciju, ka ari ipasi atzi-
meéta sieviesu un meitenu aizsardziba [70]. ANO Noziedzibas novérsanas un kriminalas
tiesvedibas komisijas (Commission on Crime Prevention and Criminal Justice) 24. sesija
Latviju parstavosais véstnieks Bahtijors Hasans uzruna teica, ka Eiropas Savienibas dalib-
valstim ir batiski jautajumi noziedzibas apkarosana — cina pret vardarbibu pret neaiz-
sargatajam grupam, cilvéku tirdzniecibu, nelegalo migraciju, parnacionalo organizéto
noziedzibu, korupciju, kibernoziegumiem, terorismu, piratismu, kultiiras mantojumu
nelegalo tirdzniecibu un noziegumiem pret floru un faunu [3].

Batiba salidzinasana ir aplikojama ka kriminologijas zinatnes fundamentals rak-
sturojums, kas jau ielikts kriminologijas zinatnes attistibas sakuma. Jau no krimino-
logijas pirmsakumiem kriminologijas zinatni interesé noziedziba ka sarezgita sociala
paradiba.
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Kriminologijas starpdisciplinara daba:

1) nosaka savstarpéju interesi, kas saistita ar citam nozarém;

2) pieprasa nepartrauktu nacionalo un arvalstu kriminologu, ka ari citu zinatnu

parstavju izpétes rezultatu analizi vai monitoringu.

Var piekrist Krievijas Augstakas tiesas tiesneses profesores Olgas Vedernikovas
(Bedeprukosa Oavea Hukoraesna) viedoklim, ka kriminologija ka starpdisciplinara dis-
ciplina jau savos pirmsakumos ir attistijusies ka universala zinatnes nozare par noziedzibu
un noziedznieku, nesaistot to ar valstu robezam. Salidzinosa kriminologiska metode
bija galvena metode, ko izmantoja kriminologisko zinasanu parbaudei un izplatisanai
(66, 16—17]. Teorétiskas nostadnés un salidzinos$os pétijumos ir apzinats, ka noziedzibas
determinantiem, céloniem un veicinosajiem apstakliem visas valstis ir vienads pamats —
socialas, ekonomiskas, politiskas, ideologiskas un sabiedribas garigas pretrunas, un, jo
izteiktakas ir to pretrunas, jo augstaka ir noziedziba.

Ir pamatoti atzits, ka salidzinama kriminologija ir tikpat sena ka kriminologijas
zinatne. Apgaismibas laikmeta personibas, pieméram, Cezare Bekarija (Cesare Beccaria),
Dzeremijs Bentems (Jeremy Bentham), Voltérs (Voltaire), Klods Adriéns Helvécijs (Claude
Adrien Helvétius), Adolfs Ketle (Adolphe Quetelet), salidzinaja savas valsts tiesibu sis-
tému un justiciju ar citu valstu sistémam. Salidzinosie materiali tiek plasi izmantoti
noziedznieka personibas izpété un noziedzibas determinantu pétisana. Izteiktie ieteikumi
un atzinas biezi vien bija svarigas un efektivas, lai parnemtu arvalstu atzinumus [11].
Paplasinot teorijas arpus kultaras un valsts robezas, salidzinoso pétijumu rezultati dod
iespéju kriminologijas teorijam, kas parasti ir veidotas konkréta valsti, tas piemérot un
ieviest citas valstis.

Salidzino$o kriminologisko pétijumu mérkis ir izpétit un noskaidrot atskirigo un
lidzigo dazadu valstu noziedzibas ipatnibas. Var tos saukt par salidzinosiem starpkul-
tiru noziedzibas pétijumiem. So pétijumu shéma paredz organizét vismaz divu dazadu
valstu noziedzibas mérisanu, un $o pétijumu rezultati ir ka pamatbaze, kas izmantojama
noziedzibas prevencijas pasakumu planosana, koordinésana un Isteno$ana.

Pieméram, kibernoziegumu salidzinamas izpétes (Comprehensive Study on Cyber-
crime) rezultati par 2012. gadu [11] liecina, ka:

1) ar bérnu pornografijas materialiem saistito nodarjjumu izdaritajs parsvara bija

vecuma no 15 lidz 73 gadiem (vidéjais vecums — 49 gadi);

2) 60% noziedznieku ne tikai uzglabaja, bet ari izplatija Sos materialus;

3) ¥ no visiem noziedzniekiem nestradaja, bija pensionari, bezdarbnieki vai

sanéma pabalstu, paréjie stradaja vai studéja;

4) 42 % noziedznieku dzivoja kopa, bija partneri un / vai bérni;

5) 4% noziedznieku bija garigas veselibas problémas;

6) visi no pétijuma apzinatajiem likuma parkapéjiem savas darbibas rapigi slépa

no tuviniekiem;

7) noziedziga nodarijuma izdari$anas ilgums bija registréts no 6 ménesiem lidz

30 gadiem.

— 54 —
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Jadoma, ka ir pamatoti uzskatit salidzino$o kriminologiju par patstavigu kriminolo-
gijas apaksnozari, jo tai ir formuléts patstavigs izpétes objekts, mérki, uzdevumi, funkcijas
un sava metodologija. Krievijas Zinatnu akadémijas Valsts un tiesibu institata profesors
Viktors Lunejevs (Bukmop Bacuivesuy Aynees) norada, ka salidzinama kriminologija
ir kriminologijas zinatnes nozare, kuras ietvaros visparigi tiek pétitas pasaules, regiona
un nacionali specifiskas noziedzibas tendences un citi noziedzibu raksturojosie elementi:
noziedzibas faktori, noziedzibas novér$anas un pretdarbibas pasakumi, ka ari noziedzibas
faktoru teorijas. Salidzinamie parametri ir faktiskie raditaji un ar noziedzibu saistitas
paradibas dazadas valstis, regionos un pasaulé kopuma, ka ari teorétiskas koncepcijas
(37, 597].

Salidzinos$as kriminologijas priek$mets ir:

1) noziedziba sava daudzveidiba;

2) noziedzibas faktoru teorijas;

3) noziedzibas apkarosanas un novér$anas iespéjas (noziedzibas ierobezos$anas un

apkaro$anas stratégija un taktika).

Analizéjot noziedzibas globalo raksturu un to problematiku, jakonstaté, ka mis-
dienas salidzinosas kriminologijas prieksmets klast izteiktaks un tas ir dinamisks, saturiski
mainoties atkariba no globalas noziedzibas situacijas. Vienlaikus var piekrist uzskatam
par salidzino$as kriminologijas robezu svarstigumu, kuru nosaka:

1) kriminologiskas situacijas mainigums;

2) stratégijas un metodes dinamiskums reagésanai uz noziedzibu;

3) zinatnieku kriminologisko uzskatu attistiba citu zinatnu joma. Tas ietekmé
faktu, ka noziedzibas novérsanas joma ka vadosie eksperti klast nevis krimino-
logi, bet gan citu zinatnu specialisti, pieméram, ekonomisti, politologi, sociologi
un pat geografi [30, 193].

Saskana ar Krievijas kriminologa Vladimira Kudrjavceva (Baaoumup Hukoraesuu
Kyopsasuyes) viedokli salidzinosa kriminologija ir nevis patstaviga zinatnes nozare, bet gan
viens no noziedzibas, tas faktoru un citiem noziedzibas elementu izpétes virzieniem, kas
veido dazadu valstu kriminologijas zinatnes priek$metu. Faktiski, analizéjot vienas valsts
kriminologiskas paradibas kopumu vai tas dazus elementus, ietverot analogisku sistému,
tiek analizétas atbilsto$as paradibas cita valsti. Sadas izpétes mérkis ir daudzpusigak un
plasak izprast masdienu pasaules procesus kopuma un sabiedribas procesus valstis ar
at$kirigam sabiedriskajam sistémam [39, 72].

Salidzinosa kriminologija ka patstaviga kriminologijas apaks$nozare, izmantojot
arvalstu zinatnieku zinasanas un atzinas, sekmé, pilnveido un attista nacionalas krimi-
nologijas potencialu.

Salidzinoso kriminologiju var nodalit ka patstavigu kriminologijas apaks$nozari,
kura aptver salidzinamas metodes izmantosanu noziedzibas paradibas izpété un nozie-
dzibas apkarosanas un novérsanas pasakumu izstradé. Salidzinosa kriminologija ir pat-
stavigs zinatnisks virziens, kas prasa noteiktu kompetenci un specializaciju.
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Kriminologiskas izpétes procesa svarigs princips ir pieejas kompleksums un mij-
iedarbibas princips. Jebkuram kvalificétam kriminologam japarzina visparéja informacija
par noziedzibu dazados valsts regionos, arvalstis un pasaulé, jabut priek$statam par
kriminogénam paradibam. Tomeér iegat un analizét $adu informaciju vajadzétu specia-
listiem, kuri parvalda informacijas iegtis$anas metodes, prot apkopot un interpretét, spéj
noformulét perspektivo pétijuma hipotézi un empirisko datu bazi un kuriem ir pietie-
kama zinatniska erudicija. Viena no $adu pétijjumu procesa organizacijas problémam ir
terminologijas atskiribas, noziedziga nodarijuma un citu nozimigu jédzienu definésanas
daudzveidiba (dazadas kultaras un nacionalas valstis noziedzibu un citus nozimigus
jédzienus definé atskirigi).

Kriminallikuma 6. panta pirmaja dala tiek noradits uz noziedziga nodarijuma
pazimém: par noziedzigu nodarijumu atzistams ar nodomu (tisi) vai neuzmanibas dé]
izdarits kaitigs nodarijums (darbiba vai bezdarbiba), kurs$ paredzéts likuma un par kura
izdarisanu draud kriminalsods. Sods draud tikai par likuma paredzétu nodarijumu
(nullum crimen, nullum poena sine lege). Vienigi noziedziga nodarijuma sastavs ietver
to pazimju kopumu, péc kuram nosaka, ka kaitigais nodarijums ir kriminali sodams
[31, 8]. Atbilstosi personas vai sabiedribas interesu apdraudéjuma raksturam un kaiti-
gumam noziedzigi nodarijumi iedalami kriminalparkapumos un noziegumos. Noziegumi
iedalami $adi: mazak smagi noziegumi, smagi noziegumi un seviski smagi noziegumi
(32, 7. panta pirma dala).

Lietderigi ir minét Dr. iur. Agneses Belskas atzinu, ko var attiecinat ari uz salidzi-
no$o kriminologiju: lai arvalstu tiesibu pétnieciba praktiskiem meérkiem butu korekta
un vélak nerastos parpratumi, batiski ir ne tikai formulét pétijuma mérki, bet ari noteikt
sasniedzamo rezultatu [5, 60].

Misdienu pasaules dinamiska mainiba nosaka ne tikai vajadzibu pielagoties, bet
ari spéju saglabat atseviskas kulttras vértibas. Par vienu no pamatvértibam gadsimtu
gaita tiek uzskatita gimene. Originalu domu 1. Vispasaules gimenu kongresa Praga
(World Congress of Families, Prague, 1997) sava zinojuma ir paudis Tarahs Flemings
(Tarah Fleming), noradot, ka cilvéku sugu varétu dévét ne tikai par Homo Sapiens —
sapratigu, gudru butni, bet ari par Homo familiaris — gimenisku butni. Jebkuras pasta-
véjusas sabiedribas struktiras iezimés ir vérojams laulibai lidzigs modelis un gimenei
raksturigas rapes par savam atvasém, tadéjadi apliecinot individa vajadzibu piederét
gimenei [20].

Gimenes mijiedarbiba ar sabiedribu nav noliedzama. Gimene ir nozimiga tapéc,
ka taja veidojas cilvéka personiba. Ta ir objektivi noteikta mikrovide, kura darbojas sava
vértibu un audzinasanas sistéma. Veseligi funkcionala gimene var efektivi novérst iespé-
jamos likumparkapumus, bet nelabvéliga gimene var veicinat noziedzigus nodarijumus.
Sisociala institata ietekmi uz noziedzibas un kriminalitates veido$anas procesu ir nepie-
cieSams izzinat.
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Gimenes (gimenes attiecibu) kriminologija -
jauns noziedzibas un noziedziga nodarijuma
izpéetes virziens

Misdienu sabiedriba bailes no noziedzibas veicina sabiedribas pasaizsardzibas
pasakumus — individs sava ipasuma aizsardzibai iegadajas un uzstada signalizaciju,
logiem pieliek slédzus, iegadajas ieroci, tadéjadi radot sev drosibas sajatu. Saskana ar
Latvijas Valsts policijas datiem 2016. gada valsti registréti 33 967 Saujamierocu ipasnieki
(no tiem 26 351 mednieks), no jauna registréts 221 gazes ieroca ipasnieks (salidzinot ar
2015. gadu, skaits pieaudzis: 1078 — Saujamiero¢u ipasnieki un 606 — mednieki). Tacu
viktimologiskie pétljumi liecina, ka biezi par noziedziga nodarijuma upuri klast cilvéki,
kuriem ir tuvas attiecibas ar varmaku. Musdienas jaunais sociali ekonomiskais stavoklis
ietekmé emocionalo gaisotni, kvalitati un attiecibas gimeneé.

Arvalstis atsevigki tiek nodalita ipasa kriminologijas izpétes sféra — gimenes kri-
minologija. Gimenes loma individa personibas veido$anas, attistibas un pilnveido$anas
gaita ir neapstridama. Butiski noradit, ka kriminala uzvediba ietver vairaku elementu
kompleksa mijiedarbibu mikrolimeni un makrolimeni starp individualo, sabiedrisko
un ekologisko faktoru visas dzives garuma [61, 83]. Pieméram, “vardarbibas eskalacija
risinas, sakot no konkrétas personas nelabvéligajiem audzinasanas apstakliem, kas jau
agra bérniba deformé jauno individu, un beidzot ar valsts totalitaro vai pseidodemo-
kratisko politiku. Nedemokratiskie politiskie rezimi producé vardarbibu, kas realizéjas
ne tikai starpvalstu attiecibas, bet producéjas ari uz atsevisku atbilstosas sabiedribas
individu” [68, 7].

Gimene tiek uzskatita par vienu no sabiedribas pamatinstitatiem. Atbilstosi Bérnu
tiesibu aizsardzibas likuma 26. panta noteiktajam gimene ir dabiska bérna attistibas un
augsanas vide. Sis socialais instittts ir izpétes vérts. Gimenes attiecibas, gimeniski sadzi-
viskas attiecibas, personibas veidosanas, deviacijas un sadziviskie noziedzigie nodarijumi
tiek analizéti vairaku nozaru — sociologijas, pedagogijas, psihologijas un kriminologijas —
pétijumos. So dazado pétijumu rezultati rada pamatu secinajumam, ka Latvija vardarbiba
gimeneé cietu$o personu skaits tikai pieaug.

2007. gada tika veikts pétijums “Vardarbiba un veseliba”, kas tapis Latvijas Repub-
likas Veselibas ministrijas un Pasaules Veselibas organizacijas Eiropas regionala biroja
sadarbibas liguma ietvaros. Zinojums par situaciju Latvija 2007. gada liecina, ka vardar-
biba gimené palielinas. Saskana ar pétijumu “Laulibu, dzimstibas un pozitivo bérnu
un vecaku attiecibu veicino$o faktoru izpéte” 2006. gada sabiedriskas domas aptauja
liecina — 36,7 % respondentu atzina, ka viniem ir zinama vismaz viena sieviete radu,
draugu, kaiminu vida, kas ir cietusi vai cie$ no vardarbibas. Jasecina, ka tiek atpazita
vardarbiba pret sievieti un bérnu. Savukart vardarbiba pret virieti gimené ir vaji attistita
téma. Pieméram, pétijjuma “Vardarbiba un veseliba” virietis aprakstits ka upuris emo-
cionalas vardarbibas gadijuma, bet fiziskas vardarbibas iespéja ir apsaubita. Seksuala
vardarbiba pret virieti nav minéta vispar. Vardarbiba pret veciem cilvékiem gimené ir
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marginala téma. Janorada uz vardarbibas gimené problémas aktualitati ne tikai Latvijas,
bet ari pasaules méroga [70].

Vardarbiba gimeneé ir vardarbibas sféra, kas noris “aiz slégtam durvim” — apslépta
no lidzcilvéku redzesloka [42, 6]. Vardarbibas izpausmes gimené var notikt neatkarigi
no labklajibas vai izglitibas limena, nav lielas atskiribas starp to, ka vardarbiba izpauzas
pilsétas un laukos, ka pie bagatiem un nabagiem. No vardarbibas cies ne tikai bérni,
sievietes, veci cilvéki un invalidi, bet ari viriesi. Visbiezak noziedzigi nodarijumi gimenes
attiecibas tiek atpaziti gimenés ar zemu tikumibas limeni, jo gimenes morale ir ciesi
saistita ar izglitibas Iimeni, kultaras un citiem faktoriem. Protams, nevar noliegt, ka ipasa
nozime ir sabiedribas morales degradacijai. Viens no problémaspektiem ir vardarbiba
finansiali nodro$inatas gimenés. Sada veida vardarbiba paliek slépta no apkartéjiem.

Oficiala statistika par upuriem, kas cie$ no vardarbibas gimené, sazinas lidzekli
un sabiedrisko organizaciju dati liecina, ka vardarbiba gimené pret sievieti un bérnu ir
nopietna probléma gan no individa drosibas un veselibas aizsardzibas, gan ari $ada gimené
augos$a bérna normalas attistibas aspekta. Turklat, runajot par vardarbibu pret bérnu
gimené, ta parak biezi klast par neatnemamu saskarsmes un audzinasanas sastavdalu.
Saskana ar Latvijas Tieslietu ministrijas Kriminologisko pétijumu centra 2002. gada
pétijuma “Bérnu — noziedzigo nodarijumu upuru — tiesiska un sociala aizsardziba” re-
zultatiem pret 80—85 % bérnu tiek lietoti vardarbigi audzinasanas lidzekli — psihiski
emocionala un fiziska vardarbiba. Siem nodarijumiem raksturiga ipasi augsta mirstiba,
jo visplasak vardarbibu pret bérniem veic tiesi vecaki. Jebkura saskarsme ar bérnu, kuras
noluks ir sist, ir vérsta uz fizisku cie$anu nodarisanu [6, 35].

Vardarbiba gimené ir ipass nodarijuma veids, jo:

1) ta ir atkartota vardarbiba;

2) starp upuri un vardarbibas veicéju ir ipasas attiecibas (tuva radnieciba);

3) abus vieno emocionala un biezi ekonomiska atkariba [29, 101].

Programma vardarbibas mazinasanai gimené Latvija 2008.—2011. gadam noteica,
ka efektivas vardarbibas novérsanas politikas pamats ir savstarpéji atkarigi un saistiti
tris posmi — vardarbibas atpazi$ana, profilakse un rehabilitacija:

1) vardarbibas atpazisana gimené — apzinat situaciju par vardarbibas gimené izpla-
tibu Latvija, nodrosinat problémas risinasana iesaistito specialistu pietiekamu
zinasanu limeni, pilnveidot tiesisko reguléjumu, lai efektivi istenotu politiku,
kas mazinatu vardarbibu gimeneé.

2) vardarbibas profilakse gimené — aktualizét vardarbibas gimené problému,
informét sabiedribu par vardarbibu gimené, tas novérsanas iespéjam un iespéjam
zinot par $iem nodarijumiem;

3) institaciju sadarbiba palidzibas un rehabilitacijas pakalpojumu snieg$ana —
izveidot vienotu palidzibas un rehabilitacijas sistému no vardarbibas gimené
cietusajiem un vardarbibas veicé&jiem; koordinét iesaistito institticiju sadarbibu
vardarbibas gimené profilaksé, konstatésana un riciba péc vardarbibas konsta-
téSanas [49].
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Gimene ka sociali tiesisks instituts

Gimene ka dala no lielakas sistémas ir kultaras elements un valsts pamats. Satversme
nosaka, ka valsts aizsarga un atbalsta laulibu — savienibu starp virieti un sievieti, gimeni,
vecaku un bérnu tiesibas [40]. Tiek noradits, ka tikai gimene ir katras nacijas pastavésanas
kila. Ta sekmeé sabiedribas funkcionésanu kopuma. Si sociala institata ideja ir saistita ar
cilveka eksistences, biologisko, sabiedrisko, psihologisko, garigo un kultaras dimensiju.
Precizu salidzinajumu ir sniedzis pirmskara Latvijas Republikas prezidents Karlis Ulmanis:
“Gimene ir ka darzs, kas jakopj, jo ta ka darzs nes auglus.” [21]

Specialaja literataira atrodami daudzveidigi jédziena “gimene” skaidrojumi. Gimene
tiek aplukota ka viena no pamata institiicijam personas socializacijas procesa. Sociologija
gimene tiek vértéta ka vésturiski konkréta laulato, vecaku un bérnu savstarpéjo attiecibu
sistéma. Ta ir maza grupa, kuras loceklus saista laulibas vai radniecigas attiecibas, kopiga
sadzive un savstarpéja morala atbildiba, kuras socialo nepieciesamibu nosaka sabiedribas
vajadziba atrazot fiziski un garigi pilnvértigus cilvékus.

Tiek nodalitas vairakas gimenes funkcijas:

1) primara gimenes funkcija ir reproduktiva jeb nakamo paaudzu radisanas (sabied-
ribas atrazo$anas) funkcija, kas izpauzas divos aspektos: biologiskaja un socialaja
aspekta (socializacijas procesa);

2) primara socialas kontroles jeb socializacijas funkcija;

3) saimnieciski ekonomiska jeb rtpju un resursu apmainas funkcija; rekreativa
jeb kulttiras un resursu atjaunosanas funkcija;

4) reguléjosa jeb vértibu veidosanas funkcija; audzinasanas funkcija;

5) emocionala jeb garigas saskarsmes funkcija [22].

Latvijas Universitates profesore Arija Karpova savulaik rakstija, ka gimenes psiho-
logija gimene ir pétama sistematiski ka vésturiski mainigs socialais institats, sociala
grupa, savstarpéjo attiecibu subjekts un sistéma [26, 27]. Tradicionali gimeni veido laulatie
un vinu bérns vai bérni nedalita saimnieciba. Dominéjosa gimenes forma ir nukleara
gimene, kura ir divi pieaugusi vecaki un viens bérns vai vairaki bérni, kuri var but vai
ari nebut pieauguso atvases.

Socialantropologs Klavs Sedlenieks, diskutéjot par miasdienu gimeni, ir teicis: ja ir
noteikti ekonomiskie apstakli, gimenes veido apvienibas — izveidojas paplasinata gimene,
kur kopa dzivo vairakas paaudzes, jo ta ir vieglak izdzivot un tam ir ekonomisks pama-
tojums [27]. Paplasinataja gimené ir divas vai vairakas pamatgimenes, kuras vieno vecaki,
bérni vai citi bralu un masu attiecibas saistiti radinieki [23, 147]. Par gimeni uzskatams
ari vecaks, kurs viens audzina bérnu vai bérnus. Dati par socialiem procesiem Latvija
liecina, ka gandriz katra tresa gimene ir nepilna gimene, kura ir tikai viens no vecakiem
un bérns vai bérni [8, 10]. Savukart transnacionala gimene ir uz laiku skirta gimene, kam
jaizvelas sads modelis, lai nodrosinatu labklajibu un / vai bérnu audzinasanu pari valstu
robezam [9, 28].
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Latvijas tiesibu sistéma gimenes jédziens, ta attiecinamiba, skaidrojumi un in-
terpretacija ir atkarigi no tiesibu nozares. Gimenes valsts politikas pamatnostadnés
2011.—2017. gadam atzits, ka vienotas jédziena “gimene” izpratnes trakums dazadu nozaru
specialistu vida apgritina vienotu normativo dokumentu piemérosanu un paklaujas
dazadai interpretacijai.

Civillikuma 214. panta noteikts: “Pie gimenes $sauraka nozimé pieder laulatie un
vinu bérni, kameér tie vél atrodas nedalita saimnieciba.” Eiropas Cilvéktiesibu tiesas
praksé, pamatojoties uz Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas konvencijas
8. pantu, tiek uzskatits, ka gimenes jédziens neaprobezojas ar attiecibam, kas balstas uz
laulibu, tas ietver citas de facto gimenes saites, kad personas dzivo kopa, nenoslédzot
laulibu. Nemot véra misdienu izmainas gimenes dzives socialajos un kulttras modelos,
blakus gimenei veidojas ari citas kopdzives vai sadzives formas, atzistot par apliecina-
jumu gimenes dzivei ne tikai juridiski noslégtu laulibu, bet ari gimenes dzives faktisku
pastavésanu, par ko var liecinat finansiala vai psihologiska atkariba, kopiga dzivosana un
kopigi bérni [19]. Lai noteiktu, vai partnerattiecibas ir uzskatamas par gimeni, janem véra
sadi faktori: vai paris dzivo kopa, cik ilga ir kopdzive, vai no attiecibam neparprotami
var noprast nodomu radit bérnus; vai kadas citas izpausmes, kas liecinatu par nodomu
veidot gimeni [17].

Civilprocesa likuma 250.** pants nosaka, ka pieteikumu par pagaidu aizsardzibu
pret vardarbibu var iesniegt laulatie vai bijusie laulatie, personas, starp kuram pastav
bérnu un vecaku attiecibas, pastav vai ir pastavéjusas aizbildnibas vai citas arpus gimenes
aprupes attiecibas, personas, kuras dzivo vai dzivojusas viena majsaimnieciba; personas,
kuram ir vai ir gaidams kopigs bérns, neatkarigi no ta, vai §is personas kadreiz bijusas
lauliba vai dzivojusas kopa; personas, starp kuram pastav vai ir pastavéjusas tuvas per-
soniskas vai intimas attiecibas.

Socialo pakalpojumu un socialas palidzibas likuma 33. panta pirmaja dala noteikts,
ka socialo palidzibu pieskir tricigai gimenei, kas sastav no laulatajiem, personam, kuram
ir kopéji izdevumi par uzturu un kuras mitinas viena majokli, vai atseviski dzivojosajai
personai.

Kriminallikuma 303. panta ir noteikts, ka “par atteiksanos dot liecibu no kriminal-
atbildibas atbrivojami aizturéta, aizdomas turéta, apstidzéta vai tiesdjama saderinatais,
laulatais, vecaki, bérni, brali un masas, vecvecaki un mazbérni, ka ari ta persona, ar kuru
noziedzigu nodarijumu izdarijusi fiziska persona dzivo kopa un ar kuru tai ir kopiga
(nedalita) saimnieciba” [32]. Kriminalprocesa likuma 12. panta piekta dala paredz, ka
fiziskai personai ir tiesibas pieprasit, lai kriminallieta netiek ieklautas zinas par §is per-
sonas vai tas saderinata, laulata, vecaku, vecvecaku, bérnu, mazbérnu, bralu un masu,
ka ari tas personas, ar kuru attieciga fiziska persona dzivo kopa un ar kuru tai ir kopiga
(nedalita) saimnieciba (tuvinieki), privato dzivi, komercdarbibu un mantisko stavokli [33].

Tatad gimenes pastavésanas pamats ir lauliba, radnieciba, adopcija, aizbildniba un
aizgadniba, ka ari kopdzive (nedalita saimnieciba), atseviskos gadijumos gimeni veido ari
bijusie laulatie un bijusie kopdzives partneri.
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Gimene ir biologiska, ekonomiska, tiesiska un sabiedriska vieniba. Gimenes institttu
var skaidrot plasaka tiesiskaja aspekta — oficiala lauliba (registrétas attiecibas), neregistrétas
partnerattiecibas — faktiska lauliba; dazkart ari gimeniskas attiecibas, kuras ir izbeigusas,
bet apdraudéjumi turpinas un ir saistiti ar agrakajam attiecibam; viena vecaka aizgadiba
un bérna apripe; pilngadigu radinieku kopiga majsaimnieciba. Gimenes jédziena batu
jaapvieno biologiska, psihologiska, sociala un tiesiska komponente, pieméram, kopiga
majsaimnieciba, kopdzive, finansiala un psihologiska saikne.

Lidz ar to gimenes skaidrojums varétu bat sads: gimene ir kopa dzivojosa cil-
véku sociala vieniba (grupa), kura individi ir savstarpéji tuvi gimenes locekli, kas saistiti
ar radniecibu, laulibu vai faktisku kopdzivi (partnerattiecibam), kura katram gimenes
loceklim ir noteikta loma.

Gimenes loceklus vieno vairakas sakaribas:

1) tuviba — biologiska, laulibas vai kopdzives saikne;

2) savstarpéja mijiedarbiba un atkariba — emocionala, psihologiska, ekonomiska

un fiziska saskarsme;

3) gadiba un atbalsts — rapes par otru, aprape, milestiba, pieskarieni, apskavieni,
uzklausisana, sarunas, uzticé$anas u.c.

4) savstarpéjais atbildigums jeb atbildibas pakape par gimenes funkciju atbilstigu
pildisanu — abpuséjs pienakums uzturét vecaku atbildibu par nepilngadigo bérnu;
nepilngadigo bérnu parstavnieciba;

5) cienpilna attieksme — savstarpéja ciena, uzticiba un izpalidziba.

Nemot par pamatu gimenes attiecibu funkciju pakapes, var nodalit vairakus gime-

nes tipus:

1) veseliga gimene (healthy family), kura péc gimenes psihoterapeites Florensas
Kaslovas (Florence W. Kaslow) formuléjuma ir $adas pazimes: skaidra un no-
teikta struktiira, sadalitas lomas un atbildiba, respekts pret katra gimenes locekla
privato dzivi un vajadzibam, atvértiba aug$anai un izmainam, atbilstosas un
skaidras robezas starp paaudzém [28, 10];

2) funkcionala gimene — darbojas ka viens veselums un atbilstosi savai socialajai
jégai. Visu funkcionalai gimenei piederoso loceklu riciba ir vérsta uz gimenes
ka vienotas socialas sistémas, kura katram tas loceklim jarealizé noteiktas funk-
cijas, mérku kopigu sasniegsanu [56, 61];

3) normala gimene (midrange family);

4) disfunkcionala gimene (dysfunctional family) — vaji funkcionéjosa gimene,
kas nespéj apmierinat atseviskas individa pamatvajadzibas gan attieciba uz
individualizaciju un separaciju, gan tuvibu. Socialaja darba izdala tris gimenu
disfunkciju veidus — nepieciesamas funkcijas trakums, nepareiza funkcija un
funkciju konflikts [2, 52];

5) kriminogéna gimene, kas ietver: visparéji socialaja limeni — laulibas institata
pretrunas, tieSas saskarsmes limeni — gimenes desocializaciju un gimenes
konfliktus, individualaja limeni — kriminogénu situaciju gimené [53, 65].

— 61 —
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Nenovértétas un neatrisinatas problémas gimené saasina jau pastavosas problémas
un veido daznedazadas jaunas problémas. Gimenei ir vajadziba iegtt labumus (édienu,
apgéerbu, majokli, veselibas aprapi, izglitibu), lai ta nodrosinatu labklajibu.

Péc vajadzibu apmierinasanas secibas tiek izdaliti $adi vajadzibu limeni:

1) eksistences vajadzibas;

2) vajadzibas péc drosibas;

3) vajadzibas péc socializésanas;

4) vajadzibas péc cienas un goda;

5) izaugsmes vajadzibas [59, 13].

Kriminologiskaja pétijjuma, kura apzinata bérnu upuru tiesiska un sociala aizsar-
dziba, secinats, ka “bérnu — upuru skaits pieaug lidz ar nelabvéligo gimenu daudzumu,
bet sabiedriba, ka atzimé aptaujas dalibnieki, nesaprot stavokla nopietnibu un biezi vaino
pasus upurus vai ari izturas vienaldzigi. Savukart bérni straujak attistas, censas apgut
visu jaunako, ari pasiem kaitigako (seviski — narkotikas), turklat modé ir nacis agresivs
uzvedibas stils” [6, 31]. Gimenes stresori var bat nabadziba, vardarbiba, gimenes kon-
flikti, skirsanas, izjukusas gimenes u. c. Ekonomiskais nodrosinajums ir nozimigs. Dzive
nabadziba nereti tiek saistita ar t.s. riska uzvedibu — biezaku psihoaktivo vielu (tabakas,
alkohola) lietosanu, depresiju, antisocialu uzvedibu un noziedzibu, ar palielinatu nedrosas
partikas lietosanas risku, plasu somatisko problému loku [43]. Vértéjot péc ienakumiem
katram gimenes loceklim, gimenes ar nelieliem ienakumiem tiek iedalitas tricigas un
maznodro$inatas gimenés.

Eksperti, sniedzot tricigo gimenu raksturojumu, nosaciti iedala tas péc naba-
dzibas céloniem:

1) “pozitivi” tracigas gimenes — nonakusas triakuma vecaku slimibas dél, inva-
liditates, bezdarba vai citu neveiksmigu apstaklu sakritibas dél. Bérni no $adam
gimeném lielakoties ir stradigi, censas labi macities, brivaja laika strada;

2) sociali nelabvéligas gimenes — vecaki ir alkoholiki, narkomani vai nodarbojas ar
prostitiiciju. Gimenes ir degradéjusas, ar skaidri izteiktu antisocialu uzvedibu.
Tracigie bérni no $adam gimeném parsvara ir rupji, agresivi un nesakopti. Bérni,
ipasi meitenes, agri izrada seksualo aktivitati, cen$as atskirties ar izaicinosu,
pieaugusa cilvéka gérbsanas stilu, kas lidzinas mates — prostititas — stilam [49].

Riska gimene ir gimene, kura netiek nodro$inata bérnu attistibai labvéliga vide,
tostarp emocionalas vajadzibas, ka ari netiek apmierinatas bérna pamatvajadzibas. Sociala
riska gimenés ir grati risinamas problémas, ierobezotas iespéjas nodrosinat labveéligas
dzives apstaklus pilnvértigai attistibai visiem gimenes locekliem [49]. Svarigs elements ir
socialais atbalsts. Socialais atbalsts ir starppersonu ikdienas saskarsme vai komunikativs
process [62, 15] — verbals vai neverbals kontakts starp atbalsta sanéméju un atbalstitaju,
kas samazina nedrosibu situacijas vai attiecibas, un funkcijas, lai uzlabotu izpratni par
personigo kontroli [1, 56]. Specialaja literatiira minétas dazadas sociala atbalsta formas:
emocionalais atbalsts — to raksturo empatija, klausi$anas, riipes, milestiba; novértéjosais
atbalsts sastav no apstiprinajuma, atsauksmes un sociala salidzinadjuma, kuru individs
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var izmantot pasnovértéjumam; informativais atbalsts — padoms, ieteikums, kas indi-
vidam palidz reagét uz prasibam, un instrumentalais atbalsts — nepieciesamie mate-
riali, pakalpojumi, kas palidz individam, pieméram, nauda, édiens). Socialais atbalsts
palidz individam labvéligi attistities, pasrealizéties un socializéties. To savstarpéja saikne
pozitiva gadijuma parada sociala atbalsta pozitivo iedarbibu: pozitivs atbalsts, sapratne,
uztvere — pascienas un veselibas vienotiba ar socialo atbalstu. Negativa gadijuma netiek
nodro$inata nepiecieSama saikne. Saskana ar Pasaules Veselibas organizacijas (PVO)
1948. gada sniegto definiciju veseliba ir pilniga fiziska, gariga un sociala labklajiba, nevis
tikai stavoklis bez slimibas vai fiziskiem trakumiem. Pilnigaka ir 1984. gada PVO izvei-
dota veselibas definicija: “Veseliba ir pakape, lidz kurai individs vai grupa spéj realizét
centienus un apmierinat vajadzibas, gan pienemot veselibai labvéligus lémumus, gan
mainot vides ietekmi.” [67, 3]

Gimenes attiecibu problémas parada, ka pozitivas uzmanibas deficits ir izplatits visu
socialo slanu gimenés. Sociala riska gimeni raksturojosie faktori: gimene riska situacija; abi
vecaki nodarbinati; maza emocionala saskarsme ar bérnu; bezdarbs; trakums; izlik§ana no
dzivokla; jauktas laulibas; sektas; vecaku izglitibas trakums; informacijas trakums; atbalsta
sistémas trikums; daudzbérnu gimenes; gimenes krize — gimenes loceklu zaudéjums;
bérna piedzimsana; slimiba u. c. Augsta riska gimeni raksturo: jebkura veida vardarbiba
gimené; jebkura veida atkaribas problémas; devianta un asociala uzvediba; nelabvéligi
bérnu audzinasanas apstakli; bérnu izglitibas un veselibas pamesana novarta [49].

Dazada veida problémas un vardarbiba visbiezak tiek pamanita nabadzigajas
gimeneés, jo ta ir viegli atpazistama. Taja pasa laika ipasa veida probléma ir vardarbiba
turigajas gimenés: “Pirmkart, neatbilst prieksstatam par tipiskajiem vardarbibu izrai-
sosajiem faktoriem. Otrkart, ar $im gimeném ir grati stradat, jo labi situétas gimenes
kopiena iemanto zinamu autoritati un varmaka parasti ir apveltits ar augstu intelektu
un spéj vardarbibu noslépt.” [49]

Aplukojot kriminogénas gimenes, jasecina, ka konflikts §imené var noritét:

1) starp bérnu un vecaku (vecakiem);

2) ar laulato vai kopdzives locekli;

3) starp radiniekiem.

Gimenes konfliktu iemesls ir gimenes loceklu vajadzibas, vélmes un mérki. To
pamats ir gimenes loceklu neapmierinatas izzinas vélmes. Saskana ar Oregonas Sociala
macibu centra rezultatiem apzinata ciesa saikne starp izjukusajam gimeném (disrupted
family) un bérnu antisocialo uzvedibu, tostarp noziedzigu uzvedibu, — izjukuso gimenu
skaita pieaugums ir ciesi saistits ar bérna antisocialo uzvedibu [46, 10].

Laulibas institata lomas un nozimes mazinasanas, lielais laulibu skirsanu skaits
un izjukusas gimenes, vardarbiba un konflikti gimené butiski ietekméjusi gimeniski
sadziviskas attiecibas ne tikai Latvija, bet ari arvalstis.

Gimenes kriminologijas (anglu val. family criminology) pamata ir aksioma mij-
iedarbibai starp noziedzibas fenomenu un gimenes attiecibu institatu [44, 150]. Tapat ka



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2017, NR. 3 (9)

Aldona Kipane. Inovativas pieejas kriminologijas attistibai Latvija:
salidzinos$a kriminologija un gimenes kriminologija
jebkura sociala grupa, ari gimené ir savas problémas, gratibas un nesaskanas. Krimi-
nologijas uzdevums ir apzinat faktoru ietekmi un tada veida ietekmét gimenes dzivi,
savstarpéjas attiecibas, lai mazinatu noziedzibu [52, 101].

Gimenes attiecibu kriminalizaciju (noziedznieka veidosanos) un viktimizaciju
(upura tapsanu) var aplakot ka mijiedarbibas procesu, kura centralo vietu ienem konflikti.
Gimenes attiecibas cietusais un noziedznieks ir ciesi saistiti sava starpa, tiem ir daudz
kopéja, to attiecibas var dévét par “savstarpéji papildinoso partneribu”. Zinatniski korekta
ir atzina, ka gimenes loma ir vienlidz nozimiga gan atbilstosas uzvedibas formésanas
procesa, gan novirzitas uzvedibas producésana [36, 527].

Liverpules Universitates profesore Sandra Volkleita (Sandra Walklate) raksta, ka
ar gimenes institata izmainam ari gimenes loma kriminologiskajos pétijumos ir kluvusi
plasaka. No kriminologijas viedokla saistiba ar ietekmi uz deviantas uzvedibas veici-
nosiem apstakliem var izdalit Cetras probléemgrupu gimenes:

1) skirtas gimenes;

2) gimenes, kuras valda nesaskana un spriedze;

3) gimenes, kuras vecakiem ir problémas ar bérnu aprupi;

4) gimenes, kuras ir persona ar vardarbigam nosliecém [64, 50].

Krievijas kriminologe, profesore Ninele Kuznecova (Hunea» ®édoposra Kysney08a)
ka ipasu deviantologijas jomu nodala gimenes deviantologiju. Gimenes deviantologija
izzina gimenes destabilizéjosos un dezorganizéjosos apstaklus, laulibu skaita samazi-
nasanos un augsto $kirsanas limeni, gimenes konfliktus, nelabvéligas gimenes, bérna
nepieskati$anu un atstasanu novarta, gimenes nozimi deviaciju novérsana [37, 9-10].

Krievijas kriminologs, profesors Dmitrijs Sestakovs (Amumpuii Anamorvesuu
Lllecmakog) raksta, ka “gimenes kriminologija jeb kriminofamilistika ir kriminologijas
nozare, kas péta gimenes ietekmi uz noziedzigu uzvedibu un noziedzibu. Ipasu uzma-
nibu ta velta gimenes iek$éjam problémam un izdala atsevisku nodarijumu — vardarbibu
gimeneé (anglu val. domestic violence)” [52, 94].

Gimenes kriminologija péta:

1) noziedzigus nodarijumus pret gimenes locekliem, kuru vida lidz $im visvairak

pétiti vardarbigi nodarijumi pret laulato un bérnu slepkavibas;

2) gimenes ietekmi uz nepilngadigo noziedzibu;

3) gimenes ietekmi uz noziedznieka attistibu, kurs izdara noziedzigus nodari-

jumus, mantkarigu motivu vadits;

4) gimenes ietekmi uz vardarbiga noziedznieka veidosanos;

5) gimenes ietekmi uz noziedzibas recidivu;

6) gimenes iemeslus, kuri ietekmé masu izpausmi — noziedzibu;

7) noziedzibas novérsanu, tiesi iedarbojoties uz gimenes struktaru.

Turklat gimenes kriminologija nodrosina iespéju konstatét atgriezenisko saiti starp
gimeni un noziedzibu, pieméram, gimenei ka socialam institatam ir ietekme uz individa
noziedzigo uzvedibu [36, 529].
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Gimene kalpo par pirmo un lidz ar to noteico$o paraugu bérna moralaja attistiba,
veidojot bérnam vértibu sistému un uzvedibas modelus, t.i., gimené aizsakas socialo
normu attistiba. Nenoliedzami, gimenes tips (vienkarsota limeni — pilna vai nepilna
gimene) ietekmé psihologisko un sociali psihologisko klimatu gimené, kura veidojas bérna
(velak pusaudza un jaunies$a) personiba [38, 148—149]. Turklat janem véra piedzivotas var-
darbibas saistiba ar sodamibu nakotné. Pétijumos apzinats, ka “lielaka dala pieauguso, kas
atrodas ieslodzijuma par vardarbigiem noziedzigiem nodarijumiem, uzaugusi gimenes,
kuras notikusi vardarbiba. Tapat gandriz pusei bérnu, kas cie$ no cietsirdigas attieksmes,
mates ari cietu$as no nezélibas. Tas apstiprina, ka vardarbiba pret sievieti gimené veicina
nezélibu ari pret bérniem [25, 6]. Attiecibas gimené var ietekmét bérna apstaklus skola,
un tas saistits ar skoléna psihologiski emocionalo stavokli. Protams, to var pasliktinat
ari nepilnas gimenes statuss un no ta izrietosas sekas. Attiecibas ar vecakiem iespaido
jaunie$u emocionalo stavokli un ari uzvedibu.

Ka pieméru var minét atseviskus pétijuma rezultatus:

1) savas attiecibas ar vecakiem 81,8 % skolénu novértéjusi ka labas, 10,6 % — ka

neitralas, 7,6 % — ka sliktas;

2) salidzinot pilno un nepilno gimenu pusaudzu un jauniesu atbildes, var secinat,
ka skolénu sniegtaja novértéjuma pastav butiskas atskiribas;

3) attiecibas ar vecakiem pilno gimenu bérni vérté ka labas 84,1 % gadijumu, ne-
pilno gimenu bérni — 75,4 % gadijumu, ka sliktas — attiecigi 6,8 % un 9,1 % gadi-
jumu, neitralas — 8,6 % un 19,9 % gadijumu. Tas norada, ka nepilnas gimenes ka
bérnu aptverosa vide pasliktina attiecibas ar vecakiem. Starp pilno un nepilno
gimenu skoléniem pastav statistiski nozimigas atskiribas narkotisko vielu lieto-
$anas pieredzé. Narkotikas biezak lieto nepilno gimenu bérni [38, 147].

Zinama méra gimene ir modelis, kas atspogulo individa attiecibas ar sabiedribu, jo
gimene veic socializacijas funkciju, t.i., cilvéka piemérosanos dzivei sabiedriba. Linearas
célonibas saistiba (sk. 1. att.) ir $1 modela piemérs.

No apsekojuma datiem Latvija secinams, ka bérnu attieksme pret konfliktiem
gimené ir dazada — 45 % bérnu to smagi pardzivo, 23 % tikai pardzivo, bet 32 % jau ir
pieradusi un kluvusi vienaldzigi pret tiem [7, 37]. Multidisciplinarie pétijumi liecina, ka
delikventas uzvedibas aizsakums gandriz vienmeér ir mekléjams gimené, tajos apstaklos,
kados aug bérns. Vairaki pétjjumi apliecina saistibu starp vecaku kriminalo pieredzi
un tas ietekmi uz bérnu. Taja gimené, kura vecakam ir kriminala pagatne, novérojama
lielaka varbuitiba, ka bérna uzvediba btis kriminala, neka gimené bez kriminalas pagatnes.
Niderlandes pétnieki Marika van de Rakta (Marieke van de Rakt), Pauls Nivbérta (Paul
Nieuwbeerta) un Nans Dirks de Grafs (Nan Dirk de Graaf), analizéjot 4271 notiesata
virie$a pagatni un vinu 6962 bérnus un 717 netiesato virie$u pagatni un vinu 1133 bérnus,
konstatéja, ka bérni, kuru tévu pagatné ir pastaviga un noturiga sodamiba, biezak klast
par noziedzniekiem [63]. Ta ir daudzpuséja célonibas saistiba (sk. 2. att.).
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Bezdarbnieks — nabadziba — stress, kas rada konfliktus gimené; vardarbiba gimené
veicina bérnu vaju socializaciju — noziedziga nodarijuma izdarisana

1. attels. Linearas célonibas saistiba [18, 17]

Vaja aprupétaju piesaiste — sliktakas sekmes skola — konflikti §imené —
atsvesinasanas no gimenes — identificésanas ar lidzigo — ar grupu saistits nodarijums

2. attéls. Daudzpuséja célonibas saistiba [18, 18]

Pétijuma zinojuma par Latvijas jaunieSu bérniba gato nelabvéligo pieredzi at-
zits, ka tiesi vai netie$i ari majsaimniecibas / gimenes nepilnibas un disfunkcija var
izraisit negativas psihosocialas un veselibas sekas ilgtermina. Bérna dzivosana gimené,
kura kads no gimenes locekliem ir alkoholikis, atkarigs no narkotikam, garigi nevesels
vai ari atrodas vai ir atradies ieslodzijuma, negativi ietekmé §i bérna turpmako dzivi.
Pieméram, bérniem, kuri ir dzivojusi gimeneés, kuras ir atkaribas vielu lieto$anas prob-
lémas, ir augstaks agresijas limenis, hiperaktivitate, impulsivitate, nemiers, ka ari ir aug-
staka nepilngadigo noziedziba. Siem bérniem ir gratibas ar pasnoteiksanos, salidzinot
ar tiem bérniem, kuriem nav bijusi $ada gimenes vésture. Lidzigi ir ari situacijas, kad
bérns aug gimené, kura ir izplatita vardarbiba, vai ari vina vecaki nedzivo kopa vai ir
skirusies. Pétijumi rada, ka $iem bérniem ir ievérojami augstaks risks tikt iesaistitiem
likumparkapumos, atkaribas vielu lietosana, skolas neapmeklésana un ir savstarpéjo attie-
cibu problémas [47, 10]. Vértéjot musdienu negacijas, var secinat, ka vairak neka jebkad ir
nepiecieSama skaidra un atklata saprasanas gimené un vecaku atbalsts. Gimenes lomas
nozime, ipasi nepilngadiga dzivé, ir acimredzama. Ja gimené bérni nejatas saprasti, vini
médz atteikties no savas vértibu izpratnes, lai izpelnitos atzisanu starp vienaudziem, un
izdara deviantas darbibas. Paaugstinot gimenes lomu sabiedriba, ir iespéjams veicinat
ari gimenes lomu sabiedriba un stimulét tas patstavibu un noturibu.

Modernas teorijas par attiecibam starp izjukusu gimeni un likumparkapumu var
iedalit tris kategorijas.

Traumas teorija — vecaku apripes un saskarsmes trilkums negativi ietekmé bérnu
visbiezak tapéc, ka nav bijusi pietiekama vecaku uzmaniba un atbalsts.

Dzives laika teorija pievérs uzmanibu vecaku skirsanas sekam, negativo notikumu
ietekmei, negativai pieredzei un stresa (pieméram, vecaku konflikts, vecaku zaudéjums,
nelabvéligi ekonomiskie apstakli, izmainas vecaku audzinasanas metodeés) sekam.

Atlases teorijas — gimenes riska faktori (pieméram, vecaku konflikti, kriminali
vai antisociali vecaki, zems gimenes ienakums, sliktas audzinasanas metodes) negativi
ietekmé bérnu [14, 55].
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Gimenes kriminologijai batu jabat kriminologijas nozarei, kas péta gimenes institata
ietekmi uz noziedzigu uzvedibu un noziedzibu. Gimenes kriminologija ietver gimenes
institata zinatnisku raksturojumu un kriminalitates skaidrojumu, kas saistits ar gimenes
vidi. Ta ir gimenes kriminologiska rakstura izpéte un gimenes ietekmes uz noziedzigu
uzvedibu novértésana, ka ari gimenes ka vienas no sabiedribas pamatinstitata ietek-
mésana noziedzibas prevencijas joma [51, 157-158]. Multidisciplinari pétijumi (krimi-
nologija, psihologija, pedagogija u.c.) lauj izzinat gimenes fenomenu, izpétit attiecibas,
pretiskibas, konfliktus un sniegt ieteikumus pasakumu organizésana, kas vérsti uz upura
rehabilitaciju, un, stradajot ar varmaku, sniegt un sekmét dazada veida palidzibu (socialo
korekciju, recidiva riska mazinasanu u.c.), savukart sabiedribai sniegt visu informaciju
prevencijas joma. Vairak neka 20 gados uzkrata pieredze apstiprina teorétiski zinamo
par uzvedibas modelu nodosanu no paaudzes paaudzé, bérniba pieredzéta ietekmi uz
uzvedibu, ricibu un turpmakajam izvélém. Saja sakara aktualas ir agrinas iejauk$anas
programmas.

Gimeni teoreétiski aplako vairaki izpétes virzieni.

Interakcionisms — gimene tiek aplikota ka relativi slégta sistéma, kura ir vaji saistita
ar citiem institatiem. Tiek pétita gimenes loceklu, kam ir dazads statuss, mijiedarbiba,
ka ari gimenes lomu izpilde un gimenes konflikti.

Struktarfunkcionalisms — gimene tiek aplukota ka ipasa sistéma, kura sastav no
individiem ar noteiktiem statusiem un lomam. Tiek analizéta gimenes struktiira un tas
funkcijas.

Situativais — galvena uzmaniba tiek pievérsta normam un vértibam gimenes attie-
cibu sistéma. Tas (normas un vértibas) tiek uzskatitas par gimenes situaciju, kura nosaka
dazadu gimenes tipu funkcionésanu.

Institucionalais — gimene tiek uzskatita par vienu no sabiedribas pamatinstitatiem.
Ir konstateéts, ka sociala institata loma samazinas. Vairakas funkcijas tiek arvien vairak
delegétas sabiedribai (audzinasana, sociala kontrole utt.).

Evolucionarais — gimene tiek apliikota no tas attistibas viedokla. Seviska vériba ir
pievérsta gimenes dzives vajadzibu un mérku evolacijai, uzvedibas paraugiem un gimenes
locek]u socialajam lomam [45, 42].

Gimenes kriminologija ka kriminologijas zinatnes apaks$nozare izzina un analizé:

1) gimené notiekosas vardarbibas specifiku;

2) gimené notiekos$as vardarbibas faktorus un veicinosos apstaklus;

3) gimenes ietekmi uz personas noziedzigu ricibu;

4) gimenes faktorus, kas veido un sekmeé konkrétu kategoriju noziedznieku (nepiln-
gadigo personu; vardarbigo personu; mantkarigo personu; sieviesu) noziedzigus
nodarijumus;

5) iespéjas, kas atturétu noziedznieku no noziedziga nodarijuma izdarisanas, tiesi
ietekméjot gimenes vidi;

6) gimenes vidé pastradatos nodarijumus.
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Secinajumi

—

. Paslaik valsti kriminologiska rakstura pétijumiem ir fragmentars raksturs.

2. Valsti trukst stratégiskas, uz pétjjumiem un zinatniskam atzinam balstitas pieejas
noziedzibas pétisanai, kuru rezultati varétu ietekmét kriminalpolitikas veido-
Sanas virzienus.

3. Efektivas noziedzibas novérsanas kriminalpolitikas veido$anas joma Latvija
ir nepieciesami padzilinati un visaptverosi kriminologiska rakstura pétijumi.
Sadu pétijumu veik$ana bitu nododama specializétai institacijai ar pietiekamu
kapacitati. Lietderiga butu kriminologiski pétnieciska institata izveide.

4. Noziedzibas novérsanas teorétisko un praktisko problému izstrade, ka ari spe-

cifiskas noziedzibas izpétes metodikai jaizriet no Latvijas ekonomiskajiem,

tiesiskajiem un kultarveésturiskajiem aspektiem.

noziedzibas ietekme uz valsti, sabiedribu un individu. Javeicina $adas izpétes
iespéjas gan praktisko darbinieku, gan zinatnieku vida. Plasak izmantojami
salidzinosie kriminologiskie pétijuma dati. Sie kriminologiska rakstura pétijumi
japopularizé. Izmantojot arvalstu zinatnieku zinasanas un atzinas, tiek sekméts,
pilnveidots un attistits nacionalas kriminologijas potencials.

6. Lidzigi arvalstu paraugam, lai kompleksi apzinatu gimenes noziedzibas célo-
nus un izstradatu atbilstosus profilaktiskos pasakumus, Latvija batu jaattista
gimenes attiecibu kriminologija.

7. Kriminologiskas domas attistibu veicinatu specializéta zurnala izveide — krimi-
nologijas pétnieciskais zurnals, kura tiktu publicéti akadémiska personala, jauno
zinatnieku un studentu pétnieciskie darbi.

Innovative Approaches for Development
of Criminology in Latvia: Comparative
Criminology and Family Criminology

Abstract

The aim of the research is to analyse particular aspects of the development of
criminology research in Latvia. In the context of today’s globalization of crime, the impor-
tance of criminological researches is only increasing. The article provides an insight in
the concept, content and significance of comparative criminology and describes the vision
of development of family criminology.
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It has been concluded in the article that it is necessary to promote the develop-
ment of criminology as a science and make the process of criminological research active.
Comparative researches are of particular importance. By using knowledge and findings of
foreign scientists, the potential of national criminology is going to be promoted, developed
and improved. The innovative approach for crime research has to be introduced and
the development of comparative criminology and family criminology has to be promoted
in Latvia.

Keywords: criminology, family, family criminology, comparative criminology.
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Kopsavilkums

Starptautiska tiesiska sadarbiba ar arvalstu izmeklésanas iestadém ir loti svariga,
un jebkuras tas formas, ari arvalstis eso$o liecinieku pratinasana un nepieciesamas infor-
macijas iegiSana, palidz atrak novest kriminalprocesu lidz tiesai. Pat ja Latvija ir visas
nepieciesamas datubazes un visas iespéjas iegiit informaciju, bez starptautiskas tiesiskas
sadarbibas arvalstis nevarétu atrast un nopratinat konkrétas personas un uzlikt arestu
to bankas kontiem.

Nemot véra pasreizéjas ekonomiskas problémas gan Eiropa, gan citviet pasaulg, ir
nepieciesams spécigaks publisko izdevumu pamatojums un izlietojuma parskatamiba.
Dalibvalstu pilsoni no Eiropas Savienibas gaida butisku ricibu un palidzibu, lai dalibvalstis
varétu aizsargat savu likumigo ekonomiku pret organizéto noziedzibu, krapsanu finansu
un nodoklu joma, nelikumigi iegatu lidzek]u legalizésanu un korupciju. Lietas par par-
robezu krapsanu ir nepiecieSsama koordinéta un efektiva Eiropas limena izmeklésana un
kriminalvajasana. Kaut gan Eirojust, Eiropols un Eiropas Birojs krapsanas apkarosanai
(OLAF), ka ari citas struktaras censas stradat ar $o jautajumu pastiprinati, tomér pasreizé-
jais informacijas apmainas un koordinacijas limenis nav pietiekams, lai So mérki sasniegtu.

Atslegvardi: krapsana, korupcija, Eiropas Savieniba, tiesiska sadarbiba.

levads

Krapsana nodara lielu kaitéjumu ekonomikai un sabiedribai kopuma. Daudzas
pasaules valstis cie$ no dzili iesaknojusas krapsanas un korupcijas, kas traucé ekono-
mikas attistibai, grauj demokratiju un nodara kaitéjumu socialajam taisnigumam un
tiesiskumam. Ari Eiropas Savienibas dalibvalstis nav no tas pasargatas. Krapsana katra
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valstl izpauzas atskirigi péc veida un apméra, tacu ta skar visas dalibvalstis un apdraud
labu parvaldibu, publisko finansu pareizu parvaldibu un tirgus konkurétspéju.

Saskana ar Eiropas Savienibas Pretkorupcijas zinojumu krap$ana un korupcija vien
Eiropas Savienibas ekonomikai izmaksa 120 miljardus eiro gada, kas ir tikai nedaudz
mazak par Eiropas Parlamenta apstiprinato Eiropas Savienibas 2017. gada budzetu —
158 miljardiem eiro.

Eiropas Savienibas valstu iestades veic izmeklésanu un kriminalvajasanu krapsanas
lietas, kas skar Eiropas Savienibas finansu intereses, bet to pilnvaras ir spéka tikai attie-
cigaja valsti. Noziedzigi nodarijumi, kas skar Eiropas Savienibas finan$u intereses, biezi
vien ir komplicéti. Tie ietver vairakus dalibniekus, sarezgitas un nianséti izstradatas
krapsanas shémas, vairakas valstis un vairaku valstu jurisdikcijas. Lietas par parrobezu
krapsanu ir nepiecieS$ama koordinéta un efektiva Eiropas limena izmeklésana un kriminal-
vajasana, tomér pasreizéjais Eirojust, Eiropola un Eiropas biroja krapsanas apkarosanai
un citu struktaru informacijas apmainas un koordinacijas limenis nav pietiekams, lai
$o mérki sasniegtu.

Raksta meérkis ir aplukot parrobezu sadarbibas lomu krapsanas un korupcijas
mazinasana Eiropas Savieniba, ka ari novértét ekstrateritorialus noteikumus, likumus,
lai sauktu pie atbildibas jebkuru uznémumu vai asociétu personu ne tikai likuma izdevéja
valsti, bet ari arvalstis. Ka piemeérs apskatits Apvienotas Karalistes Likums par kukulo-
$anu (UK Bribery Act). Aplukotas ari starptautiskas tiesiskas sadarbibas modernizacijas
problémas un tiesiskie risindjumi krapsanas mazinasanai Eiropas Savieniba. Raksta ana-
lizéti Latvijas Republikas un Eiropas Savienibas normativie akti, kas nosaka kraps$anas
noveérsanas tiesisko pienakumu.

Darba izmantota analitiska un aprakstosa pétniecibas metode. Lai noteiktu,
kadi faktori ietekmé krapsanas apkarosanu Eiropas Savieniba, izmantota indukcija un
dedukcija.

Parrobezu sadarbibas loma krapsanas
un korupcijas apkarosana

Saskana ar Eiropas Komisijas 2016. gada 17. jalija zinojumu Eiropas Savienibas
dalibvalstis, kas efektivi vérsas pret krapsanu un korupciju sava valsti, biezi saskaras
ar probléemam saistiba ar savu uznémumu ricibu arvalstis, ipasi valstis, kur koruptivas
darbibas ir plasi izplatitas [8].

Pédéja laika globalizacijas, jauno informacijas un komunikaciju tehnologiju, ka ari
citu faktoru dé] paradas arvien vairak gadijumu, kad noziedzigi nodarijumi tiek izdariti
uzreiz vairakas valstis. It pasi tas attiecinams uz korupciju un noziedzigi iegitu lidzeklu
legalizaciju, kad krap$anas shémas tiek istenotas vairakas valstis.

Krapsana apdraud gan valstu ekonomisko, socialo un tiesisko attistibu, gan ikviena
$o valstu iedzivotaja tiesibu un brivibu realizaciju, tadéjadi mazinot sabiedribas lojalitati
pret savu valsti un ietekmeéjot valsts politisko stabilitati [17].

— 74 —
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Starptautiska sadarbiba kriminalnoziegumu kontrolé ir viena no starptautisko
attiecibu un valstu sadarbibas specifiskajam jomam. Tas ir nepiecieSsams nosacijums un
lidzeklis, lai nostiprinatu un garantétu tiesisko kartibu un likumibu, cilvéka tiesibas gan
nacionala, gan starptautiska limeni [12, 60].

Kriminalvajasana par noziedzigiem nodarijumiem pret Eiropas Savienibas budzetu
$obrid ir tikai un vienigi dalibvalstu kompetencé, un $aja joma nav izveidota neviena
Eiropas Savienibas iestade. Lai ar1 o noziedzigo nodarijumu iespéjamais kaitéjums ir loti
nozimigs, attiecigo valstu iestades ne vienmeér tos izmeklé un uzsak kriminalvajasanu, jo
to tiesibaizsardzibas resursi ir ierobezoti. Iznakuma attiecigo valstu tiesibaizsardzibas
centieni $aja joma joprojam biezi vien ir sadrumstaloti, turklat $o noziedzigo nodarijumu
parrobezu dimensiju atbildigas iestades parasti neieveéro.

Iestadém, kuras pieder pie dazadam teritorialajam un funkcionalajam piekritibam,
ir dalita atbildiba, tapéc ir daudz probléemu un ierobezojumu saistiba ar koordinaciju,
sadarbibu un informacijas apmainu. Nepilnibas tiesas iestazu riciba, vérsoties pret krap-
$anu un korupciju, ir novérojamas dazados limenos un starp dazadam iestadém, ka ari
ir galvenais skérslis efektivai izmeklésanai un sauk$anai pie atbildibas par noziedzigiem
nodarijumiem, kas apdraud Eiropas Savienibas finansialas intereses.

Ekonomiskas sadarbibas un attistibas organizacija (ESAO) veic stingru uzrau-
dzibu $aja joma un savos regularajos vértéjumos izce] gan labos, gan mazak apmierinosus
noteikumu izpildes rezultatus. Vairakas Eiropas Savienibas dalibvalstis ir labas prakses
pieméri — noziedznieki tiek sekmigi saukti pie atbildibas, turklat sankcijas ir batiski
augusas un norit augsta limeni, par prioritati nosakot arvalstu kukulosanas lietas, un
nesen pienemts visaptvero$s tiesibu akts kukulo$anas joma, ar kuru tiek stiprinati tiesiskie
un procesualie riki korupcijas, ipasi arvalstu, un kukulo$anas novérsanai un sauksanai
pie atbildibas par to [8].

Krapsanas un korupcijas transnacionalais raksturs uzskatami attélots karte (sk. att.).

Dazi likumi, pieméram, ASV likums par korupciju saistiba ar arvalstim (U.S. Foreign
Corrupt Practices Act (FCPA)), attiecas uz visam valstim, kuras uznémums veic uzne-
méjdarbibu. Lai gan katra valsti pretkorupcijas tiesibu akti atskiras, tomeér lielaka dala
no tiem nosaka aizliegumus veikt neatbilstigus maksajumus, lai iegttu vai saglabatu
uznéméjdarbibu. Kukuldosana valsts amatpersonam visas valstis ir pretlikumiga.

Viens no labas prakses piemériem, ka vérsties pret iek§zemes un arvalstu kukulo-
$anu, noteikti ir Apvienotas Karalistes likums par kukulosanu (UK Bribery Act).

Pateicoties 2010. gada Apvienotas Karalistes likumam par kukulo$anu, kurs stajas
spéka 2011. gada 1. jalija, Apvienotajai Karalistei paslaik ir vieni no stingrakajiem notei-
kumiem pasaulé cinai pret kukulosanu. Minétais likums paredz kriminalatbildibu ne
vien personam par kukuldosanu un kukulnemsanu un arvalstu amatpersonu piekukulo-
$anu, bet ari komercialam organizacijam, kuras nenovérs kukulosanu, kas izdarita to
varda [16, 15].
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valsts amatpersonu
kukulosana)

Atteéls. Krap$anas un korupcijas transnacionalais raksturs [14]
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Noteikumi par ekstrateritorialu jurisdikciju lauj Liela apméra krapsanu apkarosanas
birojam (The Serious Fraud Office — SFO) saukt pie atbildibas jebkuru uznémumu vai
sadarbibas partneri, kurs atrodas Apvienotaja Karalisté, pat tad, ja uznémums ir bazéts
arvalstis. Komercialas organizacijas tiek atbrivotas no kriminalatbildibas, ja tam bijusas
atbilstigas proceduras kukulosanas novérsanai.

SFO Noradijumos komercialam organizacijam (Guidance to Commercial Organi-
sations — GCO) tiek veicinata izpratne par jauno tiesisko reguléjumu un sniegti praktiski
noradijumi uznémumiem (tostarp, izmantojot gadijumu izpéti) par likuma paredze-
tajiem to pienakumiem noveérst vai atklat kukulosanu. Saskana ar iepriekséju ESAO
ieteikumu GCO skaidri norada, ka veicinasanas maksajumi ir uzskatami par neliku-
migiem kukuliem, un sniedz uznémumiem kritérijus, ka atskirt devigumu no slépta
kukulos$anas veida [7].

SFO ir plasas pilnvaras veikt izmeklé$sanu un saukt pie atbildibas saistiba ar liela
apmeéra un sarezgitu krapsanu, tostarp korupciju. Noteiktos apstaklos SFO var izskatit
lidzeklu piedzinas rikojumus civilprocesos un izligumus saskana ar iepriekséjam pamat-
nostadném.

Ekonomiskas sadarbibas un attistibas organizacija ir kritizéjusi Eiropas Savienibas
dalibvalstis par to, ka sauksana pie atbildibas arvalstu kukulosanas lietas tiek veikta
nepietiekami vai netiek veikta vispar, nemot véra korupcijas riskus, ar kadiem to uznému-
miem jasaskaras arvalstis.

Tiesibaizsardzibas un prokurattras iestazu efektivitate korupcijas izmeklésana
Eiropas Savienibas dalibvalstis ir Joti atskiriga. To efektivitates izvértésana véra nemtie
faktori ietver korupcijas lésto apméru un butibu, ar kadu tam jasaskaras, saméru ar
novérsanas pasakumiem, politisko gribu atbalstit to neatkaribu, to riciba esosas spéjas
un resursus, potencialos skérslus izmeklésanai, tiesu iestazu efektivitati, jo ipasi to ne-
atkaribu, u. c. Novértéjumu veikt ir grati, jo korupcijas noziegumu statistika vairuma
dalibvalstu nav konsekventa. Tikpat ka nav aktualas, precizas, konsolidétas statistikas
par visiem korupcijas lietu procesualajiem posmiem [7]. Lai efektivi vérstos pret korup-
ciju, ar represiviem pasakumiem vien nepietiek. Tomér tam, ka tiesu sistéma spéj piemé-
rot kriminalsankcijas, kas attur no korupcijas, ir butiska loma, un ta ir skaidra zime, ka
korupcija netiek pieciesta.

Dazas dalibvalstis liek ipasu uzsvaru uz represivo aspektu, un tiesibaizsardziba
klast par pretkorupcijas pasakumu galveno izpausmi. Teicamus rezultatus var vérot ari
dalibvalstis, kuras prokuratara kopuma (ietverot ne tikai dienestus, kas specializéjusies
korupcija) ir efektiva. Dazas citas dalibvalstis sauk$ana pie atbildibas ir sekmiga parak
maz gadijumos vai arl izmeklésana ir ilga [7].

Tiesu sistémas neatkariba ir pretkorupcijas politikas btitisks elements, raugoties no
tiesu sistémas spéjas efektivi risinat korupcijas, tostarp augsta limena korupcijas, lietas,
ka ari no integritates standartiem pasa tiesu sistéma. Efektivi neatkaribas aizsardzi-
bas pasakumi un augsti étikas standarti tiesu iestazu sistéma ir batiski, lai nodrosinatu
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nepieciesamo satvaru efektivai tiesu sistémai, kas korupcijas lietas tiesu spriez objektivi
un taisnigi bez nepamatotas iejauksanas [7].

Eiropas Komisijas 2016. gada 14. julija Pretkorupcijas zinojuma tiesibaizsardzibas
un prokuratiras iestazu neatkariba ir noradita ka probléma dazas dalibvalstis, nespriezot
par visparéjo institucionalo strukturu, kas atspogulo katras dalibvalsts konstitucionalo,
tiesisko un kultairas vidi un uz ko attiecas atseviski mehanismi un procedaras Eiropas
Savienibas limeni. Dazos gadijumos ir paustas bazas par politisku iejauk$anos prokura-
ttras dienestu un tiesu darba korupcijas lietas. Ka piemérus var minét procediiru nepar-
redzamu vai diskrecionaru piemérosanu galveno prokuroru, kuri strada ar korupcijas
lietam, iecelsana, amata virziba vai atstadinasana no amata, ka ari pretkorupcijas iestazu
vai to vaditaju atlaiSanu vai méginajumus tos diskreditét bez acimredzama objektiva
iemesla. Citos gadijumos pretkorupcijas tiesibaizsardzibas agentiras ir pieredzéjusas,
ka to parvaldiba un darbiba iejaucas politiskas personas. Dazu pretkorupcijas instittciju
plasajam pilnvaram ne vienmeér atbilst attieciga atbildiba, tadél var rasties iespaids, ka
tas varétu izvairities no augsta profila lietam vai izmantot pretrunigas izmeklésanas
metodes [8].

Nav vienotu standartu, kas noteiktu tiesibaizsardzibas vai prokuratiiras dienestu
vaditaju iecel$anas vai atstadinasanas no amata procedaru. Sadi lémumi vairuma dalib-
valstu ir valdibas zina ka politiskas atbildibas izpausme un atspogulo tiesibaizsardzibas
un prokurataras vietu izpildvara. Neraugoties uz to, kada procedura tiek izmantota,
procesam jabut ticamam un balstitam uz sasniegumiem, lai nepielautu, ka rodas iespaids
par politisku ietekmi, un lai policija un prokuratira varétu izmeklét korupciju ikreiz,
kad to atklaj. Tika noradits, ka dazas dalibvalstis trikst ari efektivas koordinacijas starp
tiesibaizsardzibas un pretkorupcijas agentaram.

Eiropas Komisijas pretkorupcijas zinojuma tiek paustas bazas par tiesu iestazu
integritati darba ar korupcijas lietam un par to neatkaribu vai integritati, par ko liecina
to korupcijas lietu apmérs un butiba, kuras iesaistiti tiesnesi vai prokurori. Viena dalib-
valsti izveidota specializéta pretkorupcijas tiesa ir saskarusies ar batiskam problémam
(un pat uz laiku partraukusi darbibu), kas ietekmeéja tas stabilitati un spéjas sasniegt
parliecino$us rezultatus [8].

Jair aizdomas par noziedzigiem nodarijumiem saistiba ar ES fondiem, valsts limeni
biezi ir nepietiekama informacijas apmaina starp iestadém, kas atbildigas par uzrau-
dzibu un kontroli, administrativas izmeklésanas iestadém un tiesibaizsardzibas iestadém.
Tas daléji rodas ieprieks minéto procediaru nepilnibu dél un kave efektivu daudznozaru
izmeklésanu, iesaistot dalibvalstu tiesu, administrativas, muitas un nodoklu iestades.
Agentaras, kas parvalda un kontrolé ES lidzeklu izmaksu, dazkart koncentréjas vienigi
uz savu lidzeklu atgasanu, izmantojot administrativas un civiltiesibu proceduras. Ari
gadijuma, kad pastav pamatotas aizdomas, ka ir noticis noziedzigs nodarijums, var netikt
uzsakta kriminalvajasana [8].
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Eiropas Tiesiskas sadarbibas tikls kriminallietas

Eiropas Tiesiskas sadarbibas tikls (ETST) kriminallietas, kas izveidots 1997. gad3, ir
dalibvalstu kontaktpunktu tikls. Kontaktpunkti ir izvéléti no tieslietu vai citam iestadém,
kam ir konkréti pienakumi starptautiskas tiesiskas sadarbibas joma. ETST meérkis ir
uzlabot tiesisko sadarbibu starp Eiropas Savienibas dalibvalstim juridiska un praktiska
zina, lai apkarotu smagus noziegumus, it ipasi organizéto noziedzibu, korupciju, narko-
tiku kontrabandu un terorismu.

ETST kriminallietas darbiba ir vérsta uz informacijas un viedoklu apmainu starp
Eiropas Savienibas dalibvalstim kriminaltiesiskas sadarbibas ietvaros, ka ari tiesu kontaktu
dibinasanu starp Eiropas Savienibas dalibvalstu kompetento institaciju amatpersonam.
Eiropas tiesiska tikla darbiba nodrosina efektivu tiesiskas palidzibas ligumu nosatisanu
un izpildi. ETST sniedz ieskatu par Eiropas Savienibas dalibvalstu likumdos$anu sais-
tiba ar Eiropas Savienibas dokumentu ieviesanu katra dalibvalsti. Latvijas Republikas
Tieslietu ministrija minétaja tikla veic korespondenta funkcijas. Korespondenta loma
ir sniegt informaciju par Latvijas dalibu tiesiskaja sadarbiba kriminallietas un vie-
dokli par tiesiskas sadarbibas aktualakajiem jautajumiem, ka ari palidzibu citu valstu
kontaktpunktiem un korespondentiem par kartibu, ka Latvija tiek realizéta tiesiska
sadarbiba [9].

ETST kriminallietas pamatprincips ir vienkarss — katra dalibvalsti noteikt atbil-
digas personas, kas veic svarigus praktiskus uzdevumus tiesiskas sadarbibas joma
kriminallietas, lai varétu izveidot specialistu tiklu un nodrosinatu savstarpéjas juri-
diskas palidzibas lagumu pienacigu izpildi. Eiropas Tiesiskas sadarbibas tikls iegiist ipasu
nozimi tapéc, ka pieméro principu, kas paredz tiesus kontaktus starp kompetentajam
tiesu iestadém [9].

ETST sastav no dalibvalstu un Eiropas Komisijas kontaktpunktiem. Katra dalib-
valsts par valsts kontaktpunktu iecel kadu no galvenajam iestadém, kas atbild par starp-
tautisko tiesisko sadarbibu, tiesu iestadém un citam kompetentajam iestadém, kam ir
konkréti pienakumi starptautiskas tiesiskas sadarbibas joma gan jautajuma par smagiem
noziegumiem, gan jautajuma par konkrétiem smagu noziegumu veidiem, pieméram,
organizéto noziedzibu, korupciju, narkotiku kontrabandu vai terorismu [9].

ETST kriminallietas no Latvijas puses parstav Tieslietu ministrija kopa ar General-
prokurataru. Kontaktpunkti ir aktivi starpnieki, kuru uzdevums ir atvieglot dalibvalstu
tiesisko sadarbibu, it Ipasi cina pret dazada veida smagiem noziegumiem. Padomes léemuma
par Eiropas Tiesiskas sadarbibas tiklu teikts, ka kontaktpunkti dos iespéju vietéjam kompe-
tentajam iestadém “izveidot vispiemérotakos tiesos kontaktus” [9].

Tadéjadi kontaktpunkti sniedz juridisku un praktisku informaciju, kas nepie-
cieS$ama vietéjam iestadém, lai efektivi sagatavotu tiesiskas sadarbibas lagumus, ka ari
veic koordinatoru funkcijas gadijumos, ja viena dalibvalsti vietéjas tiesu iestades iesniedz
vairakus lagumus, kas prasa koordinétu ricibu cita Eiropas Savienibas dalibvalsti.
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Tiesiskie risinajumi starptautiskas tiesiskas
sadarbibas modernizacijai un krapsanas
mazinasanai Eiropas Savieniba

Efektivu izmeklésanu un kriminalvajasanu par noziedzigiem nodarijumiem pret ES
finansialajam interesém kavé fakts, ka tiesibaizsardzibas iestades un prokurori ne vienmér
nodod informaciju par noziedzigiem nodarjjumiem saviem kolégiem citas dalibvalstis, ka
ari Eirojust vai Eiropolam. Turklat klasiskie starptautiskas sadarbibas veidi, izmantojot
savstarpéjas tiesiskas palidzibas pieprasijumu vai kopéjas izmeklésanas grupas, biezi vien
nedarbojas pietiekami labi, lai $os noziedzigos nodarijumus efektivi izmeklétu un veiktu
pilnvértigu kriminalvajasanu. Dazkart nelidz pat Eirojust un Eiropols. Atbildes uz tiesis-
kas palidzibas lagumiem biezi tiek sanemtas péc ilga laika, un policijas un tiesu iestades
izjat praktiskas gratibas sazina un sadarbiba ar kolégiem arzemeés valodas problému un
atskirigo tiesibu sistému dél. Dazas valstis léna un neefektiva starptautiska sadarbiba
biezi ir izraisijusi nespéju turpinat lietas izskatiSanu noilguma termina izbeig$anas deél.
Turklat gadijumi, kas skar ES finansialas intereses, ir 1pasi sarezgiti [5].

Eirojust un Eiropols ne vienmeér sanem vajadzigo informaciju, lai varétu atbalstit
dalibvalstis. OLAF sniedz atbalstu dalibvalstim, izmantojot savu spéju piedavat specialo
tehnisko un operativo palidzibu, ka paredzéts Konvencijas par Eiropas Kopienu finansu
interesu aizsardzibu Otra protokola 7. panta. Taja pasa laika OLAF izmeklésanas darbibas
veic saskana ar konkrétiem nosacijumiem, jo ipasi, kad ir runa par informacijas nosuti-
$anu valstu tiesu iestadém, tostarp ievérojot datu aizsardzibas noteikumus. Sa iemesla
dél sadarbiba ar OLAF dazkart tiek kritizéta, jo ipasi par ilgo laiku, kas nepieciesams, lai
OLATF sniegtu informaciju valstu prokuroriem. Dazas dalibvalstis ierobezo sadarbibu
ar arpustiesas strukttram, pieméram, OLAF, pamatojoties uz noteikumiem par tiesas
noslépumu [5].

2013. gada 17. julija Eiropas Komisija naca klaja ar priekslikumu izstradat Eiropas
Padomes regulu par Eiropas Prokuratiras izveidi [4, 5]. Par $o jautajumu joprojam notiek
diskusijas Eiropas Savienibas Padomé.

Eiropas Prokuratiiras juridiskais pamats un izveides noteikumi ir izklastiti Liguma
par Eiropas Savienibas darbibu 86. panta, kura ir noteikts [13]: “[..] lai apkarotu nozie-
gumus, kas skar Savienibas finansialas intereses, Padome, pienemot regulas saskana ar
ipasu likumdosanas proceduru, var no Eurojust izveidot Eiropas Prokuratiru.”

Saskana ar Liguma par Eiropas Savienibas darbibu 86. panta 1. punktu Eiropas
Prokuratiiru izveido no Eirojust. Tiek planots izveidot stingru saikni starp $im abam orga-
nizacijam, pateicoties efektivai sadarbibai un informacijas, zinasanu un resursu apmainai.
Ipasi svarigs aspekts ir tas, ka gan Eiropas Prokuratirai, gan Eirojust ir japiedalas to lietu
izmeklésana, kuras aizdomas turétas personas ir iesaistitas noziedzigos nodarijumos, kas
skar Eiropas Savienibas finansu intereses, ka ari citu noziedzigu nodarijumu gadijuma. Tas
nozimé, ka biis nepieciesama nepartraukta ciesa sadarbiba. Sis regulégjums ir ietverts gan
regula par Eiropas Prokurataru, gan regula par Eirojust. Turklat gadijumos, kad saistiba ar
kadu jaukta rakstura lietu pilnvaras parklajas, Eirojust var palidzét noteikt jurisdikciju [6].
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Tiek planots, ka Eirojust nodrosinas administrativa atbalsta pakalpojumus Eiropas
Prokuratarai tadas jomas ka personals, finanses un informacijas tehnologijas. Pieméram,
Eiropas Prokuratiira savam darba vajadzibam varés izmantot Eirojust informacijas tehno-
logiju infrastruktaru, tostarp tas lietu uzskaites sistému, pagaidu darba datnes un raditaju.
Si sadarbiba tiks precizéta liguma starp Eiropas Prokurattru un Eirojust [6).

Tiek planots, ka Eiropas Prokuratiiras izveides gadjjuma tas kompetencé bas OLAF
pasreizéjais pienakums veikt izmeklésanu krapniecibas un citu parkapumu gadijuma, ja
ir apdraudétas ES finansialas intereses. Savukart OLAF turpinas veikt administrativas
izmeklésanas tadu parkapumu gadijuma, kas skar ES finansialas intereses un kuros nav
aizdomas par kriminalu ricibu. Tas ari turpinas izmeklét smagus ES iestazu darbinieku
amatparkapumus, kas nav saistiti ar ES finansém [4, 5].

Eiropas Prokurattras izveides pievienota vértiba galvenokart ir saistama ar kriminal-
vajasanu skaita pieaugumu par noziegumiem, kas apdraud Eiropas Savienibas finansialas
intereses. Eiropas Prokuratiras izveide varétu uzlabot resursu izmantosanu un informa-
cijas apmainu, kas nepieciesama sekmigai izmeklésanai un sauksanai pie kriminalatbildibas
par attiecigo noziedzigo nodarijumu. Savukart tas varétu nostiprinat tiesibaizsardzibas
iestazu reakciju uz Siem noziedzigajiem nodarjjumiem un paaugstinat preventivo darbibu
pret potencialajiem noziedzniekiem. Eiropas Prokurattra varétu apvienot izmeklésanas
un kriminalvajasanas resursus atbilstigi konkrétas situacijas vajadzibam, tadéjadi padarot
tiesibaizsardzibu efektivaku visas Eiropas un atsevisku valstu limeni [6].

Eiropas Prokurattra vadis izmeklésanu un kriminalvajasanu dalibvalstis, nodro-
$inas efektivu izmeklé$anas un kriminalvajasanas koordinaciju un risinas problémas,
kas ir saistitas ar dazado tiesibu sistému piemérosanas jautajumiem. Pasreizéja sistéma,
kura dalibvalstis ir vienigas atbildigas par $adu izmeklésanu un kriminalvajasanu, ko
atbalsta Eurojust un Eiropols, nav pietiekami efektiva, lai risinatu attiecigos liela apméra
noziegumus un ar tiem saistito kaitéjuma problému.

Eiropas Prokurataru sakotnéji bija planots izveidot 2015. gada, bet, nemot véra,
ka par $o priekslikumu joprojam ir aktivas diskusijas, realas darbibas varétu tikt saktas
tuvakajos gados. Sagaidams, ka péc Eiropas Prokuratiras izveido$anas samazinasies
krapsana ar ES budzeta lidzekliem, kas saskana ar Eiropas Komisijas 2016. gada 14. jalija
pretkorupcijas zinojumu Eiropas Savienibas dalibvalstim ik gadu rada aptuveni 500 mil-
jonu eiro lielus zaudéjumus.

Secinajumi

1. Testadém, kuram ir dazada teritoriala un funkcionala piekritiba, ir dalita atbildiba,
tapéc tam ir daudz problému un ierobezojumu saistiba ar koordinaciju, sadar-
bibu un informacijas apmainu. Nepilnibas tiesas iestazu riciba, vér$oties pret
krapsanu, ir novérojamas katru dienu dazados limenos un dazadam iestadém,
un tas ir ar1 galvenais skérslis efektivai izmeklésanai un sauksanai pie atbildibas

par noziedzigiem nodarijumiem, kas apdraud Eiropas Savienibas finansialas
intereses.

— 81 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2017, NR. 3 (9)

Kristine Arensone. Transnacionala krap$ana: starptautiskas
tiesiskas sadarbibas modernizacijas problémas

2. Saskana ar Eiropas Komisijas 2016. gada 14. jilija pretkorupcijas zinojumu
Eiropas Savienibas dalibvalstis, kas efektivi vérsas pret korupciju sava valsti,
biezi saskaras ar problémam saistiba ar savu uznémumu ricibu arvalstis, ipasi
tajas, kur koruptivas darbibas ir plasi izplatitas.

3. Viens no labas prakses piemériem, ka vérsties pret iek§zemes un arvalstu
kukulosanu, ir Apvienotas Karalistes 2010. gada likums par kukulosanu (UK
Bribery Act).

4. Pateicoties Apvienotas Karalistes likumam par kukulosanu, kurs stajas spéka
2011. gada 1. jalija, Apvienotajai Karalistei paslaik ir vieni no stingrakajiem
noteikumiem pasaulé cina pret kukulosanu. Minétais likums paredz kriminal-
atbildibu ne vien personam par kukuldo$anu un kukulpemsanu un arvalstu
amatpersonu piekukulosanu, bet arl komercialam organizacijam, kuras neno-
vers$ kukulosanu, kas izdarita to varda.

5. Noteikumi par ekstrateritorialu jurisdikciju lauj Liela apméra krapsanu apka-
rosanas birojam (SFO) saukt pie atbildibas jebkuru uznémumu vai personu,
kura atrodas Apvienotaja Karalisté, pat tad, ja uznémums ir bazéts arvalstis.
Komercialas organizacijas tiek atbrivotas no kriminalatbildibas, ja tam bijusas
atbilstigas proceduras kukulosanas novérsanai.

6. Eiropas Prokuratiras izveides pievienota vértiba galvenokart ir saistama ar
kriminalvajasanu skaita pieaugumu par noziegumiem, kas apdraud Eiropas
Savienibas finansialas intereses. Eiropas Prokuratiras izveide varétu uzlabot
resursu izmanto$anu un informacijas apmainu, kas nepieciesama sekmigai
izmeklésanai un sauks$anai pie kriminalatbildibas par attiecigo noziedzigo
nodarijumu. Savukart tas varétu nostiprinat tiesibaizsardzibas iestazu reak-
ciju uz $iem noziedzigajiem nodarijumiem un paaugstinat preventivo darbibu
pret potencialajiem noziedzniekiem. Eiropas Prokuratiira varétu apvienot iz-
meklésanas un kriminalvajasanas resursus atbilstigi konkrétas situacijas vaja-
dzibam, tadéjadi padarot efektivaku tiesibaizsardzibu Eiropas Savienibas un
valstu limeni.

7. Krapsana Eiropas Savienibas dalibvalstis varétu tikt samazinata, ja Eiropas
Prokuratira vadis izmeklésanu un kriminalvajasanu dalibvalstis, nodro$inas
efektivu izmeklésanas un kriminalvajasanas koordinaciju un risinas problémas,
kas saistitas ar dazado tiesibu sistému piemérosanas jautdjumiem. Pasreizéja
sistéma, kura dalibvalstis ir vienigas atbildigas par sadu izmeklésanu un kri-
minalvajasanu, ko atbalsta Eurojust un Eiropols, nav pietiekami efektiva, lai
risinatu liela apméra noziegumus un ar tiem saistito kaitéjuma problému.

— 82—
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Transnational Fraud: International Legal
Cooperation Modernisation Problems

Abstract

International legal cooperation with foreign investigation authorities is very im-
portant, including all types of it, including abroad located witness hearing, required
information gathering, help faster completion of criminal prosecution for submission to
court. Even if all required databases and possibilities to acquire information are available
in Latvia, without international legal cooperation it is not possible to find and testimony
witnesses, as well as seize bank accounts.

Considering current economic problems within Europe and outside, it is necessary
to have stronger guarantees for public expenditure integrity and transparency. Citizens of
the European Union member states expect from the European Union authorities conside-
rable action to help the member states to protect legal economy against organised crime,
financial and tax fraud, legalisation of illegal funds and corruption. Cross-border fraud
cases require coordinated and effective European Union level investigation and criminal
prosecution; however, current information exchange and coordination level is not suf-
ficient to reach this goal, despite enforced efforts of Eirojust, Eiropol and The European
Anti-Fraud Office (OLAF).

Keywords: fraud, corruption, European Union, legal cooperation.
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Kopsavilkums

Operativas darbibas likums Latvija stajas spéka 1994. gada 13. janvari. Kops$ ta
laika operativas darbibas tiesiska reguléjuma nepilnibas raisa Latvijas tiesibu zinatnieku
un praktiku diskusijas.

Problému jautajumi, kas saistiti ar operativas darbibas tiesiska reguléjuma piemeé-
rosanu, faktiski tiek risinati, veicot izmainas Operativas darbibas likuma. Netiek skatiti
jautajumi par Kriminalas izlako$anas likuma izstradi. Raksta mérkis ir veicinat diskusiju
par jauna likuma izstrades nepieciesamibu.

Atslégvardi: operativa darbiba, kriminala izlikosana, operativas darbibas subjekti,
Operativas darbibas likums.

levads

Profesors Ivans Vedins norada, ka zinatniska probléma ir pétniecibas jautajums,
uz kuru esos$aja zinasanu sistéma netiek gata atbilde. Lidz ar to jédzienu “jautajums”,
“pétnieciskais jautajums” un “zinatniska probléma” attiecibas atbilst logiskai attiecibai
no plasaka uz Saurako. Zinatniskas problémas batibu var izprast ka savdabigu zinasanu
paveidu — tas ir zina$anas par nezinasanu. Sads $kietami pretrunigs formuléjums izsaka
realu izzinas procesa pretrunu starp vésturiski ierobezotam eso$am zinasanam un izzinas
procesa bezgalibu. Tiesi $ada nozimé probléma ir viena no svarigakajam zinatniskas
izzinas formam izzinas attistibas procesa [17].

Lai veiktu pétijumu, ir nepiecieSams apzinat, kada probléma pastav pétniecibas
jautajuma. Viens no aspektiem, kas norada uz pétamas problémas jautajuma aktualitati,
ir tas, ka Operativas darbibas likuma 25. pants nav grozits kops ta spéka stasanas briza
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un tas nosaka visparigi operativas darbibas subjektu sistému Latvija. Turklat nav sakta
diskusija par Kriminalas izlikosanas likuma izstradi.

Pétijuma merkis — izpétit operativas tiesiskas darbibas problémas, kuras saistitas
ar operativas darbibas subjektu tiesisko regulégjumu.

Materials un metodes — normativo aktu analize un apraksts. Ar deduktivas meto-
des palidzibu autors izdara secinajumus par operativas darbibas subjektu tiesisko regu-
léjumu, balstoties uz pétijuma izdaritajiem secindjumiem un teorétiskajam atzinam.

Rezultati

Problému jautajumi, kas saistiti ar operativas darbibas tiesiska reguléjuma pieme-
rosanu, faktiski tiek risinati, veicot izmainas Operativas darbibas likuma. Netiek skatiti
jautajumi par Kriminalas izlako$anas likuma izstradi.

Diskusija

Latvijas Republikas Saeima Operativas darbibas likumu pienéma 1993. gada 16. de-
cembri [12]. Operativas darbibas likums pirmo reizi Latvijas pastavésanas vésturé reg-
lamentéja operativas darbibas. Tadéjadi iedzivotaji uzzinaja, kas ir operativa darbiba, ka
ta tiek veikta, tas tiesiskos pamatus, principus, uzdevumus, mérkus un saturu, procesu,
formas un veidus, operativas darbibas subjektu amatpersonu statusu, tiesibas, pienakumus
un atbildibu, ka ari §is darbibas finansésanu, uzraudzibu un kontroli.

Pirmas brivvalsts un Latvijas Padomju Socialistiskas Republikas laika operativas
darbibas jomu reguléja attiecigo valsts institiiciju izstradatas instrukcijas, nolikumi un
citi iekséjie normativie akti. Tiem bija seviski slepena dokumenta statuss, tapéc tie bija
pieejami tikai attiecigu institaciju darbiniekiem.

No Operativas darbibas likuma pienemsanas briza taja ir veikti 12 grozijumi.
Pédéjie grozijumi stajas spéka 2016. gada 1. augusta [2]. Grozijumu svarigakais mérkis
ir nodrosinat, lai tiktu garantéta cilvéktiesibu ievérosana operativas darbibas procesa.

Lidz sim bridim nav veikti grozijumi, kuri saistiti ar operativas darbibas subjektu no-
teiksanu. Operativas darbibas likuma ir visparigi noteikta operativas darbibas subjektu
sistéma. Likuma 25. panta pirmaja dala noteikts, ka operativas darbibas subjektu sistému
veido valsts drosibas, aizsardzibas un sabiedriskas kartibas nodrosinasanas iestades.

Valsts drosibas iestazu likuma [14] 11. panta pirmaja dala noteikts, ka Valsts dro-
$ibas iestazu kopumu veido Satversmes aizsardzibas birojs, Militaras izlikosanas un
drosibas dienests un Drosibas policija. No likuma izriet, ka Valsts policija nav valsts
drosibas iestade.

Likuma “Par policiju” [11] nav minéta tada iestade ka sabiedriskas kartibas nodro-
$inasanas iestade. Silikuma 15. panta bija noteikts, ka likuma III nodala paredzétas
pilnvaras ir tiesiga pildit tikai policija un citas Ministru kabinetam paklautas kartibas
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sargasanas instittcijas likuma noteiktaja kartiba, jo tika gatavoti priekslikumi par robez-
sardzes un muitas dienestu veidosanu. Sis teikums 1999. gada 15. maija no likuma 15. panta
tika svitrots [3]. Likuma “Par policiju” 15. panta noteikts, ka policija sastav no Valsts
policijas, Drosibas policijas, pasvaldibas policijas un ostas policijas.

Turpreti Operativas darbibas likuma 25. panta pirmaja dala noteikts, ka ir citas
ipasi pilnvarotas valsts institacijas, kuram ar likumu ir pieskirtas tiesibas atbilstigi kom-
petencei veikt operativas darbibas pasakumus. No likuma izriet, ka Valsts policijai ir
nepiecie$ams operativas darbibas subjekta ipass pilnvarojums. No likuma “Par policiju”
normam izriet, ka Valsts policijai nav operativas darbibas subjekta ipasa pilnvarojuma,
bet policijas darbiniekiem ir noteikti pienakumi un tiesibas veikt operativas darbibas
pasakumus.

Salidzinot likumu “Par policiju” ar Iekséjas drosibas biroja likumu [5], var konstatét,
ka Iekséjas drosibas biroja likuma 2. panta tresaja dala ir noteikts, ka birojs ir operativas
darbibas subjekts un izmeklésanas iestade. Janem véra, ka Iekséjas drosibas biroja likums
regulé vienas iestades darbibu, bet likums “Par policiju” regulé vairaku policijas iestazu
darbibu. Turklat janem véra, ka Valsts drosibas iestazu likuma 15. panta piektaja dala
noteikts, ka Drosibas policija ir operativas darbibas subjekts.

Likuma “Par policiju” 10. panta ceturtaja dala noteikts, ka saskana ar policijas uzde-
vumiem policijas darbinieka pamatpienakumi atbilstigi dienesta kompetencei ir saskana
ar likuma prasibam veikt izmeklésanu, nodros$inat noteiktaja kartiba kriminalistikas spe-
cialistu piedalisanos izmeklésanas darbibas, veikt nepieciesamos operativas meklésanas
un citus likuma noteiktos pasakumus, lai atklatu, partrauktu un novérstu noziedzigus
nodarijumus, konstatétu un meklétu personas, kuras tos izdarijusas vai kuras slépjas no
izmeklésanas un tiesas, izvairas no kriminalsoda izcie$anas vai ir bezvésts prombiutné,
ka ari lai konstatétu cilvéku personibu un identificétu likus. Savukart 12. panta pirmas
dalas 22. punkta noteikts, ka policijas darbiniekam, pildot vinam uzliktos pienakumus
atbilstigi dienesta kompetencei, lai savlaicigi novérstu un atklatu noziedzigus nodarijumus
un meklétu personas, ir tiesibas veikt operativas meklésanas pasakumus likuma noteik-
tajos gadijumos un kartiba, ari iesaistot personas slepena sadarbiba. IepriekSminétie panti
nav groziti un papildinati atbilstigi veiktajiem grozijumiem Operativas darbibas likuma.

Likuma “Par policiju” nav noteikta Valsts policijas dienestu kompetence. Varda
“kompetence” nozime latviesu valoda ir tiesibas (kada jautajuma), pilnvaru apjoms [8].
Savukart juridisko terminu vardnica tas tiek skaidrots ka valsts iestades un amatpersonas
tiesibu un pienakumu kopums [6].

2006. gada 15. janija no likuma “Par policiju” tika svitrots 17., 18. un 20. pants,
kas Valsts policijas struktaru padarija iedzivotajiem neizprotamu, pamatojot grozijumu
nepieciesamibu ar to, ka Valsts policijas struktiira saskana ar Valsts parvaldes iekartas
likumu tiek atspogulota iestades nolikuma un reglamenta [3].

Valsts policijas nolikuma [16] ir noradits, ka Valsts policiju vada Valsts policijas
prieksnieks. Valsts policijas priek$nieks veic Valsts parvaldes iekartas likuma noteiktas
tiesas parvaldes iestades vaditaja funkcijas. Valsts policijas struktaru un darba organizaciju
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nosaka Valsts policijas reglamenta. Ministru kabineta izdotais Valsts policijas nolikums ir
aréjais normativais akts, savukart Valsts policijas reglaments ir iek$éjais normativais akts.
Valsts parvaldes iekartas likuma [15] 72. panta ceturtaja dala noteikts, ka ieks$éjais norma-
tivais akts ir saisto$s iestadei (tas struktarvienibai, darbiniekiem) vai amatpersonam,
attieciba uz kuram tas izdots.

Autors uzskata, ka nepamatoti no likuma “Par policiju” tika svitrots 17. un 18. pants,
kuri noteica gan Kartibas policijas, gan ari Kriminalpolicijas kompetenci, jo iekséjais nor-
mativais akts (reglaments) nevar aizskart tresas personas intereses, jo ir saistoss iestadei
(tas struktuarvienibai, darbiniekiem) vai amatpersonam, attieciba uz kuram tas izdots.

Janem véra, ka policijas darbibas, tostarp operativas darbibas, pasakumi skar cilvéka
pamattiesibas un tas var ierobezot tikai ar likumu. Latvijas Republikas Satversmes [9]
96. pants garanté ikviena cilvéka tiesibas uz privatas dzives, majokla un korespondences
neaizskaramibu. Latvijas Republikas Satversmes 116. panta noteikts, ka $is tiesibas var
ierobezot likuma paredzétajos gadijumos, lai aizsargatu citu cilvéku tiesibas, demokra-
tisko valsts iekartu, sabiedribas drosibu, labklajibu un tikumibu. Sis tiesibas vél plasak ir
noteiktas Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas konvencija, kura Latvija ir
spéeka kops 1997. gada 27. janija [1]. Ta, pieméram, Eiropas Cilvéktiesibu un pamatbrivibu
aizsardzibas konvencijas 8. panta 2. punkta noteikts, ka valsts institaicijas nedrikst
nevienam traucét baudit $is tiesibas, iznemot gadijumos, kas paredzéti likuma un ir ne-
pieciesami demokratiska sabiedriba, lai aizstavétu valsts drosibas, sabiedriskas kartibas
vai valsts labklajibas intereses, lai nepielautu nekartibas vai noziegumus, lai aizsargatu
veselibu vai morali vai lai aizstavétu citu tiesibas un brivibas.

Salidzinot Latvijas Republikas un Lietuvas Republikas likumus, var konstatét, ka
Lietuvas Republika ir pienemts Kriminalas izltikosanas likums, kurs stajas speka 2013. gada
1.janvari [10]. Vienlaikus ar i likuma stasanos spéka ir zaudéjis speku Lietuvas Republikas
Operativas darbibas likums. Pienemtais Lietuvas Republikas Kriminalas izlakosanas
likums reglamenté kriminalas izliko$anas pamatus, tas subjektu tiesibas un pienakumus,
izmeklésanas veiksanu, finansésanu, koordinésanu un kontroli, ka ari personu pieda-
lisanos kriminalaja izlikosana un izlikosanas informacijas izmantosanu. Likums precizi
regulé kriminalas izlukosanas darbibu jédzienus, veidus un instrumentus, informacijas
vaksanas metodes, tas izmanto$anu, aizsardzibu un atbildibu par nesankcionétu lietosanu;
likuma ari nodalita tiesibsargajoso iestazu darbiba noziedzigu nodarijumu izmeklésana,
t.i., kriminala izlakosana nodalita no izlikosanas un pretizlikosanas [13].

Lietuvas Republikas Kriminalas izlako$anas likuma 2. panta vienpadsmitaja dala
ir noteiktas kriminalas izlakosanas institiicijas, kuras realizé kriminalas izlakosanas
informacijas vaksanu, un $is darbibas metodes [10].

Salidzinot Operativas darbibas likuma un Kriminalprocesa likuma [7] normas, var
konstatét, ka Kriminalprocesa likuma 386. panta (redakcija, kas stajas spéka 2018. gada
1. janvari) ir precizi noteiktas izmeklésanas iestades. Izmeklésanu atbilstigi kompetencei
veic: Valsts policija, Drosibas policija, Valsts ienémumu dienesta Iekséjas drosibas parvalde,
Militara policija, Ieslodzijuma vietu parvalde, Korupcijas novérsanas un apkarosanas birojs,
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Valsts ienémumu dienesta Nodoklu un muitas policija, Valsts robezsardze, talbraucienos
esosu juras kugu kapteini, arvalsts teritorija esosas Latvijas Nacionalo brunoto spéku
vienibas komandieris, Iekséjas drosibas birojs.

Secinajumi un priekslikumi

Operativas darbibas likuma 25. pantu ir nepieciesams precizét $ada redakcija:
“Operativas darbibas subjektu sistému veido: Valsts policija, Valsts ienémumu dienesta
lekséjas drosibas parvalde, Militara policija, leslodzijuma vietu parvalde, Korupcijas
novérsanas un apkarosanas birojs, Valsts ienémumu dienesta Nodok]u un muitas poli-
cija, lekséjas drosibas birojs, Satversmes aizsardzibas birojs, Drosibas policija, Militaras
izlako$anas un drosibas dienests.”

Likuma “Par policiju” nepieciesams noteikt gan Kartibas policijas, gan Kriminal-
policijas kompetenci, jo iek$éjais normativais akts (reglaments) nevar aizskart tresas per-
sonas intereses. Janem véra, ka policijas darbibas, tostarp operativas darbibas, pasakumi
skar cilvéka pamattiesibas un tas var ierobezot tikai ar likumu.

Turklat, nemot véra Lietuvas Republikas Kriminalas izlikosanas likumu un citu

Eiropas valstu tiesibu aktus, batu jaraisa diskusija par Latvijas Republikas Kriminalas
izlukosanas likuma izstrades nepieciesamibu.

Problems of Investigative Operations Regulation

Abstract

An investigative operations regulatory gap for several years has been raising the dis-
cussion among Latvian legal scholars and practitioners alike. The Investigative Operations
Law entered into force on 13 January, 1994.

The current article leads to the conclusion that problem issues related to investiga-
tive operations of legal framework for the application is actually being addressed through
changes in the Investigative Operations Law. However, the article does not deal with
questions about the new law of criminal intelligence development.

Keywords: investigative operations, criminal intelligence, body performing inves-
tigative operations, Investigative Operations Law.
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Kopsavilkums

Raksta atspogulots autoru pétijums par juridiskajam konstrukcijam romiesu tiesibu
pirmavotos saistiba ar brivu personu (ne vergu) nodarbinasanu par atlidzibu, pusém
savstarpéji vienojoties. Sis juridiskas konstrukcijas tika biivétas uz nomas jeb ires liguma
(locatio conductio?) tiesiskas bazes ar darbu ires jeb darba liguma (locatio conductio
operarum) un darbuznémuma liguma (locatio conductio operis) palidzibu. Darbu ires jeb
darba ligums bija citas personas darba jeb sniegto pakalpojumu irésana, kur darbinieks ka
savu darbu (operae) izirétajs (locator) sniedza pakalpojumus darba devéjam ka irniekam
(conductor) atbilstigi tam, ka puses bija savstarpéji vienojusas. Darbiniekam jeb izirétajam
pienacas atbilstiga samaksa jeb darba alga (merces).

Darbuznémuma ligums (locatio conductio operis (faciendi)) bija tads ligums, sa-
skana ar kuru uznéméjs ka irnieks (conductor, redemptor operis) uznémas pienakumu
veikt pakalpojumus vai darbus (opus) no izirétaja jeb pasutitaja piegadata materiala vai
ar izirétaja jeb pasutitaja piegadato materialu par savstarpéji norunatu samaksu.

Raksta apskatits un analizéts avotos rodamais ligumslédzéju pusu tiesibu un pie-
nakumu, ligumu darbibas terminu, pakalpojumu cenu veidosanas, darbu pienemsanas,
maksasanas noteikumu, pusu atbildibas, aizskarto interesu aizsardzibas mehanismu
u.c. reguléjums. leprieksminéto ligumu tiesiska reglamentacija atzistama par savam
laikam pietiekami efektivu, visai detalizétu un komplicétu legalo aparatu Romas pilsonu
mantisko interesu aizsardzibai.

1 Seit un turpmak raksta teksts svesvaloda, kas slipinats, ir latinu valoda.
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Atsléegvardi: romiesu tiesibas, darbu ire, darbu ires jeb darba ligums (locatio con-
ductio operarum), darbuznémums, darbuznémuma ligums (locatio conductio operis).

levads

Pétijums tapis ka atseviska dala no autoru realizétas romiesu tiesibu pirmavotu
izpétes jautadjuma par romies$u juridisko principu ietekmi uz moderno, ipasi Latvijas
Republikas tiesibas ietverto, tiesisko institatu attistibu. Saskana ar autoru riciba eso$o
informaciju Latvijas pétnieki minéto tematiku no $ada skatupunkta ir visai maz apla-
kojusi, tapéc $is pétijums varétu dot ieguldijumu nacionalas tiesibu zinatnes attistiba.

Si darba mérkis bija izpétit un izanalizét romiesu tiesibu pirmavotos rodamo infor-
maciju par romiesu darbu ires jeb darba liguma un darbuznémuma liguma tiesiskas
reglamentacijas ipatnibam.

Pétijuma gaita realizéta romiesu tiesibu pirmavotu (Codex Iustinianus, C 4.65. tit.;
Digesta, D 19.2. tit.; Iustiniani Institutiones, 1 3.24. tit.) izpéte un analize, izmantojot
induktivo, deduktivo un salidzino$o metodi.

Rezultati un diskusija

Saskana ar romiesu tiesibu principiem juridiskas konstrukcijas brivu personu
(ne vergu) nodarbinasanai par atlidzibu, pusém savstarpéji vienojoties, tika bavétas uz
nomas jeb ires liguma (locatio conductio) tiesiskas bazes:

“Kad vien [iz]dari$anai kaut kas [uz]dots, [ta] noma jeb ire ir” (quotiens autem faciendum
aliquid datur, locatio est) (D 19.2.22.1) [4, 287];

”

“Ja kads iziré [iz]darit, ko es ir&ju...” (si cui locaverim faciendum quod ego conduxeram...)
(D 19.2.48. pr.) [4, 289].

Minétais attiecinams galvenokart uz meistaru, amatnieku un stradnieku veikto
darbu, turpreti intelektualo profesiju parstaviju (arstu?, juristu®, zemes mérnieku, skolotaju,
arhitektu u. c.) sniegtie pakalpojumi, t.s. operae liberalis, saskana ar klasiskajam romiesu
tiesibam nevaréja but nomas jeb ires liguma (locatio conductio) objekts, kaut ari princi-
pata laika kompensacija par sada veida profesionalajiem pakalpojumiem varéja tikt iegtta
arkartas (ekstraordinara) procesa kartiba (sk., pieméram, D 19.2.38.1) [4, 289]. Tadéjadi

2 Par romiesu medika legala statusa ipatnibam sk.: Apsitis, A. The reimbursement for the medical
treatment expenses within the framework of Roman Partnership Agreement (societa). SHS WEB
Conferences, 2014; 10 00003 (2014), 1-6. Pieejams: http://dx.doi.org/10.1051/shsconf/20141000003
[sk. 10.09.2017.].

3 Japiebilst, ka ari nomas jeb ires ligumu (locatio conductio) reglamentéjosos digestu (Digesta) frag-
mentos (D 19.2. tit.) rodams nosacijums, ka advokatiem, ja vien par tiem nevar apgalvot, ka vini
nav tiesas lieta darbojusies, honoraru atpakal atmaksat nevajadzétu — klients samaksato advokata
honoraru atpakal prasit nevar (sk. D 19.2.38.1; 4, 289].
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manualo darbu veiksanas tiesiskajam nodrosinajumam tika izmantoti galvenokart divi uz
nomas jeb ires liguma bazes veidoti ligumi: locatio conductio operarum — darbu ires jeb
darba ligums — un locatio conductio operis (faciendi) — darbuznémuma ligums.

Darbu ire, par ko tika noslégts darba ligums (locatio conductio operarums), bija
citas personas darba jeb sniegto pakalpojumu irésana — darbinieks ka savu darbu (operae)
izirétajs (locator) sniedza pakalpojumus darba devéjam ka irniekam (conductor) atbilstigi
tam, ka puses bija savstarpéji vienojusas. Darbiniekam pienacas atbilstiga samaksa jeb
darba alga (merces):

“Kas savu darbu iziréjis (qui operas suas locavit), [tam par] visu [noligto jeb nostradato]
laiku vajadzétu sanemt atlidzibu (mercedem)...” (D 19.2.38. pr.) [4, 289]

Romiesu tiesibu pirmavotos $i liguma sakara minéts, pieméram, protokolists jeb
rakstvedis (exceptor)*, kur$ iziréjis savus pakalpojumus jeb darbu (operas suas locasset);
vina ligumattiecibas ar valsti vai pasvaldibu saglabajas, kaut ari tas ierédnis, kas vina
pakalpojumus iréjis (conduxerat), ir nomiris — ja vien gada (anno) laika nav sanemta
atlidziba (mercedes) no kada cita (D 19.2.19.9) [4, 287]. Lidzigi imperatora Cézara legata
(legato Caesaris)® naves gadijuma alga (salarium) vina pavadoniem bija samaksajama
par visu atrunato atlikuso kalposanas laiku, paredzot, ka minétie pavadoni (comites) $aja
laika nebus citu nodarbinati (D 19.2.19.10) [4, 287].

Darbinieks jeb izirétajs varéja savus pakalpojumus izirét, pieméram, uz kadu darba
devéja jeb irnieka un darbinieka jeb izirétaja savstarpéji atrunatu laika periodu ([..] tem-
poris certi suas [..] locaverint operas) (C 4.65.22) [3, 190]. Ja darbu ires liguma (locatio
conductio operarum) bija noteikts konkréts darba izpildes termins, bet darbs termina
netika izpildits, irniekam jeb darba devéjam bija pienakums samaksat izirétajam jeb
darbiniekam (locatoris) atbilstigi atrunataja termina padaritajam, pienemot, ka saistiba
noslégta par tadu darba apjomu, kadu labs virs (vir bonus, vidéjs romiesu darbinieks)
noteiktaja termina tieSam var paveikt, un ka pusu noltks bijis panakt darbu pabeig$anu
tiesi atrunataja termina (D 19.2.58.1) [4, 290).

Tika noradits — samaksas apjoms neapmierina, nav iespéjams apstridét liguma
spéka esamibu, uzdodot par ieganstu mazu nomas maksu (praetextu minoris pensionis);
izirésana jeb iznomasana vienalga notika — bija spéka (locatione facta), ja nevaréja pie-
radit nekadu oponenta viltu (si nullus dolus adversarii probari possit), tapéc nomu jeb
iri nevaréja anulét (rescindi locatio non potest) (D 19.2.23) [4, 287].

4 Exceptor — rakstvedis, zemaka limena ierédnis, protokolu, ierakstu parrakstitajs, rakstvedis tiesa,
senata, kas fikséja ari notikumu hronometrazu, pulkstena laiku [2, 461]. Provincu tiesnesiem $adi
“piekomandétie” rakstvezi nesanéma algu no valsts kases (tacu viniem tika garantéta aizsardziba
no uzmaksanas draudiem pienakumu pildisanas laika, izpildot municipala limena pienakumus
vinu pilsétas (sk. C 12.49.5)) 3, 479].

5> Legati Augusti (Caesaris) — imperatora sitni specialas misijas. Legati Augusti (Caesaris) pro
praetore — imperatora provincu parvaldnieki jeb pilnvarotie uz nenoteiktu laiku [2, 539].
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Ligums, lidzigi ka jebkurs cits kontrakts vai pakts, bija uzskatams par spéka neesosu,
ja ta nosacijumi bija pretruna ar labiem tikumiem® (contra bonos mores) (C 8.38.4 (3, 351],
C2.3.6 3, 93], D 45.1.61 [4, 774], D 50.17.116. pr. [4, 923] u.c.).

Ja kads izirétajs jeb darbinieks iziréja savus pakalpojumus diviem irniekiem jeb
darba devéjiem, vinam bija pienakums stradat ta laba, kurs hronologiski pirmais (priori
conductori) bija noslédzis ar vinu ligumu (D 19.2.26) [4, 287].

Darba devéjam jeb irniekam piekrita tiesibas tiesas cela pieprasit no darbinieka jeb
izirétaja, lai tas izpilditu pienakumus, kurus bija uznémies:

“[..] piekrit par nomu jeb iri prasijums ([..] habere ex locato actionem)” (D 19.2.48. pr.)

[4, 289], “[..] lietu izmekléjis kompetents tiesnesis liks ievérot vienosanos ([..] causa
cognita competens iudex conventionem servari iubebit).” (C 4.65.22) [3, 190]

Avotos rodamas normas, kas vérstas pret darba devéju jeb irnieku patvalu un var-
darbibu pret saviem darbiniekiem jeb darbu izirétajiem. Noradits, pieméram, uz kurpniek-
meistara tiesibam piemérot mérenus ietekmésanas lidzeklus pret savu macekli:

“[..] kaut gan skolotajiem / meistariem ir pieskirtas viegla soda [pielietosanas tiesibas]
(quamvis enim magistris levis castigatio concessa sit)”, tomér gadijuma, kad kurpnieks,
sitot savu macekli ar kurpes liesti, trauméjis zéna aci (“[..] ja kurpnieka zéns, kas nepie-
tiekami labi stradajis, ar kurpes liesti tik meZzonigi sists pa kaklu (si sutor puero parum
bene facienti forma calcei tam vehementer cervicem percusserit) ta, ka acs iztecéjusi
(ut ei oculus effunderetur), no nomas liguma vina tévam piekrit tiesibas celt prasijumu
(ex locato esse actionem patri eius).” (D 19.2.13.4) [4, 285]

Darbuznémuma ligums (locatio conductio operis (faciendi)) bija ligums, saskana
ar kuru uznémeéjs ka irnieks (conductor, redemptor operis) uznémas pienakumu veikt
pakalpojumus vai darbus (opus) no izirétaja jeb pasutitaja (Jocator) piegadata materiala vai
ar vina materialu par savstarpéji norunatu samaksu (merces). Avotos rodama informacija,
ka tas noticis, pieméram, par dargakmenu apstradi (“ja dargakmens ir dots ietversanai vai
iegravésanai [meistaram)] (si gemma includenda aut insculpenda data sit)”) (D 19.2.13.5)
[4, 285], drébju tirisanas pakalpojumiem (“ja véléjs / balinatajs drébes spodrinasanai
pienémis (si fullo vestimenta polienda acceperit)”) (D 19.2.13.6) [4, 285], sk. ari D 19.2.25.8
[4, 287], D 19.2.60.2 [4, 290], 1 3.24.1 [5, 40]), drébnieka pakalpojumiem (“ja [..] labo-
tajam / drébniekam labosanai drébes [..] dod (si [..] sarcinatori sarcienda vestimenta |..]
dederit)”) (13.24.1) [5,40], sk. ari D 19.2.25.8 [4, 287]), aizgadnibu par lietam pret samaksu
(D 19.2.40) [4, 289], zeltkala pakalpojumiem ([..] kad [ar] zeltkali Ticijs vienojies ([..] cum
aurifice Titio convenerit)) (13.24.4) [5, 40], starpniecibu kviesu un miezu iepirksana pub-
liskam vajadzibam (C 4.65.14) [3, 189] u.c.

6 Japiebilst, ka romie3u jédziens “labi tikumi” (boni mores) un tam atbilstiga idejiska nozime parnemta
musdienu Latvijas darba tiesibu tiesiskaja reguléjuma (sk., pieméram, Darba likuma 101. panta
pirmas dalas 3. punktu) [7, 101. p.]. Sk. ari: Tarasova, D. Darba tiesisko attiecibu izbeig$anas prob-
lematika Darba likuma 101. panta pirmas dalas 3. un 4. punkta gadijumos. Socrates: RSU Juridiskas
fakultates elektroniskais juridisko zindtnisko rakstu Zurnals, 2016, 3(6), 99-107. Pieejams: https://
www.rsu.lv/sites/default/files/imce/Dokumenti/izdevumi/socrates_6_2017.pdf [sk. 10.09.2017.].
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Ja darba izgatavosanai izmantoja pasam izgatavotajam piedero$u materialu, tas bija
pardevums (emtio), nevis darbuznémums (I 3.24.4) [5, 40]. Saja sakariba Justiniana insti-
tacijas (lustiniani institutiones) ir piemérs ar problémjautajuma iztirzajumu — ka batu
jarikojas situacija, kad pasititajs vienojas ar zeltkali par noteikta svara un noteiktas
formas gredzenu izgatavosanu no zeltkalim piederos$a zelta, nosakot zeltkalim atli-
dzibu, pieméram, desmit zelta monétu (verbi gratia aureos decem) apméra? Vai Seit batu
apskatams pirkuma un pardevuma ligums vai nomas jeb ires ligums (t.i., darbuznémuma
ligums) ([..] utrum emptio et venditio contrahi videatur, an locatio et conductio?)? Un
atbilstigi noradits: varétu pienemt, ka attieciba uz materialu patiesam noslégts pir-
kuma un pardevuma ligums, bet attieciba uz darbu — nomas jeb ires ligums (notikusi
“iznomasana un nomasana” (materiae quidem emptionem venditionemque contrahi,
operae autem locationem et conductionem)), tomér nolemts, ka $ada situacija darbojas
tas, ka ir noslégts vienigi pirkuma un pardevuma ligums (tantum emptionem et vendi-
tionem contrahi). Bet, ja pasutitajs savu zeltu devis (quodsi suum aurum |..] dederit) un
samaksa par darbu noteikta (mercede pro opera constituta), nav apsaubams, ka [ta] ir
noma / ire (“iznomasana un nomasana”) (dubium non est quin locatio et conductio sit)
(13.24.4) [5, 40).

Saistiba ar samaksu pusu atrunatie maksasanas noteikumi varéja paredzét vai nu
maksasanu par visu darbu kopuma, vai ari pa dalam — atseviski par katru paveicama
darba tehnologisko elementu:

“[..] pat ja [esat] vienojusies, ka par katru [atsevi$ku] darba [elementu] dodama no-
teikta naudas [summa] (tametsi convenit, ut in singulas operas certa pecunia daretur)).”
(D 19.2.51.1) [4, 289]

Tadéjadi liguma atrunata pakalpojuma cena varéja tikt attiecinata uz visu darbu
apjomu kopuma vai ari sadalita pa atseviskam pozicijam:

“[..] nav patiesam nekadas atskiribas (non enim quicquam interest), vai viena [kopéja]
cena darbam vai [ari] ir katrs darba [elements atseviski] pozicionéts (utrum uno
pretio opus an in singulas operas collocatur), ja vien viss beigas uz uznéméju jeb
irnieku attiecas (si modo universitas consummationis ad conductorem pertinuit).”
(D 19.2.51.1) [4, 289]

Cena varéja ieklaut atseviski izdalitas materialu un darbaspéka izmaksas:
“[..] par akmeniem un roku cenu ([..] pro lapide et manupretio).” (D 19.2.30.3) [4, 288]
Tika praktizéta gabaldarba samaksa:

“Ta ka [bav]darbos bus akmens darbi (quoad in opus lapidis opus erit), [..] ipasnieks
irniekam jeb uznéméjam par pédu [katru] vienu [uzbuvéto] septinas [naudas vienibas]
dos ([..] dominus redemptori in pedes singulos septem dabit).” (D 19.2.30.3) [4, 288]

Varéja maksat ari par noliktiem laika intervaliem:

“[..] un par darbu uznémeéjam jeb irniekam katru dienu devu noteiktu samaksu (u¢ pro
opere redemptori certam mercedem in dies singulos darem).” (D 19.2.51.1) [4, 289]
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Lai iestatos samaksas veiksanas pienakums, ka nosacijumu parasti atrunaja pasa-
titaja jeb izirétaja vai kadas tresas personas dotu apstiprinajumu — darbu pienemsanu
(D 19.2.24. pr. [4, 287], D 19.2.36 [4, 289], D 19.2.37 [4, 289], D 19.2.60.3 [4, 290]).
Pieméram, majas buvdarbu veik$ana bija ta iziréta (domus facienda locata erat ita),
ka izirétajam jeb pasatitajam vai vina mantiniekam vajadzéja tos vai nu pienemt, vai
nepienemt (probatio aut improbatio locatoris aut heredis eius) (D 19.2.60.3) [4, 290].
Ari darbu specifiskais raksturs noteica pienemsanas nepieciesamibu: “[..] ja tadi darbi
bijusi, ka tiem vajadzétu parbaudisanu / pienemsanu (si tale opus fuit, ut probari deberet)”
(D 19.2.37) [4, 289].

Neatkarigi no ta, vai darbus pienéma pats pasutitajs jeb izirétajs vai tresa persona,
padarita novértéjumam bija jabut adekvatam un $ada veida darbiem objektivi atbil-
stigam — tadam, kadu analogiska situacija dotu labticigs vidusméra romietis, ja nomas
jeb ires liguma (darbuznémuma liguma) bija ieklauts (si in lege locationis comprehensum
sit) nosacijums, ka darbi pienemami ar saimnieka léemumu / spriedumu (ut arbitratu
domini opus adprobetur), pienemsanai bija janotiek tapat, “[..] ka ja labs virs batu pienémis
léemumu / spriedumu (ac si viri boni arbitrium comprehensum fuisset)”. Lidzigi pienacas
rikoties situacija, kad pienéméjs bija tresa persona:

“[..] ja cita jebkura léemums / spriedums ir pienemams (si alterius cuiuslibet arbitrium

comprehensum sit), [..] laba ticiba prasa ([..] fides bona exigit), lai $ads 1émums / sprie-

dums [..] [butu] tads, ka labam viram pieklatos (ut arbitrium tale [..], quale viro bono
convenit).” (D 19.2.24. pr.) [4, 287]

Parasti ar darbu pienemsanu saprata izpildijuma novértésanu atbilstigi liguma
specifikacijas kvalitativajam prasibam, savukart novértésana saistiba ar darbu izpildes
terminiem un to ievéro$anas disciplinu notika tikai tad, ja ta bija liguma ipasi atrunata:

“[..] lemums / spriedums par darbu kvalitati (arbitrium ad qualitatem operis), nevis
par prasito laiku (non ad prorogandum tempus) [..] attiecinams (pertinet), iznemot,
[ja] tas pats ir ieklauts liguma (nisi id ipsum lege comprehensum sit).” (D 19.2.24. pr.)
4, 287

Puses varéja vienoties par darbu pienems$anu un attiecigo samaksu atbilstigi kadiem
izméramiem kritérijiem:
“[..] ir tairéts ([..] ita conductum sit), ka maksajams [par] pédam vai apjomiem /izmériem

(in pedes mensurasve praestetur sit).” (D 19.2.36) [4, 289]

Darbu pienems$ana un apmaksa varéja tikt organizéta pa atseviskiem attieciga
tehnologiska procesa etapiem — atbilstigi faktiski paveiktajam:

“Ja vien nav ta [liguma atrunats, ka] par katru [atsevi$ko, atseviska] darbu bus noteikta

samaksa / alga (nisi si ideo in operas singulas merces constituta erit) un [atsevisks] sprie-

dums / novértéjums no saimnieka [katram atseviski] padaritajam darbam (ut arbitrio
domini opus efficeretur).” (D 19.2.51.1) [4, 289]
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Avotos rodama informacija ari par lidz galam nepabeigta tehnologiska procesa
rezultatu uzskaiti un novértésanu:

“[..] jautajums ir (quaesitum est), vai faktiski padarito darbu, pat nepilnigu, nepa-
beigtu, nepiecieSams meérit (utrum factum opus an etiam imperfectum metiri opor-
teret)”. Atbilde ir “ja”, pat nepilnigu un nepabeigtu (respondit etiam imperfectum).”
(D 19.2.30.3) [4, 288]

Ja darbu pienemsana bija panakta ar apzinatu prettiesisku manisanos un krapsanu
jeb viltu (dolus), pienems$anu atzina par spéka neesosu un cietusais varéja celt attiecigu
prasijumu tiesa:

“[..] No ta izriet (quibus consequens est), ka spéka neesosa ir pienemsana, ko uznémeéjs
jeb irnieks ir taisijis ar viltu (ut irrita sit adprobatio dolo conductoris facta), un var no
nomas jeb ires liguma prasit (ut ex locato agi possit).” (D 19.2.24. pr.) [4, 287]

Lidz bridim, kad darbi japienem pasutitajam jeb izirétajam (locator), tie atradas
irnieka jeb uznéméja (conductor) atbildiba, kurs uznémas risku par paveikta darba iespé-
jamu bojaeju:

“Darbi, kuri attieciba uz nomas jeb ires [ligumu veicami] ir, lidz [pat bridim, kad tie

pasutitaja jeb izirétaja] pienemti (opus quod aversione locatum est donec adprobetur),

uznémeéja jeb irnieka risks ir (conductoris periculum est), [ja] tairéts ir ([..] ita conductum

sit), ka [par] pédam vai apjomiem jeb izmériem maksajams (in pedes mensurasve pra-

estetur sit), tiktal uznémeja jeb irnieka risks ir, ciktal nomérisana nav notikusi (eatenus

conductoris periculo est, quatenus admensum non sit).” (D 19.2.36) [4, 289]

Iznémums bija neparvaramas varas (vis maior) gadijumi, kad, ja vien puses nebija
citadi vienojusas, cieta pasutitajs jeb izirétajs (Jocator), nevis uznémeéjs jeb irnieks:

“Ja, pirms pasutitajs jeb izirétajs darbus pienémis (si, priusquam locatori opus pro-
baretur), [tie] ir kadas [neparvaramas] varas iznicinati (vi aliqua consumptum est),
zaudéjums tadéjadi attiecas uz pasutitaju jeb izirétaju (detrimentum ad locatorem ita
pertinet).” (D 19.2.37) [4, 289]

“Ja tomér neparvarama vara darbus vispirms sabojajusi, [tos], kuri pienemami (si tamen
vi maiore opus prius interciderit quam adprobaretur), pasutitaja jeb izirétaja risks ir
(locatoris periculo est), iznemot, ja pastav citada vienos$anas (nisi si aliud actum sit).”
(D 19.2.36) [4, 289]

Tadéjadi uznémeéjs jeb irnieks neatbildéja par bojajumiem un zaudéjumiem, kas
radusies dabas speku (vi naturali) ietekme, attiecigi saglabajot tiesibas uz samaksu par
padarito:

“Marcijs [uznémeéjs jeb irnieks] iréja majas [bavdarbu] veiksanu no Flaka [pasutitaja
jeb izirétaja] (Marcius domum faciendam a Flacco conduxerat). Tad [situacija, kad]
darbi [tikai] daléji izpilditi, éku satricinaja jeb sagrava zemestrice (deinde operis
parte effecta terrae motu concussum erat aedificium). [..] ja dabas spéku, [pieméram],
zemestrices, [ietekmé] tas atgadijies (si vi naturali, veluti terrae motu hoc acciderit),
Flakam [pasutitajam jeb izirétajam] ir [jauznemas] risks (Flacci esse periculum).”
(D 19.2.59) [4, 290]
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Tapat pasutitajs jeb izirétajs (locator) uznémas bojaejas riskuy, ja vina vainas dél
tika kavéta darbu pienemsana vai vins izvairijas no darbu pienemsanas:

“[..] jacie$ pasutitajam jeb izirétajam ([..] nociturum locatori), ja vina kavésanas dé] vai ka
citadi darbi [nav] pienemti vai nomériti (si per eum steterit, quo minus opus adprobetur
vel admetiatur).” (D 19.2.36) [4, 289]

Savukart, ja negadijums bija noticis nevis neparvaramas varas (vis maior) ietekme,
bet gan nekvalitativi izpilditu darbu, nepareizi pielietotu tehnologiju vai citu lidzigu
iemeslu dél, zaudéjumu cie$ana piekrita uznéméjam jeb irniekam:

“Ja kanals, kura izraksanu [tu] iré un paveic (si rivum, quem faciendum conduxeras
et feceras) (t.i., uznemies izrakt kanalu un darbu padari — autoru piez.), pirms tas
pienemts (antequam eum probares), zemes nogruvuma sabojats (labes corrumpit)
(t.i., aizbrucis — autoru piez.), [tas] ir tavs risks (tuum periculum est) [..] patiesam, ja
grunts defekts [pie vainas], ka tas noticis (immo si soli vitio id accidit), pasutitajam /
izirétajam bus risks [jauznemas] (locatoris erit periculum); ja darbu defekta [dél tas]
noticis (si operis vitio accidit), tavs bus zaudéjums (tuum erit detrimentum).” (D 19.2.62)
(4, 291]

Lidzigs gadijums:

“Ja dargakmens [meistaram] ietvara iestradasanai vai iegravésanai ir dots un ir saplai-
sdjis (si gemma includenda aut insculpenda data sit eaque fracta sit), ja patiesam [tas dél]
defektiva materiala saplaisajis ir (si quidem vitio materiae fractum sit), nebts [celams]
no nomas jeb ires liguma prasijums (non erit ex locato actio), bet, ja pieredzes trakums
(imperitia)” [bijis, apstradi] veicot, bas [celams prasijums] (si imperitia facientis, erit).”
(D 19.2.13.5) [4, 285]

Ka jau ieprieks minéts, uznémeéjs jeb irnieks varéja labpratigi uznemties papildu
atbildibu ari par neparvaramas varas gadijumiem:

“[Bet ja] 8is teikums [ligumam] ir pievienots (huic sententiae addendum est), [“] ja vien

nav risku arl amatnieks uznémies [”] (nisi periculum quoque in se artifex receperat),

jo tad, kaut ar1 defektiva materiala dé] tas noticis (tunc enim etsi vitio materiae id

evenit), bus [pret vinu celams] prasijums no nomas jeb ires liguma (erit ex locato actio).”
(D 19.2.13.5) [4, 285]

Kopuma uz uznémeéja jeb irnieka pienakumiem un atbildibu darbojas princips, ka
uznéméjam jeb irniekam nav nepiecieams neko vairak nodrosinat pasititajam jeb iziré-
tajam (non enim amplius praestari locatori oporteat) ka vien pasa (uznémeéja jeb irnieka)
rapibu un [lai] darbi tiktu ieguti (quam quod sua cura atque opera consecutus esset)
(D 19.2.36) [4, 289].

7 Imperitia — pieredzes jeb profesionalo iemanu, spéju, zinasanu tritkums, kas radija atbildibu personai,
kura ar darbuznémuma ligumu (locatio conductio operis) uznémas pienakumu sniegt noteiktus
profesionalus pakalpojumus, kaut ari tai trika nepiecieS$amo zinasanu. Pieredzes trakums tika
uzskatits par vainas (culpa) formu (culpae adnumeratur) [2, 493].
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Japiebilst, ka saistiba ar nomas jeb ires ligumiem — iznomasanu un nomasanu
(locatio conductio) — pastavéja visparéjs nosacijums, ka iespéjama atbildibas prasisana par
izmantoto viltu jeb tisu kaitéjumu (dolus) un paaugstinatas rapibas trakumu — respektivi,
pastavéja paaugstinata atbildiba par uzticétas lietas saglabasanu (custodia), kas noziméja
atbildésanu ari par rupju un vieglu neuzmanibu (culpa) un nejausiem negadijumiem
(casus), pieméram, uzticétas lietas nozag$anu, nodarbinata personala ricibu.

Ka jau ieprieks minéts, ja puses nebija citadi vienojusas, atbildibas limits neietvéra
neparvaramas varas gadijumus, kam pretoties nav musu vara (casum, cui resisti non
potest) (C 4.65.28) [3, 190]. Ta, pieméram, ja vélgjs / balinatajs bija pienémis drébes spodri-
nasanai un peles tas bija sagrauzusas (si fullo vestimenta polienda acceperit eaque mures
roserint), vinam bija saisto$s prasijjums no nomas jeb ires liguma (ex locato tenetur), “[..]
tapéc, ka vinam vajadzéja no $i paties$am piesargaties (quia debuit ab hac re cavere)”.

Tapat ari,

“[..] ja apmetni véléjs / balinatajs apmaina un svesu [apmetni] citam atdod ([..] si pallium

fullo permutaverit et alii alterius dederit), no nomas jeb ires liguma prasijums saista,
kaut [gan vins to] [butu] darijis neapzinoties (ex locato actione tenebitur, etiamsi ignarus
fecerit).” (D 19.2.13.6) [4, 285]

Tadéjadi uznemto saistibu nepildisanas gadijuma pret vainojamo uznéméju jeb
irnieku varéja vérsties tiesa ar atbilstigu prasijjumu:

“Ja tie, kuri tevis iréti (t.i., nodarbinati ka uznéméji — autoru piez.) kvieSu un miezu,
[kas paredzéti] publiskajam izdaliSanam, piegadasanai (si /i, qui a vobis redemerant
frumentum et hordeum annonae inferendum), pienémusi naudu, uzticibu piekrapusi
(accepta pecunia fidem fefellerunt), no nomas jeb ires liguma prasijumu celt pret tiem
vari (ex locato agere cum his potestis).” (C 4.65.14) [3, 189]

Lidzigs gadijums:

“Iziréju darbu izdarisanai atbilstigi (locavi opus faciendum ita), [..] darbs ir aplami
paveikts (opus vitiosum factum est), vai varu celt prasijumu no nomas jeb ires liguma
(an ex locato agere posisim)? Jurists Iavolenus atbildéjis (respondit): ja ta darbs iziréts
(si ita opus locasti), ka vina [izpildes] labas kvalitates [apsoljjums] tev no uznémeéja
jeb irnieka pieskirts (ut bonitas eius tibi a conductore adprobaretur), [..] nodrosi-
natas tomeér tev butu [tiesibas prasit atbildibu] no uznémeéja jeb irnieka (praestari
tamen tibi a conductore debet), ja tas darbs ir aplami paveikts (si id opus vitiosum
factum est) [..]. Var tapéc prasijumu no nomas jeb ires liguma celt pret vinu (poterit

itaque ex locato cum eo agi), kur$ aplami darbu paveicis (qui vitiosum opus fecerit).”
(D 19.2.51.1) [4, 289]

Prasitajam labvéliga sprieduma gadijuma bija iespéjams atgiit pamatparadu kopa
ar procentiem — ta, pieméram, avotos rodama norade, ka pret tiem, kuri tiesibas bavét
ékas noiréjusi, atbilstigai tiesvedibai paredzéts prasijums no ires liguma, t.i., labticigs
prasijums, tadéjadi paradu ar procentiem parasti atgustot (adversus eos, a quibus extru-
enda aedificia conduxisti, ex conducto actione consistens eo iudicio quod est bonae fidei
debitum cum usuris solitis consequeris) (C 4.65.2) [3, 189].
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Ja uznéméjam jeb irniekam uzticéta lieta bija zaudéta kadas tresas personas ricibas
(pieméram, zadzibas) dé] un uznémeéjs jeb irnieks kompenséja pasutitajam jeb izirétajam
ta zudusas lietas vertibu, pédéjam piekrita pienakums nodot jeb cedét uznéméjam jeb
irniekam savas tiesibas vérsties pret minéto tre$o personu — tiesibas, kas vinam ka lietas
ipasniekam pienacas:

“Ja veléjs / balinatajs vai labotajs / drébnieks drébes pazaudétu un tapéc saimnieka [pre-

tenziju] apmierinatu (si fullo aut sarcinator vestimenta perdiderit eoque nomine domino

satisfecerit), ir nepiecie$ams, [lai] saimnieks savas prasijjuma tiesibas jeb vindikacijas

un atprasijumus / atprasi$anas tiesibas / kondikcijas [par labu amatniekam] cedétu /

[uz amatnieku] parvestu (necesse est domino vindicationem eorum et condictionem
cedere).” (D 19.2.25.8) [4, 287]

Ja pasutitajam jeb izirétajam bija iespéja celt prasijumu pret zagli, kas vinam pie-
deroso un uznémeéjam jeb irniekam uzticéto lietu nozadzis, bet pasutitajs jeb izirétajs
kaut kadu apsvérumu dél izvélgjas prasijumu pret zagli necelt, vina prasijuma tiesibas
pret uznémeéju jeb irnieku vienalga saglabajas:

“Drébes tavas véléjs / balinatajs pazaudéjis, un tev ir, no kurienes, [bet] nav vélmes

pieprasit tas atdot atpakal (vestimenta tua fullo perdidit et habes unde petas nec repe-

tere vis), no nomas jeb ires liguma [tavas tiesibas] prasit nemazinas [strida] ar véléju /
balinataju (agis nihilo minus ex locato cum fullone).”

Tomeér $ada gadijuma tiesnesim bija pienakums izvértét (sed iudicem aestima-
turum), vai $eit var pret zagli vairak prasit un no vina lietas atgut, véléjam / balinatajam
sedzot izmaksas ([..] adversus furem magis agere et ab eo [..] res consequi fullonis videlicet
sumptibus),

“[..] bet ja tas [..] neiespéjams butu vina [ka tiesnes$a] ieskata (sed si hoc [..] impossibile

esse perspexerit), tad [tiesnesim] véléjs / balinatajs patiesam tev [ka pasutitajam jeb

izirétajam par labu] janotiesa (tunc fullonem quidem tibi condemnabit), tomér tavas

prasijuma tiesibas tev vinam [ka uznéméjam jeb irniekam] nodot liekot (tuas autem

actiones te ei praestare compellet).” (D 19.2.60.2) [4, 290]

Par darbuznémumu (locatio conductio operis) uzskatija ari ligumu par precu vai
pasazieru transportésanu (parvadajumu) (sk. (D 19.2.11.3) [4, 285], (D 19.2.25.7) [4, 287],
(D 19.2.60.8) [4, 291]).

Uznémeéjs jeb irnieks-transportétajs atbildéja par transportéjamas kravas bojaju-
miem neatkarigi no t3, vai tos nodarfjis vin$ vai vina piesaistits personals. Avotos apskatita
situacija, kad kads uznémies buvkonstrukcijas (kolonnas) transportésanu:

“Kurs kolonnas transportésanu iré (qui columnam transportandam conduxit), ja ta,
nonemot, parvietojot vai atpakal atliekot (dum tollitur aut portatur aut reponitur), ir
saplaisajusi (fracta sit), lai [tad pats ari] risku (periculum) / atbildibu uznemas, ja [tas]
vai nu vina pasa (qua ipsius eorumgque), [vai to,] kuru darbi izmantoti (quorum opera
uteretur), vainas (culpa) [dél] noticis (acciderit)..” (D 19.2.25.7) [4, 287]

Tadi pasi secinajumi bija izdarami, ja kads iré mucu vai balku transportésanu
(si dolia vel tignum transportandum aliquis conduxerit), vai citu parvietojamu lietu
(res transferri potest) transportésanu (D 19.2.25.7) [4, 287].
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Ja uznéméjs jeb irnieks varéja pieradit, ka veicis visus nepieciesamos riapibas un
piesardzibas pasikumus, kadus butu veicis piesardzigs un uzmanigs cilvéks, vins bija
jaatbrivo no atbildibas:

“Vaina tomer nepastav (culpa autem abest), ja ir visi fakti (si omnia facta sunt), ka ikviens
bijis loti rapigs [un] piesardzigs (quae diligentissimus quisque observaturus fuisset)...”
(D 19.2.25.7) [4, 287]

Uznéméjs jeb irnieks-transportétajs atbildéja par transportéjamas kravas saglaba-
$anu un ari par aizsardzibu pret treso personu prettiesiskiem tikojumiem. Avotos minéta
situacija, kad kads uznéméjs jeb irnieks uznémies transportét vinu no Kampanijas (vinum
de Campania transportandum conduxisset). Vina trauki, tos noliktava novietojot, kladaini
tika apzimogoti ar vina un kada cita (tre$as personas) zimogiem (signatum suo et alterius
sigillo). Kaut gan bija stridus (controversia) situacija ar tre$o personu, transportétajam
ar prasijumu no nomas liguma bija uzlikts pienakums (ex locato tenetur) nodrosinat,
lai vins bez stridus tiktu atgriezts (vini sine controversia reddat) pasutitaja jeb izirétaja
valdijuma (ut locatori possessionem) (D 19.2.11.3) [4, 285].

Nevis pasutitajam jeb izirétajam, bet gan uznémeéjam jeb irniekam-transportétajam
bija pienakums veikt iespéjamo cela nodoklu jeb nodevu samaksu:

“[..] kad, tiltu skérsojot (id cum pontem transiret), [tilta] uzraugs sava tilta [$kérso-
$anas] nodevu no vina pieprasija (redemptor eius pontis portorium ab eo exigebat),
[..] malu dzinéjam [pasam nodevu] pienakas samaksat (mulionem praestare debere).”
(D 19.2.60.8) [4, 291]

Izmantojot prasijumu no nomas jeb ires liguma (ex locato actionem), no uznémeéja
jeb irnieka-transportétaja varéja pieprasit atlidzinajumu par kravas sabojasanu celu satik-
smes negadijuma:

“Veél jautajums (item quaeritur), ja vazonis (si cisiarius), t.i., kucieris (id est carucharius)
bridj, [kad] citus apdzit censas (¢ransire contendit), ratus apgaz (cisium evertit) un [trans-
portéto] vergu savaino vai nogalina (et servum quassavit vel occidit). Domaju, no nomas jeb
ires [liguma izriet, ka] ir pret vinu prasijums (puto ex locato esse in eum actionem) [celams],
jo [vinam] batu jabut savaldigakam (temperare enim debuit) [..]” (D 19.2.13. pr.) [4, 285]

Par darbuznémumu (locatio conductio operis) uzskatija uznémeéja jeb irnieka veiktus
bavdarbus uz pasutitaja jeb izirétaja zemes (sk. (D 19.2.22.2) [4, 287], (D 19.2.30.3) [4,
288], (D 19.2.59) [4, 290], (D 19.2.60.3) [4, 290], (C 4.65.2) [3, 189] u. c.) neatkarigi no t3,
kurs piegadajis materialus — uznémeéjs jeb irnieks vai kada tresa persona —, pasutitajs jeb
izirétajs bija zemes ipasnieks (D 19.2.22.2) [4, 287]:

“Kad salas apbuvésana iziréta (cum insulam aedificandam loco), lai uznéméjs / bav-
nieks / “irnieks” uz sava rékina visu dara (ut sua impensa conductor omnia faciat), [vins]
patiesam savu ipasumu (respektivi, izmantotos buvmaterialus utt. — autoru piez.) man
nodod (proprietatem quidem eorum ad me transfert), un tomeér [ta] ir noma jeb ire (et
tamen locatio est), [jo Seit] izir¢, lai meistars iegttu [tiesibas veikt] savu darbu (locat enim
artifex operam suam), t.1., [darba] darisanas vajadzibu (id est faciendi necessitatem).”

(D 19.2.22.2) [4, 287]
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Tadéjadi meistaram ka irniekam tika izirétas tiesibas izpildit celtniecibas darbus.

Avotos rodams kaut kas lidzigs bavuznémeéja jeb irnieka sastaditai un pasutitaja
jeb izirétaja apstiprinatai celtniecibas darbu izmaksu tamei, ka ari minéts par ricibu
gadijuma, kad bavuznémeéja jeb irnieka sakotnéjie izmaksu aprékini izradijusies nepa-
matoti samazinati:

“Uzdevu tev izvertét (mandavi tibi ut excuteres), par cik [lielu summu] vélies bavét
villu (lauku saimniecibu) (quanti villam aedificare velles). Pazinoji man, [ka] divu
simtu [apméra] izmaksas ieklausies (renuntiasti mihi ducentorum impensam excutere),
par minéto algu darbi tev [tika] iziréti (certa mercede opus tibi locavi). Vélak es uzzi-
naju, [ka] nav iespéjams mazak ka par trijiem simtiem $ai villai tapt (postea comperi
non posse minoris trecentorum eam villam constare). ledoti tomér tev bija simts, no
kuriem tikmeér dala [jau] iztéréta (data autem tibi erant centum, ex quibus cum partem
impendisses), [tad es] aizliedzu tev darbus [talak] darit (vetui te opus facere). Teicu: ja
darbu dari$ana turpinasies, pret tevi darbojas [prasijums] no nomas liguma (ex locato
tecum agere) un atlikusi nauda man atgriezama (ut pecuniae mihi reliquum restituas).”
(D 19.2.60.4) [4, 291]

Tapat apskatitas ari buvuznémeéja jeb irnieka tiesibas atkapties no sakotnéji pare-
dzéta bavprojekta nosacijumiem, ja vien sanemts attiecigs pasutitaja jeb izirétaja rikojums:

“Likums noteica (respektivi, pusu vieno$anas paredzéja — autoru piez.), [ka] majas [bav-

darbu] veiksana iziréta bija ta (lege dicta domus facienda locata erat ita), ka pienem-

$ana vai nepienemsana [no] pasutitaja jeb izirétaja vai vina mantinieka bija [vajadziga]

(ut probatio aut improbatio locatoris aut heredis eius esset), [bet] uznéméjs jeb irnieks

saskana ar pasatitaja jeb izirétaja gribu dazas [lietas] darbos mainija (redemptor ex

voluntate locatoris quaedam in opere permutaverat). Atbildéju, [ka] darbi patiesam

atbilstigi likuma noteiktajam (atbilstigi tam, ka paredzéja pusu sakotnéja vienosanas —

autoru piez.) neskiet izdariti (respondi opus quidem ex lege dicta non videri factums),

bet, ta ka saskana ar pasutitaja jeb izirétaja gribu izmainas bija [izdaritas] (sed quoniam

ex voluntate locatoris permutatum esset), uznéméju jeb irnieku vajadzétu attaisnot

(redemptorem absolvi debere).” (D 19.2.60.3) [4, 290]

Secinajumi

Saskana ar romiesu tiesibu principiem juridiskas konstrukcijas brivu personu
(ne vergu) nodarbinasanai par atlidzibu, pusém savstarpéji vienojoties, tika buvétas uz
nomas jeb ires liguma (locatio conductio) tiesiskas bazes (D 19.2.22.1, D 19.2.48. pr.).
Tadéjadi manualo darbu veiksanas tiesiskajam nodrosinajumam tika izmantoti galveno-
kart divi uz nomas jeb ires liguma (locatio conductio) bazes veidoti ligumi: darbu ires
ligums jeb darba ligums (locatio conductio operarum) un darbuznémuma ligums (locatio
conductio operis (faciendi)).

Darbu ires jeb darba ligums (locatio conductio operarum) bija citas personas darba
jeb sniegto pakalpojumu irésana — darbinieks ka savu darbu (operae) izirétajs (locator)
sniedza pakalpojumus darba devéjam ka irniekam (conductor) (sk., pieméram, D 19.2.19.9,
D 19.2.19.10) atbilstigi tam, ka puses bija savstarpéji vienojusas. Darbiniekam pienacas
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atbilstiga samaksa / darba alga (merces) (D 19.2.38. pr.). Tika praktizéta pakalpojumu
izirésana uz noteiktu terminu (C 4. 65. 22). Liguma spéka esamibu nevaréja apstridét
neapmierinatibas dé] par samaksas apjomu (D 19.2.23). Ligums bija uzskatams par spéka
neesosuy, ja ta nosacijumi bija pretruna ar labiem tikumiem (C 8.38.4, C 2.3.6, D 45.1.61,
D 50.17.116 u. c.). Ja liguma bija atrunats darba izpildes termins, bet darbs termina netika
niekam atbilstigi termina padaritajam (D 19.2.58.1). Ja pakalpojumi tika iziréti diviem
irniekiem jeb darba devéjiem, darbiniekam jeb darbu izirétajam pienacas stradat ta laba,
kurs$ hronologiski pirmais bija noslédzis ar vinu ligumu (D 19.2.26). Darba devéjam jeb
irniekam piekrita tiesibas tiesas cela pieprasit no darbinieka jeb izirétaja to pienakumu
izpildi, kurus vin$ bija uznémies (D 19.2.48. pr., C 4. 65. 22). Avotos rodamas normas,
kas veérstas pret darba devéju jeb irnieku patvalu un vardarbibu pret saviem darbiniekiem
jeb darbu izirétajiem (D 19.2.13.4).

Darbuznémuma ligums (locatio conductio operis (faciendi)) bija ligums, saskana
ar kuru uznémeéjs ka irnieks (conductor, redemptor operis) uznémas pienakumu veikt
materialu par savstarpéji norunatu samaksu (merces).

Avotos minéts, pieméram, par dargakmenu apstradi (D 19.2.13.5), drébju tirisanas
pakalpojumiem (D 19.2.13.6, sk. ari D 19.2.25.8, D 19.2.60.2, I 3.24.1), drébnieka pakal-
pojumiem (I 3. 24.1, sk. ari D 19.2.25.8), aizgadnibu par lietam pret samaksu (D 19.2.40),
zeltkala pakalpojumiem (I 3.24.4) un starpniecibu kviesu un miezu iepirk$ana publiskam
vajadzibam (C 4. 65.14).

Ja darba izgatavosanai izmantoja izgatavotajam piedero$u materialuy, tas bija par-
devuma ligums (emtio), nevis darbuznémuma ligums (I 3.24.4). Pusu atrunatie maksasanas
noteikumi varéja paredzét vai nu maksasanu par visu darbu kopuma, vai pa dalam — atse-
viski par katru paveicama darba tehnologisko elementu (D 19.2.51.1). Liguma atrunata
pakalpojuma cena varéja tikt attiecinata uz visu darbu apjomu kopuma vai ari sadalita pa
atseviskam pozicijam (D 19.2.51.1). Cena varéja ieklaut atseviski izdalitas materialu un
darbaspéka izmaksas (D 19.2.30.3). Tika praktizéta gan gabaldarba samaksa (D 19.2.30.3),
gan maksasana par noliktiem laika intervaliem (D 19.2.51.1).

Lai iestatos samaksas veiksanas pienakums, ka nosacijumu parasti atrunaja pasa-
titaja jeb izirétaja vai kadas tresas personas dotu apstiprinajumu — darbu pienemsanu
(D 19.2.24 pr., D 19.2.30.3, D 19.2.36, D 19.2.37, D 19.2.51.1, D 19.2.60.3).

Lidz bridim, kad pasutitajs jeb izirétajs pienéma darbus, tie atradas irnieka jeb
uznéméja atbildiba, kur$ uznémas risku par paveikta darba iespéjamu bojaeju (D 19.2.36).
Iznémums bija neparvaramas varas (vis maior) gadijumi, kad, ja vien puses nebija citadi
vienojusas (sk. D 19.2.13.5), cieta pasititajs jeb izirétajs, nevis uznémeéjs jeb irnieks
(D 19.2.37, D 19.2.36). Tadéjadi uznéméjs jeb irnieks neatbildéja par bojajumiem un zaudé-
jumiem, kas célusies dabas spéku (vi naturali) ietekmé, saglabajot tiesibas uz samaksu par
padarito (D 19.2.59). Tapat pasutitajs jeb izirétajs uznémas bojaejas risku, ja vina vainas
deél bija kavéta pienemsana vai notikusi izvairisanas no darbu pienemsanas (D 19.2.36).
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Savukart, ja negadijums bija noticis nevis neparvaramas varas ietekmé, bet gan nekva-
litativi izpilditu darbu, nepareizi pielietotu tehnologiju vai citu lidzigu iemeslu dél,
zaudéjumu cie$ana piekrita uznéméjam jeb irniekam (D 19.2.62, D 19.2.13.5). Japiebilst,
ka saistiba ar nomas jeb ires ligumiem (iznomasanu un nomasanu) (locatio conductio)
funkcionéja visparéjs nosacijums, ka ir iespéjama atbildibas prasisana par pielauto viltu
jeb tisu kaitéjumu (dolus) un paaugstinatas rapibas trikumu — respektivi, pastavéja
paaugstinata atbildiba par uzticétas lietas saglabasanu (custodia), kas noziméja atbil-
dibu ari par rupju un vieglu neuzmanibu (culpa) un nejausiem negadijumiem (casus)
(pieméram, uzticétas lietas nozag$anu, nodarbinata personala ricibu). Ja puses nebija
citadi vienojusas, atbildibas limits neietvéra neparvaramas varas gadijumus, kam pre-
toties nav masu vara (casum, cui resisti non potest) (C 4.65.28; D 19.2.13.6).

Uznemto saistibu nepildisanas gadijuma pret vainojamo uznémeéju jeb irnieku
varéja vérsties tiesa ar atbilstigu prasljumu no nomas jeb ires liguma (ex locato actione)
(C 4.65.14, D 19.2.51.1). Prasitajam labveéliga sprieduma gadijuma bija iespéjams atgut
pamatparadu kopa ar procentiem (C 4.65.2).

Ja uznémeéjam jeb irniekam uzticéta lieta bija zaudéta kadas tresas personas ricibas
(pieméram, zadzibas) dé] un uznémeéjs jeb irnieks kompenséja pasutitajam jeb izirétajam
ta zudusas lietas vertibu, pédéjam piekrita pienakums nodot jeb cedét uznéméjam jeb
irniekam savas tiesibas vérsties pret minéto treso personu — tiesibas, kas vinam ka lietas
ipasniekam pienacas (D 19.2.25.8). Ja pasutitajam jeb izirétajam bija iespéja celt prasijumu
pret zagli, kas vinam piederoso un uznéméjam jeb irniekam uzticéto lietu nozadzis, bet
pasutitajs jeb izirétajs kadu apsvérumu dé] izvéléjas prasijumu pret zagli necelt, vina
prasijuma tiesibas pret uznéméju jeb irnieku vienalga saglabajas (D 19.2.60.2).

Par darbuznémuma ligumu (locatio conductio operis) uzskatija ari ligumu par precu
vai pasazieru transportésanu / parvadasanu (sk. D 19.2.11.3, D 19.2.13 pr., D 19.2.25.7,
D 19.2.60.8) un uznémeéja jeb irnieka (conductor) veiktus bavdarbus uz pasutitaja jeb
izirétaja (locator) zemes (sk. D 19.2.22.2, D 19.2.30.3, D 19.2.59, D 19.2.60.3, D 19.2.60.4,
C4.652u.c.).

Iepriek$minéto ligumu — gan darbu ires jeb darba liguma (locatio conductio ope-
rarum), gan arl darbuznémuma liguma (locatio conductio operis (faciendi)) — tiesiskais
reguléjums atzistams par savam laikam pietiekami efektivu, visai detalizétu un kompli-
cétu legalo aparatu pilsonu mantisko interesu aizsardzibai.

Petijuma rezultati prezentéti RSU Juridiskas fakultates organizétaja starptautis-
kaja zinatniski praktiskaja konferenceé “Tiesiskas sistémas modernizacijas virzieni: redlais
stavoklis un nakotnes perspektivas” (Riga 2017. gada 26. aprili).
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Adaptation of Lease / Hire Contract in Regulation
of Employment Relationship, or Roman Contract
of Employment and Roman Contract for Work

Abstract

The article deals with the results of the research performed on the original sources
of the Roman Law in reference to legal construction concerning free persons’ (but not
slaves) employment for a certain payment on mutual agreement, which were based on
legal grounds of lease / hire contract (locatio conductio), particulary on the legal basis of
the contract of employment (locatio conductio operarum) and contract for work (locatio
conductio operis).

Contract of employment (locatio conductio operarum) was a hire of another per-
son’s labour / services, where the employee as a lessor (locator) of his labour provided his
services (operae) to the employer as a lessee (conductor) according to mutual agreement.
Employee / lessor was entitled to a certain and appropriate remuneration / salary (merces).
Contract for work (locatio conductio operis (faciendi)) was an agreement according to
which the contractor / employee as a lessee (conductor, redemptor operis) had obligations
to fulfil services or certain work on or from material supplied by the Commissioning
Party / employer / lessor (locator), who took the obligation to pay the wages (merces)
agreed upon.

There is, inter alia, described and analysed legal regulation found in the sources of
the Roman Law regarding the rights and obligations of the contracting parties, the dura-
tion of contracts, pricing and terms of payment, approval and acceptance of work, risks
and liabilities, mechanisms for protecting infringed rights etc.

The legal regulation of the aforementioned contracts must be regarded as suffi-
ciently detailed, complex and effective legal apparatus for protection of material interests
of Roman citizens.

Keywords: Roman Law, contract of employment, contract for work.
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