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Prieksvards

Rigas Stradina universitates Juridiska fakultate 2016. gada aprili rikoja starptau-
tisku konferenci “Musdienu sabiedribas jaunie izaicinajumi drosibas nostiprinasana:
realais stavoklis un perspektivas”. Konferenceé tika sniegti zinojumi par dazadiem dro-
$ibas aspektiem un problémam Latvija un arvalstis. Dala no konferences referatiem ir
ietverti zurnala Socrates 1 (4) numura, tie saméra plasi iezimé musdienu drosibas prob-
lémas, skarot konstitucionalas, administrativas, kriminalas tiesibas un civiltiesibas, ka
ari tiesu praksi tiesiskas kartibas un drosibas nostiprinasanas joma, tadéjadi kopuma
sniedzot ieskatu pasreizéjas ar drosibu saistitajas témas, kuras katram pétniekam atka-
riba no savas specializacijas un skatu punkta skiet aktualakas un nozimigakas.

Pieaugosas migracijas tendences var ietekmét ari etniskas kriminalas izpausmes,
kuru novér$anai ir nepieciesama ipasa tiesiska pieeja. So aspektu analizi sava raksta
interesanti atsedz Polijas tiesibu zinatnieki Jaceks Zelinskis (Jacek Zieliriski) un Irina
Pikuleva (Irina Pikuleva). Pozitivi javérté tas, ka raksta autori sniedz dazus ieteikumus
tiesiska reguléjuma uzlabosanai piespiedu migracijas joma, kas ir saistiti ar kontroles
pastiprinasanu par migracijas procesiem, etnisko anklavu veidosanas uzraudzibu
pilsétas, ipasiem kontroles pasakumiem, uzraugot migrantu sabiedribas iekséjo vidi,
lai proaktivi novérstu ekstrémistiska rakstura iespéjamas izpausmes nakotné. Minétas
problémas tuvaka vai talaka nakotné var but aktualas ari Latvijas tiesibu aizsardzibas
iestadem.

Zurnala pasreizéju nozimigu problému analizei ir ietverti raksti gan teorétiska,
gan praktiska aspekta, pieméram, prokuroru lomai kriminalprocesa sakara ar jaun-
atklatiem apstakliem (Sandra Kaija), noziedzigo nodarijumu motivu salidzinosai krimino-
logiskai un kriminaltiesiskai analizei (Aldona Kipane), notiesato amatpersonu trenda
atspogulojumam ar korupciju saistitos noziedzigos nodarijumos (Anatolijs Krivins).
Interesants un saturiski nozimigs ir Ditas Plepas raksts par pamattiesibu nodrosina-
$anu un valsts drosibas aizsardzibu, kas ir saistita Satversmes tiesas izskatitajam lietam.
Saja raksta ipasa uzmaniba ir veltita tiesu prakses analizei, apliikojot metodologiju, kas
palidz panakt lidzsvaru starp nepieciesamibu novérst valsts drosibas apdraudéjumus
un nepieciesamibu aizsargat cilveku pamattiesibas. Vladimirs Zilkins (Viadimir Jilkine)
sava publikacija ir pievérsies Eiropas Konvencijas juridiskajai un Eiropas Cilvéktiesibu
tiesas lemumu analizei saistiba ar nacionalajam tiesibam Latvija un Somija. Nozimigs ir
jautajums par atsevisku valstu Konstitucionalo likumu un Eiropas Konvencijas regulé-
juma prioritati Eiropas Cilvéktiesibu tiesas léemumos. Ivars Kronis un Edvards Pilipsons
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apskata atseviskus civiltiesiskos institatus (maksatnespéjas un mantosanas) sabied-
riskas drosibas nostiprinasanas konteksta. Neapsaubami specifiska téma ir par kugo-
$anas tiesiskas aizsardzibas nodro$inasanu un kapteindienestu lomu tas istenosana,
kuru analizé Aldis Dreiblathens.

Krajuma ietvertie raksti ir dazadi gan péc sava satura un apskatamajam problémam,
gan péc analizes metodikas un teorétiskas un empiriskas bazes. Tapéc, cerams, zurnals
raisis plasa lasitaju loka interesi un diskusijas.

Profesors ANDREJS VILKS,
Rigas Stradina universitates
Juridiskas fakultates dekans
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Preface

In April 2016 The Faculty of Law of Riga Stradin$ University organised an inter-
national conference “New challenges of contemporary society in security reinforcement:
the actual situation and prospects”. Reports delivered at the conference concerned
different security aspects and problems in Latvia and abroad. Part of the conference
reports are included in the 4™ Socrates edition. In the journal, the contemporary secu-
rity problems are highlighted sufficiently well as to constitutional, administrative,
criminal and civil law, as well as jurisprudence in the field of legal order and security
reinforcement. No doubt, that generally they give insight into the present themes related
to security which to each researcher’s special field and viewpoint seem to be the most
topical and significant.

The growing migration tendencies can also affect ethnic criminal manifestations,
whose prevention needs a special legal approach. The analysis of the mentioned aspects
is revealed in an interesting way in the report of Polish scientists in law Jacek Zielinski
and Irina Pikuleva. It is positive that the authors in their article give some advice on
improvement of legal regulation in the field of forced migration, which is related to
control reinforcement over migration processes, supervision of the formation of ethnic
enclave in towns, performance of special control measures over internal environment
of migrant society, in order proactively preventing possible extreme manifestations in
future. The mentioned problems in the nearest or in more distant future can become
topical in Latvia’s law enforcement institutions as well.

In the journal, are included articles for the analysis of contemporary significant
problems from theoretical and practical aspects, among them discussions on the role
of procurators in the criminal process due to newly discovered facts (Sandra Kaija),
motives of criminal offenses for comparative criminologic and criminal law analysis
(Aldona Kipane), depiction of the trend of convicted officials dealing with corruption-
related criminal offences (Anatolijs Krivins). An interesting and substantively impor-
tant is the article by Dita Plepa on provision of fundamental rights and protection of
national security, related to Constitutional court cases. One should emphasise that
a special attention in the article is devoted to the court practice analysis, viewing meth-
odology, which helps achieve the balance between the necessity to prevent threats to
national security and the necessity to protect the fundamental human rights. Vladimir
Jilkine in his publication has focused on the legal analysis of European Convention and
the analysis of European Court of Human Rights decisions in relation to national rights
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in Latvia and Finland. An important issue is on the Constitutional laws of separate
countries and the priority of decisions of the European Court of Human Rights. Ivars
Kronis and Edvards Pilipsons review some civil law institutes (insolvency and inheri-
tance issues) in the context of public security reinforcement. No doubt that the theme on
provision of maritime legal protection and skippers’ service role and its implementation
analysed by Aldis Dreiblathens is very specific.

The articles included in the edition are different as to their content, problems
discussed, methods of analysis, theoretical and empirical bases. Consequently, they may
rise interest and cause discussions by a wide circle of readers.

Professor ANDREJS VILKS,
Dean of Faculty of Law,
Riga Stradin$ University
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Formation of Special Legal Regime
of Ethnic Crime Prevention in
Context of Forced Migration

Jacek Zielinski, Irina Pikuleva !

Siedlce University of Natural Sciences and Humanities,
Social Sciences and Security Institute, Poland
uczelniajz@tlen.pl
1Siberian Federal University, Law Institute, Russia

Abstract

Some aspects of the present issue of forced migration have been analysed in
the article. The Authors note that the current geopolitical and economic reality neces-
sitates modernisation of the approach to the detection, prevention and counteraction
to ethnic crime. Taking into consideration the significance of the problem, the Authors
suggest reference to the migrants’ ethnic criminal activity in the framework of a special
legal regime. It means that all public relations connected with the detection, prevention
and counteraction to ethnic crime and other legal measures should be evaluated not only
from the perspective of statutory regulation, but also in the context of real practice in
this area. That allows for more realistic approach to the legal regime. The Authors give
some directions of the statutory regulation improvement in the field of forced migration:
strengthening of control over migration processes, suppression of ethnic enclaves’ forma-
tion in cities, special control over internal environment of migrants’ societies in order to
prevent extremist views.

Keywords: migration, forced migration, ethnic crime, refugee, migrant, special
legal regime.

Introduction

At the present stage of the development of public relations the questions of
crime and its prevention become essential for the formation and guarantee of favour-
able conditions of community life of different population groups, nations and ethnic
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groups. Upon the investigation of this problem, at present two factors deserve attention:
the multinational nature of the Russian Federation, and the intensification of migra-
tory flows to the territory of the Russian Federation in recent years that was caused by
the military and political events in the south-east Ukraine [10], escalation of armed
conflict in the Middle East, etc. The problem of ethnic crime and, especially, its mani-
festation in different regions gains significance; that is why it should be analysed not
only in legal aspect, but in legal and factual aspects, in unity of reflection of the norma-
tive and real components of the pointed social life branch.

The aim of the research consists of searching for such legal instrument which
will be able to optimise the existing conditions of legal situation in the sphere of ethnic
crime by forced migrants. Investigation of not only legal frameworks, which carry a set
of legal measures that have been recognised by the legislator for some reasons, but also
analysis of the actual practice and existing relations are necessary for the solution of
the concerned problem. It appears that the development of such approach will allow
to simulate the most favourable and effective legal policy in the sphere of ethnic crime
in conditions of forced migration.

Methodological basis of the investigation includes the dialectical method of scien-
tific cognition, involving the study of phenomena and processes in their interconnection,
interdependence and development. In the framework of this method, such techniques
as analysis, synthesis, induction, deduction, ascent from the abstract to the concrete,
comparison, analogy, abstraction, etc. have been used. In the capacity of the methods
of obtaining categories “legal regime” and “special legal regime” contemporary achieve-
ments of the activity theory, interaction theory, factors’ theory, situational approach
were employed.

Empirical basis of the research consists of the Russian legal acts, monitoring data,
statistical information, periodicals and other materials.

Discussion

First of all, we would like to refer to the category of “the phenomenon of ethnic
crime” [12, 88], under which it is understood illegal activity, “organised by criminal groups
established in the community of the same nationalities or the same related ethnics,
languages, cultures, traditions and customs territories of origin or residence” [6, 206],
aimed at committing various types of crimes by virtue of following the traditions of
ethnic antisocial expressing pattern of behaviour of the group [16, 26].

From this definition, the main feature of ethnic crime can be pointed out: tying
in to a specific ethnic community. Therefore, determining the degree of social danger,
the prevalence and intensity of such crime is necessary in each specific region of migra-
tion on the assumption of the affiliation of the perpetrators to a particular ethnic group,
taking into account social activity-regulating properties. For this reason, it seems that
a realistic approach to understanding legal regimes (regional legal regimes) [12, 160—162]

— 10 —
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is possible upon comprehensive and accurate characterisation of the existing situation
in various regions of Russia not only from the formal legal position, but also in terms of
exiting features that serve practical orientation of such understanding.

Traditional (normative) approach to understanding legal regimes as a special
order of legal regulation of a particular area of public relations, consisting of a set of
legal measures and their different specific combinations, allows to determine a regula-
tory framework for the regulation of a particular field of public relations. That is why
it is limited by formal and declarative laws of social processes that are not consistent
with the existing realities of legal life.

Legal regime (as a phenomenon), in realistic approach, is not stranded in the sphere
of “possible” only, it also refers to the actual legal life. As a category, legal regime in this
understanding reflects the real state of the situation and the importance of existing
legal institutions, demonstrating how the state is represented by the legislator, and other
lawmaking bodies establish the balance of interests of participants of public relations
in various spheres of legal life, priorities of certain interests to the others [9, 17-18],
not only in the norms of law, but also in their practical action. A realistic interpretation
reflects the actual state of legal practice, which makes the selection of legal regimes in
different scales possible.

As for the problematic of counteraction of ethnic crime at a national level: legal
category of “regional legal regime” gains a fundamental importance because it indicates
the actual, practical features of the “ethnic element” in different regions of the Russian
Federation. The normative understanding of legal regimes is powerless in the explana-
tion of the differences in the activities of ethnic criminal groups in different regions,
specialisations of such kinds of crime. It is possible to highlight a number of criteria
of differentiation of regional ethnic crime’s legal regimes. So, in the Irkutsk region and
the Republic of Buryatia (Buryats are the indigenous population) predominant crimes
are related to manufacture, production, marketing of drugs.

The reasons are:

1) alcoholism, caused by physiological population (medical) criterion — peculiar

to Asians’ lack of the enzyme alcohol dehydrogenase, which allows the human
body to counteract habits [13, 89-90];

2) living conditions of these regions of Russia are represented extremely unfavour-
ably that give impulse for the development of “hempen industry” (especially
in Kyakhtinsky, Dzhidinsky and Selenga regions of Buryatia) [13, 89-90], etc.

In the area of North Caucasus the problem of ethnic crime is very topical. Tribal
and clan organisation of the Caucasian societies, mentality peculiarities, traditional
psychology of the Caucasian peoples, belonging to Islamic civilisation, traditional
worldview, etc. [1, 65-74] — the primary criteria predetermining criminal “climate” in
the North Caucasus region which directly contribute to and encourage the develop-
ment of crime in these regions of Russia.
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Examples of Buryat and Caucasian ethnic crime demonstrate a number of factors
(criteria) of a legal regime that are not fit into the framework of the normative under-
standing (limited by “a set of legal measures”) [7, 8]. However, realistic approach allows
to reflect the characteristics of the actual situation of a particular region.

The above listed criteria also provide evidence of the imperfection of the “regu-
latory element” of regional legal regime against ethnic crime: the unsettled state of
the respective spheres of social relations (normative obstacle-space [11, 6—12], indicating
adverse regional legal regime), in other words, the gap in federal legislation regarding
the regulation of national and ethnic relations directly implies inefficiency and low level
of the law-making process in the regions.

The process of creating legal frameworks in the subjects of the Russian Federation
is largely hampered by

“the uncertainty of the law-making competence of regional legislative bodies, and
most of the Russian Federation in the field of regulation and protection of the rights
of national and ethnic communities. In accordance with the provisions of Art. 72 of
the Constitution of the Russian Federation [2], the protection of rights of national
minorities refers to subjects of joint jurisdiction of the Federation and its subjects.
On this subject there is still no strict allocation of powers and responsibilities between
the Russian Federation and the subjects that entails duplication, competition and
often one-sided expansion of the powers of the subject.” [8, 65-71]

As can be seen from the above, the usage of the realistic approach to the theory
of legal regimes allows to define “criminal” climate of the region and to formulate
specific recommendations for improving the regional legal regime against ethnic crime
in order to ensure security and create the most favourable conditions for all citizens
(for example, development of regional policy in the field of general and special preven-
tion of ethnic gangs, etc.). In other words, the category of “legal regime” in the tradi-
tional sense is not fulfilling its primary function of a methodological tool to measure
changes in the mechanism of legal regulation, fixing static public relations anchored
in normative legal acts and other formal sources of law. The notion of “regional legal
regime” in realistic understanding poses as informative; political and legal instrument
as a measurement of the legal climate of regional development and its improvement in
regional legal policy.

Returning to the concerned problematic of forced migration, it should be noted
that at the present the process of forced migration has become a natural scale (both,
in Russia and Europe), which makes becoming the adaptation and implementation
of migrants in new locations difficult:

“The desired outcome of naturalisation is a solution of demographic problems,
enhancing cultural heritage and economic well-being. But, in practice, the balance
of interests of indigenous and “new” citizens is not always observed.” [15, 160]

It is obvious that uncontrolled and illegal migration flows have a negative impact
on national legal order.
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One of the primary consequences of migration is the growth of ethnic crime
by relevant migrant flows, which, as can be seen from the examples mentioned above,
depends not only on their own cultural and traditional characteristics of migrant back-
ground, but also on their social and economic situation in the country:

“Firstly, the major part of migrants are young able-bodied men at the age of 18-40,
who, on the one hand, do not lack a certain desire to enhance their well-being
(just move to other countries and regions in search for work and “better life”), but,
on the other hand, most of them do not have a high level of education and skills.
In host societies migrants initially occupy the lowest rungs of social hierarchy, and
the satisfaction of their ambitions depends on the increase of their material well-
being. Secondly, a significant part of migrants arrives at the host countries from
the more economically backward and radically different in cultural terms states and
regions.” [3]

That is why the social position of migrants should be taken into account and
reflected in the current system of legal regulation.

It seems that the optimisation of the pointed problem requires the usage of
the category of “legal regime” in the realistic approach to understand what can be applied
to the research of the area of public relations of ethnic crime and criminality of migrants.
As practice shows, crimes committed by certain ethnic groups and migrants are charac-
terised by a distinct mechanism of criminal behaviour, the object of attacks, etc. That
is why it cannot be taken into account in the process of formation of public policy and
legal counteraction and prevention of crimes. Moreover, in the conditions of activation
of migration processes it is necessary to talk about a special legal regime to prevent
ethnic crime by migrants.

Results

As for the content-related part of special legal regimes, some main directions of
improvement of ethnic crime sphere have to be pointed out [3].

First, strengthening of control over migration processes. Some activities in this
direction have already been implemented. For example, the Federal Law No. 74-FZ [4]
was amended: foreign citizens must prove the Russian language skills, knowledge
of Russian history and the constitutional foundations of the Russian Federation,
for example, to obtain a work permit. However, in practice, the existing regulation
is not enough. For example, it is proposed to preserve and enhance the regime of
restrictions of

“the usage of foreign workers and professionals in the region in general and specific
enterprises or individual entrepreneurs. Herewith, if in the previous year the enter-
prise has attracted foreigners, but inspections were recorded violations of migration
or labour legislations, it is forbidden for this enterprise to hire foreign workers and
professionals for 2 years.” [14]

— 13 —
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Second, local fight and prevention of

“the possibility of the emergence of ethnic enclaves in the major cities. Many of
the problems of the European cities, including Paris and Marseilles, were caused
by the fact that on their territories were real “ghettos” inhabited by immigrants from
the Asian and African countries. So, in Paris area Gut d’Or was popularly nicknamed
as “Little Africa”, because the main population makes Senegalese, Congolese and other
immigrants from the African continent. In Marseille about 50% of the population are
migrants from North Africa, occupying the entire areas of the city where the police
do not go risking only as large and well-armed units.” [3]

The concentration of a large number of migrants prevents socialisation of migrants
and their integration into a new social environment.

Third, special attention should be paid to the “internal state” of migrant environ-
ments in terms of their social, political and religious activities:

“There are many examples of initiation of extremist organisations that were supported
by the migrants for terrorist organisations operating in the migrants’ home country.
In this situation, administrative and law enforcement agencies should not work with
the formal leaders of national and cultural organisations, many of which do not have
any real influence on the migrants. In any case, the law enforcement bodies and special
services need to intensify work in the direction of internal state of migrant environ-
ments, but it requires the creation of a specific regulatory framework: the liberal
society, including the media and the scientific community, human rights activists,
politicians, having a definite impact on lawmakers and even political power, can block
the adoption of real bills aimed at regulating the migration policy and the fight against
ethnic crime.” [3]

Conclusion

To sum up, we have listed only some possible measures aimed at prevention of
ethnic crime by migrants. In the framework of the category of special legal regime
further improvement of migration policy in order to insure national security of the state
is necessary, that is dictated by the existing realities of growth of risk factors.

Ipasa tiesiska rezima veido3ana etniskas noziedzibas
noversanai piespiedu migracijas konteksta
Kopsavilkums

Raksta tiek analizéti dazi piespiedu migracijas aspekti. Autori atzimé, ka pas-
reizéja geopolitiska un ekonomiska realitate prasa modernizétu pieeju, lai atklatu,
novérstu un apkarotu etnisko noziedzibu. Nemot véra problémas nozimigumu, autori
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iesaka ipasu tiesisko rezimu attieciba uz migrantu etnisko noziedzigo darbibu. Tas
nozimeé, ka visas sabiedriskas attiecibas, kas saistitas, lai atklatu, novérstu un apkarotu
etnisko noziedzibu, jaizvérté ne tikai no tiesiska reguléjuma, bet ari saistiba ar realo
praksi $aja joma. Tas pielayj realistiskaku pieeju ipasam tiesiskajam rezimam. Autori
sniedz dazus ieteikumus tiesiska reguléjuma uzlabosanai piespiedu migracijas joma:
stiprinat kontroli par migracijas procesiem, uzraudzit etnisko anklavu veidosanos
pilsétas, veikt ipasu kontroli par migrantu sabiedribas iekséjo vidi, lai novérstu ekstré-
mistiskus viedoklus.

Atslégvardi: migracija, piespiedu migracija, etniska noziedziba, bégli, migranti,
ipass tiesiskais rezims.
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Kopsavilkums

Raksta tiek izskatits jautajums par prokurora lomu kriminalprocesa atjaunosana
jaunatklatu apstaklu dél. Prokurora pilnvaras kriminalprocesa atjaunosanai jaunatklatu
apstaklu del tiek piedavats iedalit $ados posmos:

1) pieteikums par jaunatklatiem apstakliem;

2) prokurora darbibas péc pieteikuma sanemsanas;

3) lietu izskatisana jaunatklatu apstaklu dél (Generalprokuratira vai tiesa).

Atslégvardi: jaunatklati apstakli, kriminalprocess, prokurors.

levads

Raksts tika sagatavots, pamatojoties uz Satversmes tiesai lieta Nr. 2015-19-01
sniegto viedokli par Kriminalprocesa likuma 657. panta pirmas, tresas un piektas dalas
atbilstibu Latvijas Republikas Satversmes 92. panta pirmajam teikumam. Satversmes
tiesa biju uzaicinata ka pieaicinata persona. Satversmes tiesas spriedums tika pienemts
2016. gada 29. aprili [10].

Raksta merkis ir izpétit prokurora lomu kriminalprocesa atjauno$ana jaunatklatu
apstaklu de]. Publikacijas sagatavosanai galvenokart izmantotas $adas izpétes metodes:
analitiska, vésturiska un salidzino$a.

Svarigakas teorijas un prakses atzinas

Satversmes tiesa tika apstridétas normas par Kriminalprocesa likuma [6]
(turpmak — KPL) 657. panta pirmas, tresas un piektas dalas atbilstibu Latvijas Republikas
Satversmes 92. panta pirmajam teikumam.

— 17 —


mailto:Sandra.Kaija%40rsu.lv?subject=

S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Sandra Kaija. Prokurora loma kriminalprocesa atjaunosana
jaunatklatu apstaklu dél

Apstridétajas KPL 657. panta normas ir noteikts:

“Kriminalprocesa atjaunos$ana sakara ar jaunatklatiem apstakliem:

1. Tiesibas atjaunot kriminalprocesu sakara ar jaunatklatiem apstakliem ir proku-
roram.

3. Pieteikumu par jaunatklatiem apstakliem izskata prokurors péc sakotnéja kriminal-
procesa izskati$anas vietas. [..]

5. Ja prokurors atsakas atjaunot kriminalprocesu sakara ar jaunatklatiem apstakliem,
vin§ par to pienem motivétu lémumu un pazino par to pieteicéjam, nosutot vinam
lémuma kopiju un izskaidrojot tiesibas 10 dienu laika no sanemsanas briza parsu-
dzét $o lémumu amata augstakam prokuroram, kura lémums nav parsidzams.” [6]

Latvijas Republikas Satversmes 92. panta pirmaja teikuma noteikts: “Ikviens var
aizstavét savas tiesibas un likumiskas intereses taisniga tiesa” [7]. Sada garantija sakrit
ar svarigakajos starptautiskajos tiesibu aktos, pieméram, ANO Visparéjas Cilvéktie-
sibu deklaracijas 10. panta [2], Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas
konvencijas 6. panta [4], ANO Starptautiska pakta par pilsoniskajam un politiskajam
tiesibam 14. panta [1], deklarétajam tiesibam.

Starptautiska pakta par pilsonu un politiskajam tiesibam 14. panta sesta dala satur
noradi uz lietas izskatiSanu par galigo spriedumu, pamatojoties uz jaunu vai jaunatklatu
apstakli, ja tiek konstatéta tiesas klada. (Ja kada persona notiesata par kriminal-
noziegumu ar galigu spriedumu un ja par vinu pienemtais spriedums péc tam atcelts
vai persona tikusi apzélota, pamatojoties uz jaunu vai jaunatklatu apstakli, kas neap-
stridami liecina par tiesas klidu, tad personai, kas sanémusi sodu $adas notiesasanas
rezultata, saskana ar likumu pienakas kompensacija, ja netiek pieradits, ka nezinama
fakta laiciga atklasana notikusi pilnigi vai daléji personas vainas dél.)

Valstij ir jaievéro konstitucionalas tiesibas uz taisnigu tiesu, radot efektivu
tiesisko mehanismu, lai novérstu parkapumus, kas radusies, realizéjot tiesvedibu
kriminalprocesa.

Kriminalprocesa likums reglamenté kriminallietu izskatiSanu tiesa, turklat ka
papildu garantija, lai nodrosinatu spriedumu tiesiskumu un pamatotibu, ir paredzéta
spéka esosu tiesas noléemumu jauna parskatisana, t. sk. jaunatklatu apstaklu del.

Neatkariga un taisniga tiesa nav iespéjama bez veiksmigas tiesvedibas darbibas,
kas ne tikai nodro$ina spéju spriest tiesu, bet ari labot nelikumigus vai nepamatotus
nolémumus, pat ja tie stajusies spéka. Janorada, ka Latvija atjaunot kriminalprocesu jaun-
atklatu apstaklu dé] var ne tikai par spéka esosiem tiesas spriedumiem vai lémumiem,
bet ari par prokurora prieksrakstu par sodu.

Profesors Pauls Mincs savas lekcijas Latvijas Universitaté teicis:

“Kriminaltiesibu pamata ir tiesiskas dro$ibas princips (res iudicata ius facit inter
partes et pro veritate habetur), musdienas — tiesiskas palavibas princips, t. i., tiesnesa
lémumam jabat autoritativam, kuru legala cela nevar atcelt nekada vara. Bet tiesnesi
var ari maldities, un tapéc jabut iespéjai, lai spriedums tiktu izlabots, ja tas izradijies
neprecizs.” [13, 115]
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Tiesiska stabilitate ir bitiska tiesiskas valsts principa sastavdala, kas ietver ne tikai
precizi noregulétu tiesvedibas procesu, bet ari tiesiski noturigu ta noslégumu. Tapat
ari butiska tiesiskas valsts principa sastavdala ir taisnigs kriminalprocesa rezultats.
Personam, kas izdarijusas noziedzigus nodarijjumus, jasanem atbilstigs sods, tacu per-
sonas nedrikst tikt notiesatas par noziedzigiem nodarijumiem, kurus tas nav izdari-
jusas [12, 409]. Tiesiskas valsts princips nozimé, ka kriminalprocesa rezultatam jabut
taisnigam, proti, lai personas netiktu notiesatas par noziedzigiem nodarijumiem, kurus
tas nav izdarijusas, un lai personas, kas izdarijjusas noziedzigus nodarijumus, tiktu
atbilstigi notiesatas [14].

Ar meérki radit efektivu parkapto tiesibu un likumigo interesu aizsardzibas meha-
nismu valsts kriminalprocesualajas normas paredzéjusi parbaudes procesus [11].

Latvija ir paredzéti divi spéka eso$u noléemumu jaunas izskatisanas veidi:

1) “kriminalprocesa atjaunos$ana sakara ar jaunatklatiem apstakliem” (KPL

62. nodala);
2) “spéka eso$o nolémumu jauna izskatisana sakara ar materialo vai procesualo
likuma normu batisku parkapumu” (KPL 63. nodala) [6].

Kriminalprocesa atjauno$ana jaunatklatu apstaklu dél ir uzskatama par patsta-
vigu kriminalprocesa posmu, ta ari uzskatama par butisku taisnigas tiesas garantiju.
Kartiba, ka tiek izskatits kriminalprocess jaunatklato apstaklu dél, attiecas tikai uz
spéka eso$iem noléemumiem (tiesas spriedumiem vai lémumiem un prokurora prieks-
rakstu par sodu) un netiek piemérota gadijumos, ja tiek konstatéti jauni, agrak nezinami
apstakli kada cita kriminalprocesa posma.

Kriminalprocesa atjauno$anas jaunatklatu apstaklu dé] teorétiskais pamats balstits
likumiga spéka esosa nolemuma patiesuma (anglu val. truth-value) prezumpcija, kas
var tikt apstridéta tikai likuma noteikta kartiba. Patiesuma prezumpcija izriet no likuma
“Par tiesu varu” 16. panta [8], kura noteikts, ka tiesas spriedums stajas likumiga spéka
péc tam, kad izbeidzies ta parsidzésanas vai noprotestésanas termins, un tas nav parsa-
dzéts vai noprotestéts, vai ari augstaka tiesa, izskatot sidzibu vai protestu, to atstajusi
negrozitu vai ari to grozijusi, spriedumu neatcelot. Sadam spriedumam ir likuma spéks,
visiem tas ir obligats, un pret to jaizturas ar tadu pasu cienu ka pret likumu. Savukart
Kriminallikuma 1. pants [5] paredz, ka likuma noteiktajos gadijumos personu atzist par
vainigu noziedziga nodarijuma izdarisana un sodu nosaka ari prokurors, sastadot prieks-
rakstu par sodu. Si ir apstridama prezumpcija, jo, ka jau minéts, KPL paredz iespéju
no jauna izskatit spéka esosos noléemumus, ja pastav KPL noteiktais iemesls un pamats.

Kriminalprocesa atjaunosanai jaunatklatu apstaklu dél netiek prasits, lai tiktu
izmantotas visas iespéjas aizstavét savas tiesibas, lai labotu tiesas vai prokurora kladuy,
ka tas noteikts, pieméram, Satversmes tiesas likuma 19.” panta ceturtaja dala [9] (konsti-
tucionalo sudzibu (pieteikumu) Satversmes tiesai var iesniegt sesu ménesu laika péc
pédéjas instittcijas nolémuma stasanas spéka). Sis institats kriminalprocesa ir patstavigs,
un to var piemérot gan péc pirmas, gan apelacijas, gan kasacijas instances tiesas, gan péc
prokurora pienemta prieksraksta par sodu ar nosacijumu, ka nolémums ir stajies spéka
un pastav KPL paredzétie iemesli un pamats.
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Tiesibas atjaunot kriminalprocesu jaunatklatu apstaklu dél atbilstosi KPL
657. panta pirmajai dalai ir prokuroram. Tas liecina par prokurora lielo lomu $aja
kriminalprocesa posma, jo tie$i prokurors ar savu atzinumu inicié kriminalprocesa
izskatisanu jaunatklatu apstaklu dél Generalprokuratara vai tiesa.

Kriminalprocesa atjauno$anu jaunatklatu apstaklu dél var iedalit vairakos posmos:

1) pieteikums par jaunatklatiem apstakliem;

2) prokurora darbibas péc pieteikuma sanemsanas;

3) lietu izskatisana jaunatklatu apstaklu dél (Generalprokuratira vai tiesa).

Pieteikumu par jaunatklatiem apstakliem var iesniegt kriminalprocesa iesaistitas
personas, to parstavji. Kriminalprocesa atjauno$anas iemesls var but ari informacija, kas
iegata cita kriminalprocesa gaita, ja ir KPL 655. panta otraja dala noteiktais pamats.

Atjaunot kriminalprocesu, kura ir spéka stajies tiesas spriedums vai lémums, vai
prokurora prieksraksts par sodu, var jaunatklatu apstaklu dé] (pamats).

Par jaunatklatiem uzskatami $adi apstakli:

1) ar spéka stajusos tiesas spriedumu vai prokurora prieksrakstu par sodu atzitas
cietus$a vai liecinieka apzinati nepatiesas liecibas, apzinati nepatiess eksperta
atzinums, tulkojums, lietisko pieradijumu, izmeklésanas un tiesas darbibu pro-
tokolu vai lémumu viltojums, ka ari citu pieradijumu viltojums, kuri bijusi
nelikumiga nolémuma pienems$anas pamata;

2) ar spéka stajusos tiesas spriedumu vai prokurora prieksrakstu par sodu atzita
tiesnesa, prokurora vai izmeklétaja noziedziga launpratiba, kas bijusi neliku-
miga nolémuma pienemsanas pamata;

3) citi apstakli, kas, pienemot nolémumu, nav bijusi zinami tiesai vai prokuroram
un kas pasi par sevi vai kopa ar agrak konstatétajiem apstakliem norada, ka
persona nav vainiga vai izdarijusi vieglaku vai smagaku noziedzigu nodari-
jumu neka tas, par kuru ta notiesata vai tai piemérots prokurora prieksraksts
par sodu, vai ari kas liecina par attaisnota vai tas personas vainu, par kuru
kriminalprocess bijis izbeigts;

4) Satversmes tiesas atzinums par tadas tiesibu normas vai tas interpretacijas
neatbilstibu Satversmei, uz kuras pamata stajies spéka nolémums;

5) starptautiskas tiesu instittcijas atzinums par to, ka Latvijas nolémums, kas stajies
speka, neatbilst Latvijai saisto$iem starptautiskajiem normativajiem aktiem.

Jaunatklatie apstakli neizriet no izskatama kriminalprocesa materialiem. Iespé-
jams secinat, ka jaunatklatie apstakli var bat:

1) jauni (pieméram, Satversmes tiesas atzinums, starptautiskas tiesu institacijas

atzinums);

2) tadi, kas atklajusies no jauna, respektivi, tadi, kuri pastaveéja lietas izskatisanas
laika, bet nebija vai nevaréja but zinami tiesai vai prokuroram, pienemot prieks-
rakstu par sodu. Turklat tiem jabat tik butiskiem, lai raditu saubas par spéka
eso$a nolémuma likumibu un pamatotibu.
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Pieteikums par lietas jaunu izskatisanu jaunatklatu apstaklu dél nav uzskatams
par alternativu apelacijas vai kasacijas sidzibai. Sim aspektam uzmaniba ir pievérsta
ari Augstakas tiesas Civillietu departamenta, kas devis noradijumu, ka pieteikums par
lietas jaunu izskatisanu jaunatklatu apstaklu dé] iesniedzams tikai tad, ja lietas dalib-
niekam ir pamats uzskatit, ka pastav kads no Civilprocesa likuma 479. panta noradita-
jiem jaunatklatajiem apstakliem. Civillietu departamenta sniegtaja secinajuma teikts,
ka sanemtajos pieteikumos to iesniedzéji biezi vien ladz no jauna izvértét pieradijumus,
kurus jau vértéjusi tiesa, kas pienémusi apstridéto nolemumu, vai ari tiek lagts izvértét
jaunus pieradijumus, kurus atbilstigi Civilprocesa likuma 93. pantam lietas dalibnieki
varéja un tiem vajadzéja iesniegt tiesai, skatot lietu péc butibas [3].

Prokurora darbibas péc pieteikuma sanemsanas. Pieskirot prokuroram tiesi-
bas lemt par kriminalprocesa atjaunosanu jaunatklatu apstaklu dél, Kriminalprocesa
likuma nav noteikts, kura limena prokuroram ir tiesibas to veikt. Likuma tikai noradits,
ka tam jabat prokuroram péc sakotnéja kriminalprocesa izskatisanas vietas. Tas
nenozimé, ka $o pieteikumu obligati izskatis tas pats prokurors, kas attiecigaja krimi-
nalprocesa realizéja kriminalvajasanas un valsts apstdzibas uzturésanas funkcijas.
Tomér ari $ada situacija ir iespéjama. Vértéjot no objektivitates principa viedokla,
$eit nav saskatami neapstridamie interesu konflikta apstakli. Jaunatklatie apstakli
neizriet no izskatama kriminalprocesa materialiem, tie ir apstakli, kas pastav lietas
izskatiSanas laika, bet, pienemot nolémumu, nav bijusi zinami tiesai vai prokuroram,
tapéc butu nepareizs pienémums, ka prokurors neapstridami bas neobjektivs jaunat-
klato apstaklu izvértésana.

Turklat prokurora pilnvaras veikt jaunatklato apstaklu izvértésanu ir loti
ierobezotas, jo likumdevéjs ir formulgjis, kas ir uzskatami par jaunatklatajiem
apstakliem, nosakot tos Kriminalprocesa likuma 655. panta otraja dala. Tas nozimé, ka
Cetros gadijumos jaunatklatais apstaklis izrietés no sprieduma, prieksraksta par sodu
vai attieciga atzinuma un tikai viena gadijuma prokurors vértés citus apstaklus, kas,
pienemot nolémumu, nav bijusi zinami tiesai vai prokuroram un kas pasi par sevi vai
kopa ar agrak konstatétajiem apstakliem norada, ka persona nav vainiga vai izdarijusi
vieglaku vai smagaku noziedzigu nodarijumu neka tas, par kuru ta notiesata vai tai
piemeérots prokurora prieksraksts par sodu, vai ari kas liecina par attaisnota vai tas per-
sonas vainu, par kuru kriminalprocess bijis izbeigts.

Sobrid kriminalprocess ir veidots ta, ka viens un tas pats prokurors var tikt
iesaistits visa kriminalprocesa norisé. Prokurors kriminalprocesa realizé izmeklé-
$anas uzraudzibas, izmeklésanas, kriminalvajasanas, valsts apstidzibas uzturésanas un
citas $aja likuma noteiktas funkcijas (KPL 36. pants). Sakotnéji prokurors ir izmeklésanu
uzraugosais prokurors (KPL 37. pants); uzraugos$ais prokurors iegtst procesa virzitaja
statusu no briza, kad vin$ parnem kriminalprocesa vadisanu un lemj par kriminal-
vajasanas uzsaksanu (KPL 38. pants); valsts apstdzibu pirmas instances tiesa uztur tas
prokurors, kur$ nodevis kriminallietu tiesai (KPL 42. pants), utt. Katram prokuroram
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ir ar1 amata augstaks prokurors, kas likuma noteiktaja kartiba kontrolé, ka prokurors
isteno savas pilnvaras. Ari tad, ja prokurors atsakas atjaunot kriminalprocesu jaun-
atklatu apstaklu dél, notiek amata augstaka prokurora kontrole, ja tiek iesniegta stidziba
par prokurora léemumu.

Tomér Satversmes tiesa atzinusi, ka tas pats prokurors, kur§ uzturéjis apsi-
dzibu lieta, nav tiesigs lidz galam izlemt jautajumu par to, vai lieta ir jaunatklati
apstakli (sk. Satversmes tiesas 2002. gada 5. marta sprieduma lieta Nr. 2001-10-01 seci-
najumu dalas 10. punktu).

Ja prokurors ieprieks ir veicis izmeklésanas darbibas vai uzturéjis valsts apstdzibu
kriminalprocesa, tad vins$ ir sniedzis vértéjumu un paudis viedokli ari par apstdzibas
pamatotibu. Tapéc var rasties pamatotas $aubas, ka vin$ savu viedokli nemainis
ari tad, kad izskatis pieteikumu par jaunatklatiem apstakliem vai personas sadzibu
par lémumu, ar kuru atteikta kriminalprocesa atjaunosana jaunatklatu apstaklu del,
proti, izlemjot jautdjumu par kriminalprocesa atjauno$anu jaunatklatu apstaklu del.
Tadéjadi var rasties pamatotas Saubas par konkréta prokurora neitralitati. Tomér
$obrid spéka esosais normativais reguléjums neliedz iespéju, ka pieteikumu par jaun-
atklatiem apstakliem izskata tas pats prokurors, kurs attiecigaja kriminalprocesa veicis
izmeklésanas darbibas, izmeklésanas uzraudzibu, kriminalvajasanu vai uzturéjis valsts
apsudzibu. Proti, apstridétas normas ne visos gadijumos lauj novérst personu, tostarp
pieteikuma iesniedzéju, Saubas par to prokuroru neitralitati, kuri izlemj jautajumu par
kriminalprocesa atjaunosanu jaunatklatu apstaklu dél. Lai arl normativais reguléjums
kriminalprocesa atjauno$anai jaunatklatu apstaklu dé] kopuma ir vérsts uz lidzsvara
panaksanu res judicata principa un taisniga sprieduma kolizijas gadijuma, tiesi apstri-
détajas normas noteikta kartiba atseviskos gadijumos $adu lidzsvaru nenodrosina.

Nemot véra Seit minéto, Satversmes tiesa atzina Kriminalprocesa likuma 657. panta
pirmo, treso un piekto dalu, ciktal tas pielayj to, ka prokurors, kurs kriminalprocesa
veicis izmeklésanas darbibas, izmeklésanas uzraudzibu, kriminalvajasanu vai uzturéjis
valsts apsudzibu, izlemj jautajumu par $a kriminalprocesa atjaunosanu jaunatklatu
apstaklu dél, par neatbilstosam Latvijas Republikas Satversmes 92. panta pirmajam
teikumam un spéka neesosam no 2017. gada 1. janvara [10].

Izskatot pieteikumu par jaunatklatiem apstakliem:

1) prokurors pienem lémumu par kriminalprocesa atjaunosanu jaunatklatu
apstaklu dél, virza izmeklésanu par jaunatklatiem apstakliem, ievérojot $a
likuma noteikumus par pirmstiesas kriminalprocesu, un pazino par to pietei-
céjam (KPL 657. panta ceturta dala);

2) prokurors atsakas atjaunot kriminalprocesu jaunatklatu apstaklu dél, vins
par to pienem motivétu lémumu un pazino par to pieteicéjam, nosttot vinam
lémuma kopiju un izskaidrojot tiesibas 10 dienu laika no sanems$anas briza
parstdzét $o lemumu amata augstakam prokuroram, kura lémums nav parsi-
dzams (KPL 657. panta piekta dala).
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Var secinat, ka pastav zinama lidziba jautajuma par kriminalprocesa uzsak-
$anu un kriminalprocesa atjaunosanu jaunatklatu apstaklu dé]l. Abos gadijumos
nepieciesams likuma noteiktais iemesls un pamats attieciga lémuma pienemsanai.
Tacu pieteikuma parbaude par jaunatklatajiem apstakliem nav saistita ar zinam par
iespéjamu notikusu noziedzigu nodarijumu, tapéc jautajums par kriminalprocesa
uzsaksanu un personas sauksanu pie kriminalatbildibas $aja gadijuma nerodas.
Parbaude notiek tikai taja apjoma, lai parliecinatos par iespéjama pamata esamibu un
izmeklésanas nepieciesamibu jaunatklatu apstaklu dél.

Ja pamats netiek saskatits, tad prokurors pienem motivétu lémumu par atteik-
$anos atjaunot kriminalprocesu jaunatklatu apstaklu dél. Tas nozimé, ka prokurora
lémuma tiek atspogulots motivu, secinajumu vai argumentu kopums, kas nepieciesams
pamatotai procesuala lémuma pienemsanai. Tas lauj pieteikuma iesniedzéjam izprast
prokurora argumentus, ka ari tos parsiadzét amata augstakam prokuroram.

Skatot jautajumu, kapéc pieteikumu par kriminalprocesa atjaunosanu jaunatklatu
apstaklu deél izskata prokurors péc sakotnéja kriminalprocesa izskatisanas vietas, nevis
tiesa, janorada, ka KPL 17. panta paredzéts pamatprincips — procesualo funkciju
nodalisana —, nosakot, ka cilvéka tiesibu ierobezojumu kontroles funkcija pirmstiesas
procesa un apsudzibas, aizstavibas un tiesas sprieSanas funkcijas kriminalprocesa ir
nodalitas. Tas nozimé, ka nosauktas funkcijas ir nodalitas cita no citas un nevar tikt
delegétas vienai un tai pasai personai. Respektivi, likumdevéjs ir noteicis funkcijas, kuras
kriminalprocesa ir nodalamas, aizliedzot divu vai vairak nodalito funkciju realizaciju
viena kriminalprocesa vienai personai. Tatad likums tiesai kriminalprocesa aizliedz
uznemties nodalitas funkcijas, t. sk. aizstavibu un apsadzibu. KPL 48. panta noteikts,
ka, izskatot kriminallietu, tiesai ir procesa virzitaja pilnvaras kriminalprocesa vadisana
un procesualas kartibas nodrosinasana, ka ari ekskluzivas tiesibas spriest tiesu.

Savu funkciju izpildei tiesa, neiejaucoties apstdzibas uzturésana un aizstavibas
realizésana, piedalas pieradijumu parbaudé. Lai neiejauktos citu kriminalprocesa
nodalito funkciju realizacija, tiesai (tiesnesim) likuma paredzéta virkne ierobezojumu.
Pieméram, tiesa (tiesnesis):

1) nepienem lémumu par kriminalprocesa uzsaksanu (lidziba jautajuma par
kriminalprocesa uzsaksanu un kriminalprocesa atjaunosanu jaunatklatu
apstaklu deél). Attieciba uz tiesas (tiesne$a) kompetenci uzsakt kriminal-
procesu paredzétas divas situacijas:

a) tiesnesis vai tiesa pieteikumu, materialus vai zinas, kas iegatas iztiesasana,
bez izlem$anas nosuta izmeklésanas iestadei vai likuma noteiktos gadi-
jumos — prokuratarai (KPL 371. panta piekta dala);

b) lémumu par apzinati nepatiesas liecibas, atzinuma vai tulkojuma konsta-
taciju vai par piespiesanas dot nepatiesu liecibu, atzinumu vai izdarit
tulkojumu konstataciju, vai arl par nepamatotas atteik$anas dot liecibu,
atzinumu vai izdarit tulkojumu konstataciju tiesa pienem vienlaikus ar
spriedumu. So lemumu nosita izmeklésanas iestadei;

2) nevar satit kriminallietu papildizmeklésanai;
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3) nevar turpinat iztiesasanu, ja prokurors atteicies no apsudzibas KPL 460. panta
noteiktaja kartiba;

4) nevar péc savas iniciativas iegut pieradijumus un tos parbaudit tiesas sédg,
iznemot, ja apsudzétais aizstavibu isteno pats, bet tiesai rodas pamatotas
$aubas par vina pieskaitamibu vai iespéjamo vainu apsudziba (KPL 455. panta
tresa dala).

Ja likumdeveéjs uzliktu tiesai pienakumu izveértét pieteikumu kriminalprocesa
par jaunatklatiem apstakliem, tad tiesa varétu vértét tikai to, kas noradits pieteikuma
un kriminallietas materialos. Ja rastos nepiecieSsamiba vértét, vai pastavétu citi apstakli,
kas minéti KPL 655. panta otras dalas 3. punkt3, tiesai pieteikumu vajadzétu bez izlemsa-
nas nosutit prokurattrai izmeklésanas veiksanai, ievérojot noteikumus par pirmstiesas
kriminalprocesu. Tiesai kriminalprocesa nav tiesisko instrumentu, lai realizétu objekti-
vas izmeklésanas principu, ka tas paredzéts, pieméram, Administrativa procesa likuma,
turklat tas sobrid batu pretruna ar procesualo funkciju nodalisanas principu.

Lieta tiesa nonak tikai tad, kad prokurors ir pienémis lémumu par kriminal-
procesa atjaunosanu jaunatklatu apstaklu dél, veicis jaunatklato apstaklu izmeklésanu,
atzinis, ka ir pamats atcelt nolémumu, un par to sagatavojis atzinumu.

Sis prokurora darbibas, ka jau iepriek$ minéju, var pielidzinat kriminalprocesa
uzsaksanai un velak ari pirmstiesas izmeklésanas veiksanai. Turklat, konstatéjot jaun-
atklatos apstaklus, prokurors veic ari zinamu kontroli par pienemtajiem, bet, iespéjams,
likumam neatbilstosiem juridiskajiem aktiem. Tas saskan ar KPL 36. panta pirmaja dala
noteikto, ka prokurors kriminalprocesa realizé izmeklésanas uzraudzibas, izmeklésanas,
kriminalvajasanas, valsts apstidzibas uzturésanas un citas KPL noteiktas funkcijas.

Tapéc tiesa, izskatot lietu jaunatklatu apstaklu dél, ir atbrivota no tai neraksturigam
kriminalprocesa funkcijam — izmeklésanas veiksanas, pieradijumu iegi$anas u. tml.
Likumdevéjs nav paredzéjis iespéju personam vérsties uzreiz tiesa ar pieteikumu par
jaunatklatiem apstakliem, jo tas raditu nepamatotus sarezgijumus tiesibu piemérosanas
praksé, skatot stdzibu uzreiz tiesa, pirms ir savakti kadi pieradijumi.

Lietu izskatisana jaunatklatu apstaklu dé] (Generalprokuratiira vai tiesa).
Par prokurora atzinumu par jaunatklatiem apstakliem lemj tiesa, prokurors jau ir veicis
izmeklésanu un atzinumu pamatojis ar jaunatklato apstaklu izmeklésana iegutajiem
pieradijumiem. Prokurora piedaliSanas tiesas sédé ir obligata.

KPL paredz iznémumu, kad jautajumu par jaunatklatiem apstakliem neskata
tiesa, bet gan Generalprokuratura, t. i, gadijuma, ja personai tika piemérots prokurora
prieksraksts par sodu. KPL 658. panta noteikts, ka prokurora atzinumu un iesniegtos
materialus izskata Generalprokurataras Kriminaltiesiska departamenta virsprokurors
vai generalprokurors un pienem vienu no $adiem léemumiem:

1) atce] prokurora prieksrakstu par sodu un atjauno kriminalprocesu pilniba

vai ta dala;

2) noraida prokurora atzinumu;

3) atce] prokurora prieksrakstu par sodu un izbeidz kriminalprocesu.
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Generalprokuratiiras Kriminaltiesiska departamenta virsprokurora vai general-
prokurora lémums nav parsidzams. Péc kriminalprocesa atjauno$anas tas tiek turpinats,
ievérojot KPL nosacijumus par pirmstiesas kriminalprocesu.

Secinajumi un priekslikumi

1.

2.

Kriminalprocesa atjaunosana jaunatklatu apstaklu dé] ir patstavigs kriminal-
procesa posms, kas ir viena no tiesibu uz taisnigu tiesu garantijam.

Kartiba, kada atjaunojams kriminalprocess jaunatklatu apstakl]u dél, nodro-
$ina kriminalprocesa iesaistito personu tiesibu uz taisnigu tiesu aizsardzibu.

. Kriminalprocesa atjaunosanas jaunatklatu apstaklu dé] teorétiskais pamats

balstits likumiga spéka eso$a nolémuma patiesuma prezumpcija, ko var ap-
stridét tikai likuma noteikta kartiba.

. Jaunatklati apstakli ir pamata kriminalprocesa atjaunosanai jaunatklatu

apstaklu dél, un valstij ir nepieciesams veikt pasakumus, lai atjaunotu personai
to stavokli, kads tai bija lidz tas tiesibu parkapumam (restutio in integrum).
Respektivi, svarigakais ir nevis iepriek$éja noléemuma atcelSana (sententia
nulla), bet gan personas iepriekséja stavokla atjaunos$ana (restutio in integrum).

. Personai likumdevéjs nav garantéjis tiesibas jebkuru tai svarigu jautajumu

izlemt tiesa.

. Likumdevéjs pieskiris prokuroram plasas pilnvaras, atjaunojot kriminal-

procesu jaunatklatu apstaklu dél; is darbibas varétu iedalit tris posmos:

1) pieteikums par jaunatklatiem apstakliem;

2) prokurora darbibas péc pieteikuma sanemsanas;

3) lietu izskatisana jaunatklatu apstaklu dél (Generalprokuratira vai tiesa).

. Javeic grozijumi KPL, nemot véra Satversmes tiesas spriedumu, kura noteikts,

ka Kriminalprocesa likuma 657. panta pirma, tresa un piekta dala, ciktal tas
pielauj, ka prokurors, kurs kriminalprocesa veicis izmeklésanas darbibas,
izmeklésanas uzraudzibu, kriminalvajasanu vai uzturéjis valsts apsidzibu,
izlemj jautajumu par $a kriminalprocesa atjaunosanu jaunatklatu apstaklu dél,
neatbilst Latvijas Republikas Satversmes 92. panta pirmajam teikumam.
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Prosecutor’s Role in Criminal Proceedings in Connection
with the Renewal of Newly Discovered Facts

Abstract

The author of the article looks at the question of prosecutor’s role in recon-

struction of criminal proceedings due to newly discovered circumstances. The author
suggests prosecutor’s mandate renewal of the criminal proceedings due to newly dis-
covered circumstances distinguished at the following stages:

O 0 g O U

10.

11.

12.

13.
14.

1) application of the new circumstances;

2) prosecutor’s actions after receiving the application;

3) reviewing of cases due to newly discovered circumstances (General Prosecutor’s
Office or court).

Keywords: newly discovered facts, criminal proceedings, prosecutor.
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Kopsavilkums

Pétijuma meérkis ir paradit saistibu starp noziedziga nodarijuma motiva krimi-
nologiskajam un kriminaltiesiskajam — saturiskajam un konstruktivajam — ipatnibam.
Sads pétijums ir aktuals un bitisks, jo atspogulo noziedziga nodarijuma mehanisma
elementus un noziedziga nodarijuma motiva nozimi $aja mehanisma.

Uzskatu, ka personas psihiska darbiba, sakot ar nodoma par noziedziga nodari-
posmos, lai gan ta ir personas psihiskas darbibas istenosanas vienots process, kas rezu-
méjas realitaté — noziedziga nodarijuma izdarisana.

Atslégvardi: mérkis, motivs, motivacija, noziedzigs nodarijums.

levads

Cilveks ir sapratiga butne (latinu val. homo sapiens — sapratigais cilvéks), tatad
vinam piemit spéja domat. Katra cilveka mérktieciga darbiba ir prata kontroléta un
koordinéta, savu gribu cilvéks isteno ar prata kontrolétu darbibu. Cilvéka uzvediba, ka
zinams, ir loti daudzveidiga. Lai apmierinatu savas vajadzibas, cilvéks rikojas. Personas
vajadzibas var but dazadas — intelektualas, moralas, estétiskas u. tml. Ievérojamais krievu
psihologs Aleksejs Leontjevs (A. A. Aeonmves) uzskata, ka galveno darbibas limeni
raksturo tiesi motivs, ko nosaka vajadziba. Motivs tiek skaidrots ka darbibas galvena un
veicinosa struktura, kas, veidojot darbibas priek$metu, virza cilvéka aktivitati.

Motivus parasti iedala:

« péc satura (biologiskie, socialie un garigie);

« péc funkcijas (tie, kas galvenokart vada, un tie, kas veido darbibas jégu);

 péc to nozimes personibas struktara [44].
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Atkariba no izpétes mérka motivus iedala:

« psihologiskajos;

o kriminaltiesiskajos;

« kriminologiskajos;

o kriminalistiskajos u. c.

Noziedzigiem nodarijumiem tradicionali tiek pieskaititi ari tie parkapumi, kam
ir augsta smaguma pakape, kas apdraud sabiedribu, individu, ka ari “grauj visparpie-
nemtos prieksstatus par humanismu un taisnigumu, kurus nekada gadijuma nevar
attaisnot apstakli un kuri tiek veikti aiz amoraliem motiviem” [27, 7]. Kriminaltiesibu
doktrina noteikts, ka noziedziga nodarijjuma kaitigums pieder noziedziga nodarijuma
objektivajai pusei un jauzskata par svarigako kriminalatbildibas pamata ipasibu [23, 61].
Profesors Uldis Krastin$ atzimé, ka, vértéjot plasaka nozimé noziedziga nodarijuma
radito kaitéjumu, redzams, ka katrs nodarjjums izraisa kaitigas sekas, kas izpauzas
noteiktu, ar Kriminallikumu aizsargatu interesu apdraudéjuma [19, 62]. Dr. iur. Andrejs
Judins izsaka viedokli, ka ikviena riciba, kas batiski aizskar personu, sabiedribas un
valsts intereses, javérté ka bistama [13, 28]. Noziedzigam nodarijumam vienmér ir
sabiedriski bistamas sekas jeb kaitéjums. Objekts sastav no sargajosam interesém un
aizsargajamam interesém. Tiesi aizsargajamas intereses cie$ vienmeér [8, 190].

Individualo noziedziga nodarijjuma mehanismu, domajams, var analizét gan krimi-
nologiskaja, gan kriminaltiesiskaja aspekta.

Sa pétijuma mérkis ir paradit saistibu starp noziedziga nodarijuma motiva krimi-
nologiskajam un kriminaltiesiskajam — saturiskajam un konstruktivajam — Ipatnibam.
Sis pétijums ir aktuals un butisks, jo parada noziedziga nodarijuma mehanisma
elementus un noziedziga nodarijuma motiva nozimi $aja mehanisma. Pétljjuma gaita
tika izmantota aprakstosa, juridiski logiska un dokumentala pétisanas metode, ka ari
tiesibu interpretacijas metodes.

Motivs, motivacija - jédzieniskais ietvars

Termins “motivs” (francu val. motif, latinu val. motus — kustiba, movére — kustinat)
svesvardu vardnica skaidrots $adi:

1) iekséjs dzenulis, kas rosina, mudina uz kadu darbibu vai ietekmé ricibu;

2) iemesls, ar kuru pamato ricibu vai nostaju [50, 559].

Profesors U. Krastins$ raksta, ka noziedziga nodarijuma motivs ir cilvéka iekséjais
pamudinajums, dzina, tieksme, kas virza vainiga gribu uz noziedziga nodarijuma izda-
risanu [19, 62]. Salidzindjumam minésu ari citus juridiskaja literatara dotos $a jédziena
formuléjumus, lai paraditu tajos ieklautas motiva pazimes.

Kriminaltiesibu jédzienu skaidrojosa vardnica noziedziga nodarijuma motivs
tiek atspogulots ka dzina, tieksme, personas iekséjais apzinatais pamudinajums izdarit
noziedzigu nodarijumu. Motivs, lidzigi nodarijuma mérkim, tiek aprakstits ka nozie-
dziga nodarijuma subjektivas puses pazime, kas raksturo tisu noziedzigu nodarjjumu.
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Atseviskos kriminallikuma pantos motivs tiek definéts ka kvalificéjoss apstaklis [14, 31].
Dr. iur. Dainis Mezulis shematiski raksturojis, ka motivs ir galvenais pamudinajums,
kas personu virza uz nodarijumu [39, 54].

Krievijas juridiskaja literatara sastopama $ada atzina: par noziedziga nodarijuma
motivu parasti tiek uzskatits apzinats pamudinajums, kas virzijis personu, veicot nozie-
dzigu nodarijumu. Tas ir darbibas avots, iekséjas darbibas virzitajspéks, ko nosaka personas
vajadzibas, intereses, kuras izraisa apnémibu paveikt noziedzigu nodarijumu [55, 222].

Noziedziga nodarfjuma motivs — tiess, iek$éjs pamudinajuma iemesls noziedziga
nodarijjuma izdarisanai (pieméram, greizsirdiba, atriebiba, savtigums). Noziedziga noda-
rijuma sastava motivs ir subjektivas puses pazime. Krievijas Federacijas Kriminalkodeksa
(KF KK) ir noteikts, ka atseviskos gadijumos motivs ir obligata vai kvalificéjosa nodari-
juma sastava pazime. Citos gadijumos tas var kalpot ka atbildibu pastiprinoss vai atbildibu
mikstinoss apstaklis [5; 6].

Sajos formuléjumos nav minétas lielas atskiribas péc butibas. Minétajas defini-
cijas uzmaniba tiek vérsta uz tieSu, iek$éju un apzinatu pamudinajumu, kas virza uz
noziedziga nodarijuma izdariSanu. Tas norada uz kriminaltiesibu teorija pastavoso
atzinu, ka visi tiSie noziedzigie nodarijumi ir motivéti.

Par darbibas vai bezdarbibas motiviem var kalpot vajadzibas un intereses, aizrau-
$anas un emocijas, nostadnes un ideali. Vajadzibu apmierinasana ir saistita ar cilvéka
kriminalas ricibas motivacijas formésanos. Amerikanu psihologs Eriks Froms izpétijis,
ka cilvekam ir piecas socialas vajadzibas, un, tikai apmierinot tas visas, cilvéks var piln-
vertigi dzivot. Katram cilvékam ir nepiecieSams:

1) gat cilvécisko saskarsmi;

2) bat kada lielaka “més” elementam;

3) izjust piekersanos, simpatijas;

4) apzinaties savu nozimigumu, vértibu un spéjas, t. i., uzturét savu pasapzinu;

5) sevi apliecinat;

6) atrasties informacijas un vértibu orientaciju sistéma.

Emocionalo sai$u trakums cilvékam var klat liktenigs, uzsver psihologs
E. Bérns [45, 14].

Visu savstarpéji saistito motivu sistému, kas nosaka personibas uzvedibu, sauc
par motivaciju. No psihologijas viedokla motivacija tiek skaidrota ka vajadzibas, inte-
reses, parlieciba un citi uzvedibu veicinosie un vadosie elementi, kas ar attiecigo
darbibu ari raksturo cilvéka personibu. Motivacija ir noturiga attieksmju, prieks-
statu, nostadnu un uz tam balstito personibas ievirzu apkopojums, kas nosaka cilveka
uzvedibu [46]. Motivacija vienmeér ir ierosmju komplekss: vajadzibas, motivi, ideali,
meérki, vértibu orientacijas u. tml. Visas §is ierosmes ir savstarpéji saistitas un veido
sistému, kura ari nosaka cilvéka viengabalainu uzvedibu, pieskir tai ievirzi un inten-
sitati. Motivacija veic vairakas funkcijas: rosina uzvedibu, to vada un organizé, dod tai
personisku jégu un nozimibu [52, 200].
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Kriminologija ar motivaciju tiek saprasts ricibas motivu kopums, kura katrs
no motiviem nosaka motivacijas elementu un pastav ka apzinas, ta zemapzinas sféra.
Motivi rodas un veidojas cilvéka emociju un jatu iespaida [43, 343]. Piekritu profesores
Ninelas Kuznecovas (H. @. Kysneyosa) viedoklim, ka personas motivaciju visbiezak
jaskata caur motiva kompleksa prizmu (retak — vienu motivu). Motivs var but stimuls,
kura priek$plana aktualizéjas konkrétas darbibas (bezdarbibas) mérkis un kurs ir per-
sonas uzvedibas iemesls [25, 95].

Tatad starp motivu un mérki pastav saistiba (sk. 1. att.). Motivs un mérkis ietekmé
nodoma rasanos, ta virzibu uz mérki un nodoma istenosanos. Mérkis (nolaks) ir ieceré-
tais rezultats, ko persona, izdarot noziedzigu nodarijumu, vélas sasniegt [19, 108].

Motivs -
stimuléjosais mehanisms

Mérkis -

sasniedzamais rezultats

(vajadzibas, parlieciba, intereses,
aizrausanas, nostadnes, ideali)

1. attéls. Motiva un mérka savstarpéja saistiba

Meérka nozime izpauzas taja apstakli, ka tas nosaka vainiga gribu, balsta to uz
noziedziga nodarijuma izdarisanu [19].

Pieméram, zadzibas motivs vienmér ir mantkariba, bet mérkis — iegit materialu
labumu, tas ir, iedzivoties uz citas personas rékina [22, 6—19]. Dazos noziedzigos nodari-
jumos var savities péc savas nozimes un lomas atskirigi motivi, pieméram, slepkavibas
motivi vienlaikus var bat atriebiba un mantkariba, greizsirdiba un atriebiba [19].

Tiesu praksé kriminallietas, kas atbilst Latvijas Kriminallikuma 317. panta
2. dalai, 318. panta 2. dalai un 319. panta 2. dalai, teikts, ka kriminaltiesibas ar mant-
karigu noltuku saprot personas vélmi noziedziga nodarijuma rezultata iegut jebkada veida
nepienako$os materialos vai cita rakstura labumus sev vai citam personam. Turklat ar
labuma gasanu jasaprot ne tikai ta iegtiSana, bet ari sevis vai citas personas atbrivosana
no nevélamiem izdevumiem. Tiesu prakses materialu analize paradija, ka apsudzétas
valsts amatpersonas, galvenokart izmantojot savu dienesta stavokli, véléjusas neliku-
miga veida iegtt naudas lidzeklus, iegt sava ipasuma dzivokli, datoru un kadus citus
labumus [31].

Kriminallikuma zinatniski praktiskaja komentara sniegts skaidrojums, ko atzit
par mantkarigos nolakos izdaritu slepkavibu (atkariba no ta, kadu rezultatu vainigais
vélgjies sasniegt):

1) slepkaviba, kuras mérkis ir nelikumigi iegit materialos labumus (mantu, naudu,

tiesibas uz mantu, tiesibas uz apdzivojamo platibu, iespéju izmantot cietusa
apdzivojamo platibu);
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2) slepkaviba, kuras mérkis bijis izvairities no materialiem izdevumiem (parada
atdosanas, patapinatas mantas atdo$anas, uzturésanas, pakalpojuma maksas
vai kadu citu mantisku saistibu izpildisanas u. tml.) [20].

Specialaja literatara nav vienotas nostajas par motivu klasificésanu. Noziedziga
nodarijuma motivu daudzveidiga klasifikacija atrodama Krievijas juridiskaja literatara.
Profesors Viktors Lunejevs (B. B. Aynees) iesaka noziedzigas ricibas motivus iedalit poli-
tiskajos, mantkaribas, vardarbigi egoistiskajos un anarhiski individualajos [38, 382].

Noziedziga nodarijuma motivus var klasificét péc nodarijuma smaguma:

1) antisocialie (grieku val. anti... — pret, priedéklis, ar ko apzimé pretstatu, nesa-
deribu vai naidigumu) motivi — politiskie, vardarbigie, mantkaribas, mantkarigi
agresivie u. c;

2) asocialie (pretsabiedriskie, t. i., tadi, kas vérsti pret sabiedribas tiesibam un
interesém) motivi — to kaitiguma pakape ir mazaka neka antisocialajiem, tie
ir mazak sabiedriski bistami — egoistiskie, individuali anarhiskie (autoritates,
kartibas un disciplinas neatzisanas) u. c.;

3) pseidosocialie motivi — aprobezojas ar atsevisku socialo grupu interesém, kuras
ir pretruna kriminaltiesiskajam reguléjumam, individa un sabiedribas inte-
resém, pieméram, fiktiva kooperacija, kuras pamats ir ekonomisko noziegumu
izdariSana;

4) protosocialie (prot(o)... grieku val. protos — pirmais, saliktena pirma sastavdala,
kas nozimé — sakotnéjs, pirméjs, primars vai augstakais, galvenais) motivi —
sociali labvéligu uzvedibas motivu paraugsana sociali nelabvéligos motivos,
pieméram, nepieciesamas aizstavé$anas robezas parkapsana.

Teorétiskas un praktiskas atzinas rada, ka cilvéka ricibu var izraisit viens vai
vairaki motivi, kas médz bit gan apzinati, gan neapzinati. Ja apstidzétajam bijusi vairaki
motivi, tad kads vienmér ir dominéjosais un nosaka noziedziga nodarijuma kvalifi-
kaciju [32]. Tapéc motivus var iedalit ari $adi:

1) galvenais jeb primarais;

2) papildu jeb sekundarais.

Docents Beniamins Oganesjans (5. A. Ozanecan) uzskata, ka kriminaltiesibas ir
nozime divu veidu motiviem un tie ir:

1) zemiskais (nelietigais);

2) bez (nav) nelietiga rakstura.

Sis autors noradjjis, ka KF Kriminalkodeksa dispozicijas galvenokart tiek noraditi
zemiskie motivi: mantkariba, huliganisms, personiga ieinteresétiba (atriebiba, skau-
diba, karjerisms) u. c., tacu ir dazi noziedzigi nodarijumi, kuriem nav nelietiga motiva,
pieméram, nepiecieSsamas aizstavésanas robezu parkapsana — centieni partraukt nozie-
dzigo nodarijumu [41, 287-289].

Domajams, $adam iedalijumam var piekrist, jo, pieméram, runajot par eitana-
zijas motiviem, var noradit uz zélsirdibu. Eitanazijas motivs ir Zélsirdiba, jo tas mérkis
ir personas cieSsanu novér$ana. “Aktiva eitanazija” nozimé tisu, atru un nesapigu
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nedziedinami slimas personas nonavésanu péc tas laguma ar mérki atbrivot vinu no
mokosam fiziskaim un psihiskam cie$anam (izdarisanas motivs ir Zélsirdiba) [11, 34].

Atkariba no motiva tiesiska, morala un politiska izvértéjuma Plehans Dagels
(/1. C. Aaeeav) noziedziga nodarijuma motivus iedala:

1) zemiskajos jeb sabiedriski bistamajos (politiskie, religiskie un personiskie

motivi — savtigums, skaudiba, atriebiba u. c.);

2) sabiedriski neitralajos (aizrausanas, aizvainojums, kauns u. c.);

3) sabiedriski pozitivajos (nepareizi izprastas valsts, zinatniskas intereses, radnie-
ciskas saites, personas, ipasuma vai sabiedrisko interesu aizsardziba u. tml.)
(48, 326].

Motivu iedaljjumi ir vairaki. Tie tiek iedaliti ari sadas divas grupas:

1) motivi, kas saistiti ar ideju, pasaules uzskata galveno principu, sikak tos iedalot
apaksgrupas: visparéji socialajos (morali politiskajos, étiskajos un religiskajos)
un personiska rakstura (zemiskajos — mantkaribas, egoistiskajos, saistitos ar
noskanojumu, afektiem u. tml);

2) motivi, kas saistami ar prieksmetisko ieinteresétibu, proti, interesi izraisa
priek$mets.

Sastopama ari motivu klasifikacija, kuras pamata ir sociali psihologiskais un

tikumiski étiskais princips [54, 184—191].

Var secinat, ka motivs ir tas, kas atspogulojas cilvéka apzina, pamudinot vinu
uz darbos$anos, lai apmierinatu savas vajadzibas, aizrausanas, vélésanas un intereses.
Individa vadosie ricibas motivi nosaka vina dzives stilu.

Apkopojot Seit minéto, noziedziga motiva funkcijas var iedalit $adi:

» pamudinasanas un virzisanas funkcijas;
« ricibas jégu un nozimi veidojosas funkcijas.

Rezuméjot janorada, ka noziedziga nodarijuma motivs ir tas aktivais spéks un
avots, kas personas kaitigo ricibu virza uz noteikta noziedziga mérka sasnieg$anu.
Motivacija ir stimulu (motivu) sistéma, kas pamudina cilvéku uz ricibu vai bezdarbibu.

Krievijas tiesibu zinatniece Jelena Lukaseva (E. A. Aykawesa) pauz atbalstamu
viedokli, ka noziedzigs nodarijums ir motivu objektivizésanas un izteiksmes forma; savu-
kart motivs layj izprast tiesiskas vai prettiesiskas uzvedibas patieso raksturu [37, 26, 8].

Noziedzigs nodarijums tiek paveikts péc tam, kad pamudinajums (dzina, vaja-
dziba) apzina ir ticis apsvérts ka darbiba un paredzétas tas sekas. Péc lemuma pienem-
$anas cilvéks pievérsas fiziskai darbibai. Motivs un mérkis izveidojas pirms noziedziga
nodarijuma uzsaksanas. Tikko apgalvoto ilustrésu ar pieméru — Latgales apgabaltiesas
spriedumu: persona B. kopa ar personu A. atradas A. vecmammas maja, kur lietoja
alkoholiskos dzérienus. Vakara gaita B. un A. vienojas veikt laupisanu — ieklat divu
tuvakaja apkartné dzivojoso sievieSu majas un nolaupit vinam piederoso naudu un citas
mantas, apzinoties, ka abas sievietes ir vientulas un vienas pasas nespés pretoties, ka ari
nezinos par noziegumu. Realizéjot savu nodomu, B. un A. no dzivesvietas lidzi panéma
cimdus un virtuves nazi, bet B. panéma arl melnu cepuri, kurai izgrieza caurumus acim,
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savukart A. uzvilka melnu virsjaku ar kapuci, kuru uzlika galva un ciesi noséja auklinas,
lai nevarétu saredzét seju [30].

Noziedziga nodarijuma motivam un mérkim ir kriminaltiesiska un kriminolo-
giska nozime. Domaju, ka tie sniedz iespéju noskaidrot patiesibu lieta. Analizéjot nozie-
dzigu nodarijumu, profesors U. Krastin$ norada, ka “motivs un mérkis ir patstavigas
noziedziga nodarijuma subjektivas puses pazimes, kas — tapat ka vaina — pieradami
kriminallieta, ja tie saskana ar Kriminallikumu ietverti noziedziga nodarijuma sastava
pazimju skaita” [19, 108].

Noziedzigas ricibas motiva
kriminologiskais aspekts

Nenoliedzami, kriminologijas zinatné nozimigi ir izpétit, kas cilvékus rosina,
mudina uz noziedzigu ricibu. Manuprat, motivs kriminologija ir svarigs noziedznieka
uzvedibas izpétes elements, jo tas atklaj iemeslu, kas pamudina cilvéku veikt noteiktu
darbibu. Uzskatu, ka kriminologiska pieeja salidzinajuma ar kriminaltiesisko pieeju ir
plasaka, jo lauj izzinat personibas formésanas un noziedziga nodarijuma veido$anas
un izdarisanas mehanismu, ka ari tai ir batiska nozime noziegumu novérsanas un
apkaro$anas darba.

Kriminologijas macibu literatura tiek skaidrots, ka jebkura individa ricibas pamat-
célonis ir vina vajadzibas un intereses, kas veidojusas socializacijas procesa. Vajadzibas
ir savdabigs cilveka darbibas dzinulis, un tas atspogulo materialo vértibu (édiena,
apgerba, mitekla), sazinasanas, izzinas, seksualo tieksmju apmierinasanas nepieciesa-
mibu [24, 249]. Cilvéka vajadzibas var but dazadas: materialas, intelektualas, moralas,
estétiskas, seksualas, ka ari vajadziba kontrolét, dominét un bt vardarbigam u. tml.

Kriminologijas klasiskas skolas parstavji noziedzigu nodarijumu apliako ka
pavisam racionalu kategoriju, nepieskirot nozimi noziedznieka garigajam stavoklim vai
socialas vides ietekmei. Noziedzigu nodarijumu §i virziena parstavji trakté ka personas
izveli, pastavot tikai diviem nosacijjumiem:

1) rikojoties saskana ar tiesisko reguléjumu;

2) riskéjot, parkapjot likumu, un ar $adu uzvedibu véloties sasniegt kadu perso-

nisku labumu vai pelnu.

Vairakuma gadijumu noziedzigs nodarijums netiek istenots spontani; motivs un
lémums to realizét tiek apsvérts noziedznieka apzina pirms noziedzigas ricibas iste-
nosanas. Konkrétam noziedzigam nodarijumam ir iepriekséjs sava veida individualas
psihiskas darbibas ievadijums.

Par Siem jautdjumiem ir vairakas kriminologiskas teorijas:

o lespéju teorija (Crime Opportunity Theory), kuras parstavji apgalvo, ka likum-
parkapéjs veic izveli, izraugoties mérki, kas sniedz augstu atdevi ar minimalu
piepuli un risku. Piemérots mérkis (persona, objekts, ipasums) tiek noteikts un
vertéts péc $adiem kritérijiem: vértiba, inerce (kustibas daudzums), redzamiba,
piekluve (VIVA — Value, Inertia, Visibility, Access).
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Racionalas izvéles teorija (Rational Choice Theory), kuras atbalstitaji pauz
uzskatu, ka noziedznieks vienmér tiecas gt labumu no noziedzigiem noda-
rfjumiem. Sis labums var nebiit materials, pieméram, zadzibas gadijuma, jo ir
daudzi citi ieguvumi no noziedzigiem nodarijumiem, tostarp seksuals apmie-
rindjums, apreibinasanas, sajisma, atriebiba, biedru ciena [15, 97]. Tatad tiek
pienemts, ka noziedznieki, veicot noziedzigus nodarijumus, meklé ieguvumus,
kas viniem ir pietiekami lietderigi un pamatoti.

Ikdienas aktivitates teorija (Routine Activity Theory), kuras parstavji apgalvo,
ka, pieméram, laupisana notiek, kad iespéjamais noziedznieks un piemérotais
mérkis satiekas laika un vieta un mérkis netiek pietiekami aizsargats. Sadi tiek
apstiprinata iespéjama noziedznieka faktiska pastavésana, jo cilvéka alkatiba un
savtiba ir pietiekams skaidrojums noziedzigas ricibas motivacijai [15, 97].
Socialas kontroles teorija (Social Control Theory) tiek pielauts, ka cilvéki var
saskatit noziedzibas prieksrocibas un spéj izdomat un realizét dazadas noziedzigas
darbibas nevilcinoties jeb momenta — bez ipasa stimula vai iepriekséjas apmacibas.
Tiek pielauts, ka primarais ir potencialais ieguvums no noziedziga nodarijjuma.

Analizéjot noziedzigas uzvedibas mehanismu, janem véra, ka vide, kura atrodas
individs, un personas individualas ipasibas nosaka ietekmi uz visiem kriminalas uzve-
dibas veidosanas posmiem:

motiva formésanos;
lémuma pienemsanu par noziedziga nodarijuma izdarisanu.

Apstaklu kompleksu, kas izraisa konkrétu noziedzigu nodarijumu, Valdis Birkavs
diferencé $adas grupas:

personibas tikumiskas veidosanas nelabvéligi apstakli;
noziedziga nodarijuma izdariSanas iemesls, ko rada konkréta dzives situacija;
apstakli, kas atvieglo noziedziga nodarijuma izdarisanu [49, 63].

Motivacija ietver noziedzigas ricibas motiva un mérka rasanas un veidosanas
procesu. Uzvedibas motivs — iek$éjs pamudinajums uz ricibu (darbibu), vélésanas, kas
nosaka vajadzibas, intereses un jitas, kuras radusas un saasinajusas apkartéjas vides
ietekmes un konkrétas situacijas deél.

Péc motiva izveidojas mérkis ka noteiktas darbibas paredzamais un vélamais
rezultats. Atkariba no satura noziedziga nodarijuma mérki var bat daudzveidigi:

iedzivosanas;

savtigums (savtiga noluka);

kaitéjuma nodarisana personai vai sabiedribai;
egoistisks;

mantas realizacija u. tml.

Motivacijas veido$anos ietekmé gan vides, gan personigie apstakli. Japiemin,
ka noziedzigs nodarijums ir individa vienota gribas darbiba, kam raksturigi sarezgiti
psihologiskie procesi, kurus ietekmé ne tikai aréjie apstakli, bet arl dazadi personas
individualie apstakli.
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Manuprat, personas ricibas motivétajus var iedalit individualos jeb ieks$éjos
un aréjos. Savukart motivus, kas ietilpst noziedznieka motivacija, var iedalit sadas
pamatgrupas:

« sadziviskie;

« sociali nozimigie;

« saskarsmes un mijiedarbibas;

« personas attistibas un socializacijas (socialas prasmes, kontakti, vértibas).

Ieprieks minéta rezuméjums atspogulojas Dr. oec. profesores Silvijas Kristapsones
teiktaja, ka noziedzigas uzvedibas céloni ir visu pagatnes, tagadnes un iespéjamo
nakotnes socialo iedarbibu kopums mijiedarbiba ar noziedzigu nodarijjumu izdarijusas
personibas Ipatnibam. Nereti nozieguma izdariSanas bridi daudzi céloni ir parstajusi
objektivi eksistét, tomér atstajusi savas pédas, tadéjadi esot personas uzskatu, paradumu,
vértibu utt. pamata. Tadéjadi célonus un apstaklus, kas darbojas nozieguma izdari-
$anas bridi, subjekts apzinati vai neapzinati atlasa ka personigi svarigu informaciju, kas
tiek “lauzta caur psihes prizmu” un realizéjas caur konkrétiem motiviem, mérkiem un
vélmém (sk. 2. att.) [27, 7].

Motivs ir personas noziedzigas ricibas pamats, iek$éjs virzitajspéks un aktivitates
rosinatajs, ko nosaka vajadzibu un interesu apmierinasana un kas rodas un izveido
personas lémumu izdarit noziedzigu nodarijumu. Savukart vajadzibas ir viss, kas nepie-
cieSsams normalai cilvéka dzivei, bet konkrétaja bridi personai ta trakst. Uzvedibas un
ricibas motivaciju butiski ietekmé personibas galvenas ievirzes, personigas trauksmes
limenis un $is limenis dazadas situacijas, iekséjie konflikti un neapmierinatas vaja-
dzibas. Turklat janorada, ka ricibu virza un cilvéka aktivitati izraisa iekséjie dzinuli,
vértiborientacija, parlieciba, nostaja, intereses, vélmes, dzinas u. tml.

Nedaudz vairak pievérsoties dzimumnoziedznieku motivacijai, jateic, ka seksuali
prettiesiska riciba ir personas nespéja sasniegt savus mérkus sociali pienemama veida,
tadel sis cilvéks izvélas citus veidus.

Lémuma
pienemsana,
planosana

Lémuma Riciba péc
realizésana nodarijuma

Motivacijas
veidosanas

Cilvéks, kurs izda ziedzigu nodariju

2. attéls. Noziedzigas uzvedibas mehanisms [26]
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Specialaja literattara dazadi kriminali agresivas uzvedibas motivi tiek iedaliti $adi:

1) impulsivie, kas atbilstigi situacijai subjektam rodas sarezgitos apstaklos, to

pamata ir stipras emocijas;

2) instrumentalie — noteiktu mérku sasnieg$anai, cietusa pretosanas parvaré-

$anai, upura piespie$anai veikt kadas darbibas;

3) naidigie — agresijai realizéjoties ka pasvértéjumam, biezi vien agresiva uzve-

diba tiek veikta, lai pazemotu upuri, panirgatos par to;

4) grupas solidaritates — grupas atzinibas iegtsanai [4, 178].

Anomijas pétnieks Roberts Mertons (R. K. Merton) uzskata, ka tas célonis var
but pretrunas starp sabiedribas mérkiem un to sasniegSanai izvélétajiem lidzekliem.
Pétnieks apgalvo, ka anomija nav dezorganizétas sabiedribas stavoklis, bet gan perso-
nibas ar izkroplotu morali stavoklis.

Amerikanu kriminologs Roberts Agnevs (R. Agnew), izveidojot Visparéjo
sasprindzinajuma teoriju (General Strain Theory), uzskata, ka dusmam ir nozimiga
ietekme uz noziedzigu ricibu un devianci (sasprindzinajums — dusmas — kriminala
uzvediba) [3, 398].

Persona, kura izdara seksuala rakstura noziedzigus nodarijumus, jat vajadzibu
kontrolét un dominét par upuri vai to launpratigi izmantot un pazemot. Krievijas
pétnieki uzskata, ka dzimumnoziedznieka galvenais motivs ir dzimumtieksmes apmie-
rinasana rupja, dzivnieciska veida. Dazkart vainiga seksualie dzinuli kombinéjas ar
huliganiskam tieksmém, vélmi atdarinat vecakos biedrus, pazemot vai apkaunot upuri,
panirgaties par cietu$o, atriebties, pasapliecinaties u. tml. [47, 220-225].

Parasti vardarbiga noziedznieka uzvedibas dominéjosais motivs ir vélme apmie-
rinat vajadzibu péc vardarbibas, agresijas vai cietsirdibas [4, 178]. Amerikanu specialisti
atzist, ka izvarotajam dzimumsakari neizpauzas seksuala vajadziba, tiem raksturigas
$adas pazimes: vara, spéks un dusmas [9, 30]. Vairaki autori (R. Sneiders, K. Neidelsons,
M. Notmens, Dz. Perlmutters) uzsver, ka izvaro$anas butiba galvenokart ir vardarbiba
pret personu, tas dzivibas apdraudéjuma, nevis seksualaja daba [7, 47]. Izvarotajus vada
sadi iekséjie dzinuli: vientuliba, seksuala interese un dusmas. Pétijuma atklats, ka vis-
biezak izvarotajs pardzivo dusmas: 88% gadijumu — dusmas vispar, 77% — dusmas pret
sievieti. Piekritot, ka izvarosanu veicinosais faktors ir dusmas vai spéks (vara), pétnieks
Nikolas Grots (N. A. Groth) izskir $adus izvarotaja motivacijas veidus:

1) uzbudinajuma dusmas (excitation anger);

2) atriebibas dusmas (retaliation anger);

3) varas apliecinajums (power reassurance);

4) varas dominante (power dominant);

5) oportunistiska attieksme (oportunistic) [12, 161].

Savukart noziedzigo nodarijumu motivu raksturojuma ka specifiskus var nodalit
amatpersonu noziedzigas ricibas motivus. Atbilstigi Karla Fridriha (C. J. Friedrich)
skaidrojumam korupcija ir uzvediba, kurai piemit novirze no politiskaja sféra valdosam
normam un kuru izraisa motivacija iegiit personisko labumu uz sabiedribas rékina [10].
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Apspriezot amatpersonu motivaciju veikt koruptivas darbibas publiskajos iepirkumos,
eksperti parsvara ir vérsusi uzmanibu uz amatpersonu mantkaribu, vélmi iegat papildu
ienakumus, naudu, materialos vai personigos labumus, politisko atkaribu, ka ari varas
saglabasanu, partiju finansésanu, centienus demonstrét paklausibu prieksniekam,
apmierinat citas kaislibas.

Jautajuma, kads ir komersantu galvenais motivs veikt koruptivas darbibas publis-
kajos iepirkumos, tiek noradita $ada motivacija:

1) sanemt lielaku pelnu;

2) iegut privilegétu stavokli un attistit savu biznesu;

3) iegut pasttijumu — pelnai vai izdzivo$anai;

4) dabuat darbu un izdzivot krizes laikos;

5) izvairities no bankrota [28, 21].

Ukrainu specialiste Svetlana Salgunova (C. A. Illaa2yHosa) piedava kukulnéméju
mantkaribas motivus klasificét sesas apaksgrupas:

1) naudas, materialo vértibu krasanas kare un tiek$anas sasniegt materialu

komfortu, lai nedzivotu sliktak “ka citi”;

2) alkohola atkariba (to, manuprat, japaplasina, noradot uz adiktivu uzvedibu);

3) viegla un bezmaksas eksistence;

4) dienesta materialo vajadzibu apmierinasana — cen$anas izpatikt prieksnie-
cibai, uzturét dienesta vajadzibam formalas un neformalas attiecibas;

5) apmierinat vitalas gimeniski sadziviskas vajadzibas (zales, apgérbs, mébeles);

6) realizét un izjust risku, t. i., rezultats nav svarigs, bet butiskas ir “asas izjatas”
(paaugstinata riska pakape).

Pamatojoties uz profesora V. Lunejeva koncepciju, tiek piedavats analizét sadus

tiesibsargajoso iestazu darbinieku noziedzigos motivus:

1) mantkaribas motivi — ta mérkis ir uzlabot materialo stavokli;

2) vardarbibas motivi (greizsirdiba, dusmas, egocentrisms, atriebiba, huliganisms);

3) “idejiskie” motivi (uodetinbie momuswr) — vélme atjaunot taisnigumu, ticiba
likuma nemaldigumam, nekonsekventa attieksme pret likumparkapumu, prin-
cipiala attieksme;

4) konformistiskie motivi — vélme but ka visiem, nevélé$anas izradit iniciativu,
pasliktinat savstarpéjas attiecibas, centieni atdarinat kolégus, uzlikot vinus
par paraugu u. tml.;

5) vieglpratigie un bezatbildigie motivi — izvairis$anas no jebkadu sarezgijumu
risinasanas, savu klidu neatzisana, dzivosana $ai dienai, nedomajot par turp-
mako, u. tml.

Noziedzibas izpétes diskursa butiskas ir noziedzibas apkarosanas un novérsanas
jomas. Sabiedribas evolicijas gaita cina ar noziedzibu ir attistijusies divos virzienos —
tas novérsana un apkarosana. Kriminaltiesibu pétniece Ilona Kronberga raksta, ka
noziedzibas novér$ana nozimé iejauksanos notikumos vai cilvéka uzvediba, lai novérstu
likumparkapumus [29].
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Korupcijas novérsanas un apkarosanas pamatnostadnés 2015.—-2020. gadam
apzinats, ka viens no valsts un pasvaldibu sektoru tiesi skarosiem apaksmérkiem ir
nodrosinat publiskas parvaldes cilvékresursu vadibas politiku, kas nepielauj koruptivas
ricibas motivaciju. Sa apak$mérka sasnieg$anai planotajos ricibas virzienos ietverta
personu loka, uz kuru attiecinami preventivie pretkorupcijas pasakumi, parskatisana
un publiskas parvaldes cilvékresursu vadiba, lai veicinatu étiskumu un mazinatu korup-
cijas un interesu konflikta riskus [16].

Darbs ar noziedzniekiem atspogulots pétijuma “Sabiedriska darba nozime
socialas atstumtibas mazinasana”. Taja apzinats, ka jauniesa motivaciju mainit savu
ierasto socialas uzvedibas modeli ir iespéjams panakt, kombinéjot sodu ar interesantiem
piedavajumiem (iesaistiSanos arpusskolas aktivitatés) — gan ar pieauguso, uzvedibas
korekcija iesaistito profesionalu, sirsnigu un ieinteresétu attieksmi, gan ar interesu
korekciju (pieméram, specialiem uzvedibas korekcijas pasakumiem, atkaribu arste-
$anu, profesionalo orientacija). Turklat darba ar dzimumnoziedzniekiem Lielbritanijas
specialisti pievérs uzmanibu faktoriem, kam ir nozime dzimumnoziegumu izdarisana, —
cilvéka domam un uzskatiem, proti, prieksstatiem par seksualitates lomu dzive, par
virie$u, sievieSu un bérnu attiecibam, individa spéju kontrolét savas emocijas un uzvedibu,
prasmi veidot attiecibas. Nozime ir ari alkoholisko dzérienu un narkotiku lietosanai, kas
veicina noziedzigu uzvedibu. Protams, nopietnas problémas $aja sféra ir ne tikai dzi-
mumnoziedzniekiem, bet ari citam personam, kuras izdara visdazadakos nodarijumus.
Attieciba uz dzimumnoziedzniekiem loti svarigi ir saprast, kadu funkciju $o cilvéku
dzive pildijis noziegums, kadas cilvéka vajadzibas tas apmierinajis. Terapija (“Temzas
ielejas programmas”) palidz atrast veidus, ka $is vajadzibas apmierinat sociali un étiski
pienemama veida [1].

Kriminaltiesiskais konteksts

Atbilstigi Kriminalprocesa likuma 124. panta noteikumiem kriminalprocesa
japierada noziedziga nodarijuma sastava esamiba vai neesamiba.

Noziedziga nodarijuma sastavu, ka zinams, veido Cetri obligatie elementi:

1) objekts;

2) subjekts;

3) objektiva puse;

4) subjektiva puse.

Japiemin ari, ka Latvijas kriminaltiesibas noziedziga nodarijuma sastava pazimes
iedala pamatpazimés un papildpazimes.

Noziedziga nodarijuma subjektiva puse ir vainigas personas (nodarjjuma sub-
jekta) psihiska darbiba, kas tiesi saistita ar izdarito (nodarijuma objektu un objek-
tivo pusi), un ta apvieno vienota vesela personas psihiskas darbibas intelektualos un
gribas procesus [19]. Noziedziga nodarijuma subjektivas puses pamatpazime ir vaina.
Kriminallikuma vaina tiek saistita ar nodoma (tie$s nodoms, netie$s nodoms) vai
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neuzmanibas formu (noziedziga paspalaviba, noziedziga nevériba). Juridiskaja lite-
ratara tiek apskatita ari dubultad forma, kuras pamata ir personas dazada psihiska
attieksme pret atseviskam noziedziga nodarijuma objektivas puses pazimém.

Noziedziga nodarijuma pamatpazimju juridiska nozime izpauzas tadéjadi, ka tam
obligati jabut ikviena konkréta noziedziga nodarijuma sastava. Par obligatu noziedziga
nodarijuma subjektivas puses pazimi motivs klast tad, ja ta noradits Kriminallikuma
Seviskas dalas panta dispozicija [18, 184]. Atskiriba no noluka (mérka) nodarijuma
motivs ka nodarijuma obligata pazime tiek lietots diezgan reti.

Profesors U. Krastin$ norada, ka Kriminallikuma diezgan biezi noziedziga
nodarijuma sastavi tiek konstruéti tada veida, ka panta dispozicija nav ipasi noradits
uz motivu vai meérki ka obligatu nodarijuma sastava subjektivas puses pazimi, tacu,
lai konstatétu attieciga noziedziga nodarijuma sastavu, motivs un meérkis ir obligati
japierada. Gadijumos, ja notikusi slepkaviba, batiska nozime ir precizai vainiga motiva
noskaidro$anai, jo tisa nonavésana saskana ar Kriminallikuma 116. pantu kvalificé-
jama tad, ja ta izdarita personisku attiecibu dél, greizsirdibas, atriebibas, naida, strida
un citos lidzigos gadijumos [42, 20].

Papildpazimes likumdevéjs ir ietvéris atsevisku noziedzigo nodarijumu sastavos
kopa ar nodarijuma sastava pamatpazimém [19]. Papildpazimes ir obligatas, ja tas ir
ietvertas Kriminallikuma Seviskas dalas norma, pieméram, nodarijuma izdarisanas
laiks, vieta, veids, noziedziga nodarijuma priekSmets, cietusais, noziedziga nodarijuma
izdarisanas motivs un mérkis. Salidzinosam parskatam piedavaju Dr. iur. Agneses
Belskas atzinas, kas gitas, analizéjot ASV kriminaltiesibas minétos elementus un sali-
dzinot tos ar elementu un pazimju izpratni Latvijas kriminaltiesibas. Vina secina, ka,
pirmkart, atseviskas Latvija ta dévétas papildpazimes ASV kriminaltiesibas tiek pétitas
konteksta ar kada no pamatelementu izpausmes veidiem, pieméram, motivs tiek uzska-
tits par noluka vai mérktiecibas pamatu. Otrkart, atseviskas papildpazimes, pieméram,
blakusapstakli, tiek izvirzitas par noziedziga parkapuma patstavigu elementu [2].

Noziedziga nodarjjuma subjektiva puse atspogulo saikni starp personas apzinu
un gribu, un vinas izdarito nodarfjumu. Dominéjosais ir uzskats, ka psihologiskais
noziedziga nodarijuma subjektivas puses saturs tiek atklats ar sadu juridisku pazimju
palidzibu: vainu, motivu un mérki (nolaku), kas raksturo personas dazadas psihiskas
aktivitates formas. Vainas pakape tiek noteikta, par pamatu nemot ari nodarijuma
objektivos apstaklus (ciktal tos aptver subjekta psihiska attieksme), noziedziga nodari-
juma raksturu, subjektivas attieksmes ipatnibas pret darbibu vai bezdarbibu, noziedziga
nodarijuma motivu un mérki, célonus un apstaklus, kas ietekméja nodoma rasanos vai
izraisija neuzmanibu, u. tml

Motiva un mérka atskirS§ana no nodoma ka vainas formas tiek izdarita teoré-
tiski, un tie ka pazimes noder, lai pareizi izprastu vainiga psihiskas darbibas saturu
un virzibu un varétu noteikt personas vainu konkrétaja gadijuma [18, 128]. Nozie-
dziga nodarijuma motivs tiek nemts véra nodarijuma kvalifikacijas procesa soda veida
un smaguma noteik$anai. Motivs ir atbildibu pastiprino$s vai mikstinos$s apstaklis,
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pieméram, naida motivacija ka atbildibu pastiprinoss apstaklis, ja noziedzigs nodari-
jums izdarits rasistisku, nacionalu, etnisku vai religisku motivu dél (Kriminallikuma
48. panta 1. dalas 14. punkts).

Asociéetais profesors Martin$ Mits raksta, ka naida noziegumu motivs tiek
definéts, izmantojot vienu no diviem modeliem — naidiguma vai diskriminacijas modeli.
Naidiguma modela gadijuma tiek prasits konstatét pret personu vérstu naida izpausmi
vai nicino$u attieksmi. Savukart diskriminacijas modela izmantotajam janoskaidro, ka
vérsanas pret personu ir notikusi kadas $o personu vai personu grupu raksturojosas
pazimes dél [40, 28-29].

Motivs un mérkis var but ietverts noziedziga nodarijuma sastava ka obligata
pazime, un tad tie ietekmé nodarijuma kvalifikaciju, pieméram, slepkaviba mantkariga
noltka (KL 117. panta 9. punkts). Ja motivs un mérkis nav ietverti noziedziga nodari-
juma sastava pazimju skaita, tad tie neietekmé nodarijuma kvalifikaciju, kaut ari neviens
ar tieSu nodomu izdarits nodarijums netiek izdarits bez motiva un mérka [20].

Kvalificéjot noziedzigo nodarjjumu atbilstigi likuma prasibam, jakonstaté visas
nepiecieSamas un obligatas attieciga noziedziga nodarijuma sastava pazimes, to skaita
subjektiva puse, kas ietver nodomu. Kriminallikuma 175. panta paredzétais noziedzi-
gais nodarjjums — zadziba — var tikt izdarits tikai ar tieSu nodomu, bet o nodomu
raksturo mantkarigs motivs, kaut gan tas nav tiesi noradits minétaja likuma norma.

Piemers no tiesas sprieduma: no lietas materialiem, konkréti, no pirmas instances
tiesas sédes protokola, redzams, ka tiesas debatés prokurore 1. K. izteica viedokli, ka apsa-
dzéta U. G. noziedziga nodarijuma motivs ir iebiedésana ka kada konflikta risinasanas
panémiens. Piezimes par tiesas sédes protokolu nav iesniegtas. Senata ieskata, pirmas
instances tiesas sédé prokurores izteiktais viedoklis norada, ka valsts apstadzibas uztu-
rétaja faktiski atzinusi, ka apsadzéta U. G. nodarijuma nav Kriminallikuma 175. panta
ceturtaja dala paredzéta noziedziga nodarijuma sastava. Ari pirmas instances tiesa taisija
attaisnojosu spriedumu, atzistot, ka U. G. nodarijuma nav Kriminallikuma 175. panta
ceturtaja dala paredzéta noziedziga nodarijuma sastava [34]. Sis piemeérs skaidri parada
ieprieks paustas atzinas praktisko lietojumu: ja mantkarigs noltks un iedzivosanas uz
citu rékina nav konstatéta, tad nav ari izdarits mantkarigais nodarijums — zadziba.

Mantas nolaupi$ana vienmer ir ti$s nodarijums, ko var izdarit tikai ar tiesu no-
domu, jo vainigais apzinas, ka rikojas prettiesiski, panemot svesu mantu, vins vélas $o
mantu iegat un rikoties ar to péc saviem ieskatiem. Nolaupisanas motivs vienmér ir mant-
kariba, jo vainigais vélas iegit mantisku labumu sev vai ari izmantot nolaupito citos
mantkarigos nolukos [36, 323].

Visparéji pienemta ir atzina, ka visi tisie noziedzigie nodarijumi ir motivéti.
Atstastot profesora U. Krastina viedokli, janorada, ka katru noziedzigu nodarijumu, kas
izdarits ar nodomu (tisi), determiné noteikts motivs, kur$ vienmér rodas pirms nodoma.
Nodoms rodas un nostiprinas konkréta motiva ietekmé. Krievijas profesors Anatolijs
Kozlovs piedava noziedziga nodarijjuma attistibu iedalit vairakos posmos (sk. 3. att.).

— 40 —
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3. attéls. Noziedzigas ricibas attistiba, Anatolija Kozlova iedalijums [17, 53]

Specialaja literattura atrodams viedoklis, ka diezgan sarezgiti risinat ir jautajumu
par motivu noziedzigos nodarijumos aiz neuzmanibas. Noziedzigi nodarijumi aiz neuz-
manibas var skart vairakas darbibas jomas. Pieméram, transportlidzeklu ekspluataciju,
celtniecibu, darbus, kas saistiti ar iespéjamu dabas piesarnosanu vai bojasanu.

Dazi autori noliedz motiva nozimi $ajos noziedzigajos nodarijumos, bet citi
uzskata, ka noziedzigajos nodarijumos aiz neuzmanibas var runat par uzvedibas moti-
vaciju, kas ir célonis tam, ka notiek noziedzigs nodarijums. Vairaki specialisti, pieméram,
P. Dagels, T. Krigers, E. Vorosins, uzskata, ka vairakuma gadijumu noziedzigiem noda-
rijumiem aiz neuzmanibas ir apzinats — gribas — raksturs, tatad tie ir motivéti un mérk-
tiecigi. Vél batu jaatzimeé, ka sabiedriski kaitigas uzvedibas motivi, pieméram, lieliba,
pargalviba, noved pie noziedziga nodarjjuma. Tomér noziedzigu nodarijjumu aiz neuzma-
nibas gadijumos nav konstatéjams noziedzigs motivs un mérkis ka noziedzigas ricibas
iekséjs pamudinajums. Kriminaltiesibu teorija ar neuzmanibu parasti saprot nepiecie-
$amas rapibas neievérosanu (ignorésanu).

Nepieciesamas rapibas kritériji, kas vienlaikus iezimé atlauta riska robezas, rodami:

1) normativajos aktos, kas reglamenté attiecigo jomu;

2) privato organizaciju noteikumos;

3) vispareéjos tiesibu principos [35].

Motivs, ka ieprieks minéts, atspogulo pamatu, kapéc konkréta prettiesiska riciba
tiek vai bija izdarita. Motivs pavada personu, veicot nodarijumu. Noziedziga nodari-
juma motivi var but dazadi: mantkariba, savtigums, atriebiba, greizsirdiba, strids,
dazadi sadziviski iemesli, huliganiskas tieksmes, cita noziedziga nodarijjuma slépsana,
karjerisms, socialas labklajibas nodrosinasana, konformisms vai paklausanas ieras-
tajai kartibai, vienkarsa vélme izpatikt priek$niekam, stradat, ka “ierasts”, kolektiva,
bat ka visi, rasisms, nacionalisms, etniski vai religiski, naida, politiskie, seksualie, nar-
kotisko, psihotropo u. c. vielu iegtisanas, alkoholisko dzérienu iegiisanas, nepareizi
izprasta draudziba, parprastas dienesta intereses, citas personiskas intereses u. tml.
Nepilngadigo personu izdaritajiem nodarijumiem, pieméram, var bat izklaides vai bez-
darbibas un dikdienibas motivs. Noziedzigu nodarijumu var izraisit vieglpratiba vai
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bezatbildiba, pieméram, huliganiskas tieksmes izpauzas personas vélmeé izradit acimre-
dzamu necienu pret sabiedribu un ierastajiem uzvedibas noteikumiem, kas nodrosina
sabiedribas mieru. Noteikumi tiek demonstrativi ignoréti, tiek traucéts citu personu
normals darbs, atpata un sadzive, ka ari iestazu, uznémumu un organizaciju darbs.
Par $iem jautajumiem daudz atskirigu un interesantu atzinu sniedz Krievijas profesors
Andrejs Zelinskis (A. @. 3eaurckuti):

“[..] neesot vajadziba “necienit”, bet pastav vajadziba péc cienas, prestiza un varas. Tomér
dazi cilvéki uzskata, ka navjarékinas ar citu interesém, un to var nosaukt par huliganismu.
Huliganisma motivs ir tads pats ka citiem noziedzigiem nodarijumiem — agresivs uzbru-
kums personai, ipaSumam, sabiedribai, sabiedriskai kartibai un drosibai, naids, nicina-
jums, vélme pasapliecinaties. Vardarbiba ir varas un parakuma demonstracija.” [53, 188]

Pareizai noziedziga nodarijuma subjektivas puses konstatésanai un tas atsevisku
pazimju (vainas, motiva, mérka, emocionala stavokla) noteiksanai ir svariga nozime, lai
pareizi kvalificétu vainiga izdarito nodarijumu [18]. Pieméram, kriminaltiesibu teorija
atzits, ka no piesavinasanas at$kiras mantas neatdosana laika, nelikumiga lietosana,
uzglabasanas noteikumu neievérosana vai mantas pazaudésana, kas var but civiltiesisks
delikts vai disciplinars parkapums, tacu nesatur to launpratigo uzticibas lausanu, kas
ir kriminalas piesavinasanas pamata. Piesavinasanas ir tikai tad, ja vainigais iznémis
svesu mantu noltka ar to rikoties péc saviem ieskatiem [39, 54]. Piesavinasanas subjek-
tiva puse izpauzas tiesa nodoma veida, jo vainigais apzinas savu darbibu kaitigumu,
paredz, ka cietusajam nodaris zaudéjumus, un vélas iedzivoties no citas personas labuma.
Piesavinasanas ir viens no mantas nolaupis$anas veidiem, un laupisanas motivs vienmeér
ir mantkariba, bet mérkis — iegut materialu labumu, proti, iedzivoties uz citas personas
rékina [22, 20, 33-34].

Tiesu prakseé atzits, ka noziedzigu nodarijumu pret personas veselibu kvalifikacija
nereti ir atkariga no vainiga ricibas motiviem, tapéc nodarijuma juridiskais izvértéjums,
ja motivs apsidziba nav noradits, var bat kladains. Pieméram, Valmieras rajona tiesa
ar 2012. gada 22. marta spriedumu lieta K39-0249/12, kriminallieta Nr. 11130002212,
atzistot A. G. par vainigu KL 126. panta otras dalas 4. punkta paredzéta nozieguma
izdarisana, konstatéja, ka apsudzétais, budams alkohola ietekmé, ne mazak ka tris reizes
ar rokam sitot cietu$ajam pa kermeni, nodarija vinam miesas bojajumus: galvas sasi-
tumu ar zemadas asinsizplaidumiem un nobrazumiem, kraskurvja sasitumu ar labas
puses 6., 10. un 11. ribas lazumiem. Kada bija A. G. ricibas motivacija, no apsidzibas
nav redzams [51].

Tiesa $ados gadijumos, taisot spriedumu, nevar izpildit Kriminalprocesa likuma
527. panta pirmaja dala ietverto prieksrakstu, ka notiesajosa sprieduma aprakstosaja
dala jasniedz pieradita noziedziga nodarijuma apraksts, minot ari apstidzéta motivus,
jo apsudzibas saturu nosaka prokurors un tiesas tiesibas konstatét citus, no apsiadzibas
atskirigus apstaklus ir ierobezotas, jo tiesa nevar $o apsudzibu papildinat, konkretizét
vai kada dala izveidot no jauna, jo tad tiktu parkapts procesa pilnvaru nodalisanas
princips [33].
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Secinajumi

Noziedzigam nodarijumam ka individa vienotai gribas darbibai ir raksturigi
sarezgiti psihologiskie procesi, kurus ietekmé ne tikai aréjie apstakli, bet arl dazadi
personas individualie apstakli. Manuprat, kaut ari personas psihiska darbiba, sakot ar
nodoma rasanas bridi par noziedziga nodarijuma izdarisanu lidz pat ta realizacijai,
iedalama atseviskos un atskirigos posmos, tomeér ta ir personas psihiskas darbibas
isteno$anas vienots process, kas rezumeéjas noziedziga nodarijuma izdarisana. Jaatzist,
ka personas nodoma rasanas ir tiesi atkariga no kada noteikta motiva un tiek ieklauta
darbiba, kas virzita uz noteiktu mérki. Tas ir mérktiecibas pamats. Tapéc uzskatu, ka
motivs un mérkis ir psihiskas attieksmes nepieciesams komponents.

Domaju, ka motivs un mérkis ir subjektivo pusi veidojosi elementi, jo tie raksturo
personas psihi un norises taja. Cilvéka intelektuala un gribas darbiba ir nesaraujami
saistita ar motivaciju un cilvéka emocionalo pasauli. Par svarigu $a procesa dalu klast
darbibas dinamika un attieksme pret to, darbibas socialas jégas apzinasanas.

Manuprat, var nodalit individualos jeb ieks$éjos un aréjos personas ricibas moti-
vétajus. Motivus, kas ietilpst noziedznieka motivacijas joma, var iedalit $adas pamatgrupas:

1) sadziviskie motivi;

2) sociali nozimigie motivi;

3) saskarsmes un mijiedarbibas motivi;

4) personas attistibas un socializacijas motivi — socialas prasmes, kontakti,

vértibas.

Crime Motive in Context of Criminological
and Criminal Law

Abstract

The aim of the research is to study the aspects of motive of crime in the Criminology
and Criminal Law. The article presents the analysis of the role of crime motive in crime
mechanism.

The author believes that although personal mental activity, starting with the intent
of committing a criminal offence until accomplishment of the purpose, is divided into
separate and different stages, what matters is a person’s mental implementation process
result in reality — committing a criminal offence .

Keywords: aim to crime, crime, motive of crime, motivation.
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Kopsavilkums

Raksts ir veltits batiskas problémas izzinasanai — pret korupciju vérsto darbibu
efektivitates korelacijai ar notiesato amatpersonu skaitu. Publikacija atspogulots
pétijums, vai par korupciju notiesato valsts amatpersonu skaita pieaugums / samazina-
jums liecina par efektivaku cinu pret korupciju. Pétijjuma rezultati liecina, ka nepastav
zinatniski pieradita korelacija starp amatpersonu skaitu, kas notiesatas par korupciju,
un valsti realizéto pret korupciju vérsto darbibu efektivitati.

Atsléegvardi: cina pret korupciju, notiesato amatpersonu skaits.

Vértéjot pretkorupcijas pasakumu iedarbigumu, viens no diskutablakajiem ir
jautajums, kuri raditaji lauj secinat, ka valsts pretdarbiba korupcijai ir efektiva. Saja
konteksta publiskaja telpa biezi tiek uzsvérts notiesato amatpersonu skaita pieaugums
vai samazinajums.

Pretkorupcijas konteksta notiesato amatpersonu skaita dinamikai pievers
uzmanibu gan arvalstu, gan ari Latvijas zinatnieki. Pieméram, korupcijas pétnieks
V. Nomokonovs norada, ka diezgan nelielais tiesa izskatito korupcijas lietu skaits
vedina domat, ka korupcijas sérga ir apsédusi ari noziedzibas apkarosanas iestades.
Turpreti liels korupcijas lietu skaits tiesas parasti liecina par to, ka valsti notiek aktiva
cina ar korupciju [16, 124].

Politologe R. Karklina gramata “Korupcija postkomunisma valstis” uzsver:

“Naivs novérotajs var domat — ja ierosinatas tikai dazas lietas, tas nozimé, ka korup-

cijas limenis ir zems. Patiesiba, visticamak, ir gluzi pretéji: apsudzibu mazais skaits

var liecinat par loti augstu korupcijas limeni, ka ari par to, ka ta ir parnémusi ari tiesu

sistému.” [6, 46]
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2015. gada decembri korupcijas pétnieks V. Kalnins, komentéjot Latvijas tiesu
datus par 2014. gadu, pauz sadu viedokli:

“Mazais notiesato amatpersonu skaits atklaj satraucosu tendenci, kas liecina par
cinas pret korupciju vajinasanos. Daudz aktivaka cina ar amatpersonu korupciju bija
2005. gada, kad notiesatas tika 96 amatpersonas.” [21]

Seit pieminétie apgalvojumi pirmskietami (prima facie) ir logiski, tomér, lai
risinatu minéto problému teorétiski, ir japievérs uzmaniba ari turpmak izklastitajiem
apsvérumiem.

Pirmkart, janem veéra, ka cinai pret korupciju (raksta ar korupciju jasaprot uzti-
céta publiska resursa launpratiga izmanto$ana privatas intereseés) ir duals raksturs.

Korupcijas ierobezo$ana neap$aubami svarigi ir elementi, kas kopsakara veido
korupcijas apkarosanas apjomu:

o kriminalatbildibas noteik$ana par amatpersonas pretlikumigiem nodariju-
miem sava vai citu personu labuma gasanai, $addu nodarijumu izmeklésana un
operativa darbiba, vainigo personu sauksana pie likuma paredzétas atbildibas
(ieskaitot taisnigu un atru tiesas procesu), sodu noteik$ana un piemérosana
(spéka stajies tiesas spriedums), ar kriminalatbildibu saistito specifisko jauta-
jumu risinasana;
starptautiska sadarbiba (ieskaitot izdosanu, notiesato personu nodos$anu, sav-
starpéju tiesisko palidzibu; kriminalas tiesvedibas talaknodosanu, sadarbibu
tiesibaizsardzibas joma, kopigu izmeklésanu);
noziedzigi iegatu lidzeklu atgtsana, ka ari tehniska palidziba un informacijas
apmaina.

Jauzsver, ka pretdarbiba korupcijai ir pasakumu komplekss, kura ietilpst ari korup-
cijas novérsana, t. i., tadas situacijas nostabilizésanas, ka korupcija nenotiek, nerodas
un neizraisas [12].

Korupcijas iegrozosana nedrikst pietiekami nenovértét sadus nozimigus
mehanismus:

« varas sadali [25];

« monopolu ierobezosanu [7, 75];

« varda brivibu [24, 2] u. tml.

Korupcijas novérsana visas trijas dimensijas — iek$éja novérsana (pasa vadibas
aparata pules), aréja novérsana (neatkariga tiesu sistéma un plassazinas lidzekli [18, 105],
vélésanu sistéma [26, 73] u. tml.), ka ari kolektiva novérsana (atklatiba valsts un pasval-
dibu iestades [19, 18], t. sk. sabiedribas nodros$inasana ar informaciju) — veido spécigu,
patstavigu korupcijas pretdarbibas virzienu un var sniegt bitisku ieguldijumu korup-
cijas limena mazinasana' [23].

! Sistémiskas pretdarbibas korupcijai organizé$ana paredz ne tikai korupcija iesaistito personu
nepastarpinatu vajasanu, bet ari korupcijas novérsanas un kontroles pasakumus, ar $o jomu
saistito normativo aktu parskati$anu, amatalgu palielinasanu amatpersonam, likuma prioritasu
noteik$anu un “amatpersonu tiro roku” idejas propagandu.
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Nemot véra Seit minéto, redzams, ka jebkura valsti pret korupciju vérsta darbiba
fokuséjas galvenokart uz koruptivo parkapumu novérsanu [20] un uz koruptivo parka-
pumu atklasanu [4, 256].

Pienémums, ka valstis, kuras pieaug sodito amatpersonu skaits, korupcija sama-
zinas, jo ta tiek efektivi apkarota, ir logisks, tomér tikpat logisks ir cits pienémums —
valstis, kuras ir efektiva korupcijas novérsanas sistéma, par korupciju sodito amatpersonu
skaits mazinas.

Neaps$aubami, ka preventivais darbs ir grati pieradams un dokumentéjams [14, 98]
(pieméram, preventiva rakstura lekcijas amatpersonam var novérst dazus koruptivus
noziedzigus nodarijumus, bet $o iespéjami novérsto noziegumu skaitu nevar nedz
skaidri noteikt, nedz ari aprékinat). Ari sabiedribas informésanas un socialas reklamas
ietekmi ir grati izmérit. Turpreti represivaja segmenta valstij ir daudz vieglak rast sava
darba produktivitates pieradijumus (pieméram, Korupcijas novérsanas un apkarosanas
birojs, gatavojot ikgadéjos zinojumus par savu darbibu, fokusé sabiedribas uzmanibu
galvenokart uz sakto kriminalprocesu un sodito amatpersonu skaitu).

Cinas pret korupciju rezultatus uzskatamak var paradit ar korupcijas apkarosanas
datiem — statistisko parskatu, tiesu praksu zinam u. tml. Ipasi populara $ada pieeja
ir Latvijas kaiminvalstis — Baltkrievija un Krievija. Plassazinas lidzeklu sniegta infor-
macija liecina, ka Baltkrievija 2015. gada par koruptivo noziedzigo nodarijumu izdari-
$anu tika soditas 485 personas, kas ir par 63% vairak neka 2014. gada? [8]. Savukart
Krievija 2014. gada devinos ménesos tika notiesatas 9196 personas, bet 2015. gada $aja
pasa laika posma — 10 064 [3].

Analizéjot So informaciju par notiesato amatpersonu skaita dinamiku, nevar neap-
stridami secinat, vai $ajas valstis korupcijas apkarosana ir kluvusi efektivaka neka agrak
vai tendence ir pilnigi pretéja — koruptivo noziedzigu nodarjjumu skaits ir palielinajies,
saglabajoties diezgan stabilam par korupciju sodito procentam. Atbilde uz $o jautajumu
butu iespéjama tikai tad, ja statistikas datus par sodito amatpersonu skaitu papildinatu ar
patiesu informaciju par izdarito koruptivo noziedzigo nodarijumu skaitu $ajos periodos.

Otrkart, jaatzimé, ka, iegtistot informaciju par izdarito koruptivo noziedzigo
nodarijumu skaitu valsti (informaciju par korupcijas limeni valsti), arkartigi svariga

% Baltkrievija apkopoti tieslietu sistémas darbibas 2015. gada rezultati. Par izdaritajiem kriminal-
noziegumiem notiesati vairak neka 43 tukst. cilvéku. 2015. gada par korupciju tika soditi 485 cilvéki.
To ir par 63% vairak neka 2014. gada. Lielakajai dalai par korupciju notiesato piespriesta brivibas
atnemsana uz dazadu laiku. Saja joma visizplatitakais noziegums ir zadziba, launpratigi izmantojot
dienesta stavokli (204 notiesatie), tai seko kukulpemsana (112), kukuldo$ana (75), varas launpratiga
izmantosana (75) un pilnvaru parsnieg$ana (27).

Jurijs Caika pazinoja, ka 2015. gada tiesibsargajosas institiicijas cinai pret korupciju sakusas
istenot kvalitativi jaunas pieejas, kas devus$as pozitivus rezultatus. 2015. gada 11 méne$os atklats
31 takst. korupcijas noziegumu, turklat palielinas sabiedriski ipasi bistamo [noziegumu] apjoms,
kas buatiba veido korupcijas noziegumu kodoluy, t. sk. — kukulo$anas. Fikséts ievérojams orga-
nizéto, liela apjoma korupcijas noziegumu pieaugums. Vienlaikus palielinajies ari tiesai nosutito
kriminallietu par $a veida noziegumiem skaits, ka ari personu skaits, kas notiesatas par korupciju.
2015. gada devinos ménesos tiesas pasludinajusas 8582 notiesajosus spriedumus 9196 personam.
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ir izpétes metodologija. Informacijas ieguvé nedrikst aprobezoties tikai un vienigi ar
tiesu statistikas datu analizi, jo tiesu statistika liecina vienigi par atklatajiem noziedzi-
giem nodarijumiem, turklat tikai par tiem, kuri ir pieraditi un jau stajies spéka notie-
sajoss spriedums. Korupcijas limena noteik$ana, pamatojoties tikai un vienigi uz tiesu
statistiku, butu aplama jau tadél vien, ka korupcija ir latenta paradiba.

Ari pret korupciju vérsto darbibu efektivitates mérijumos statistikas kvantitati-
vajiem datiem ir tikai sekundara nozime.

Gan korupcijas apkarosana, gan ari novérsana statistikas dati lauj izmérit tikai
sistéemas produktivitati, nevis efektivitati, jo efektivitates noteiksana, atskiriba no pro-
duktivitates, janem véra ne tikai kvantitativos, bet ari kvalitativos raditajus. Efektivitate
galvenokart tiek raksturota ar jédzieniem “resursi” un “rezultati”. Nosakot rezultatus,
kas jasasniedz cina pret korupciju, tie jaizteic nevis ar sodito amatpersonu skaitu, bet
gan ar korupcijas limena samazinasanu valsti un atbildibas par iesaistiSanos korupcija
nenovérsamibu. Var secinat, ka raditajs “notiesato amatpersonu skaits”, ko parasti lieto
tiesu statistika, neatspogulo ne korupcijas limeni valsti, ne ari pret korupciju vérstas
politikas efektivitati [11, 4].

Lai iegttu pilnigaku ainu, papildu tiesu statistikai var izmantot starptautiskos
indeksus un parskatus, to skaita — korupcijas uztveres indeksu (anglu val. Corruption
Perceptions Index, CPI), Globalo korupcijas barometru (Global Corruption Barometer),
kukuldevéju indeksu (Bribe Payers Index, BPI), Globalo korupcijas parskatu (Global
Corruption Report), Valsts godaprata sistémas novértéjumu (National Integrity System
Assessments) un Globalo godaprata zinojumu (Global Integrity Report), tomér nekritiska
palausanas uz tajos minétajiem datiem ari nav vélama. Plasi pazistamais korupcijas
uztveres indekss (CPI), pieméram, tiek kritizéts kops ta izveides briza [5; 22, 91], noradot
uz $adam nepilnibam:

« izmantotas metodikas subjektivitate (ekspertus un uznémeéjus ladz novértét

vinu valsts parvaldes aparata korumpétibu);

« aptaujato respondentu lojalitates probléma;

« indeksa noteik$ana nav atrisinata probléma ar termina “korupcija” robezu
noteikSanu;

o pastav bazas par pasas Starptautiskas pretkorupcijas organizacijas (Transparency
International)* iespéjamo korumpétibu un politisko ietekméjamibu (tiek paustas
aizdomas, ka CPI grafiks atspogulo nevis realo iek$éjo situaciju valsti, bet gan
aréjo novérotaju attieksmi pret valsts valdibu).

Tomér, manuprat, daudz batiskaka CPI probléma ir ta, ka — lidzigi ka mediji —,

parspiléjot korupcijas skandalus, ta var negativi ietekmét sabiedribas uzticésanos [1, 83].

* Transparency International ir 1993. gada dibinata starptautiska nevalstiska organizacija, kas cinas
pret korupciju un pievérs$ sabiedribas uzmanibu $ai problémai. Ta regulari, reizi gada, aprékina
valsts korupcijas uztveres indeksu.
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Sis indekss tiek atspogulots plagsazinas lidzeklos, tapéc tas var ietekmét sabiedribas
viedokli un ar laiku klat par sabiedribas pasas piepildamo paregojumu (anglu val. self-
fulfilling prophecy) (27, 841]. Turklat starp korupcijas uztveri un realiem koruptiviem
notikumiem var bt liela atskiriba, ko pastarpinati pierada ari Latvijas piemeérs: atbilstigi
korupcijas uztveres indeksa datiem Latvijas iedzivotaju uztveré viszemakais korupcijas
limenis bija 2006.-2008. gada, kad bija pieaudzis vinu pasu labklajibas limenis. Tacu
neatbildéts paliek jautajums, vai tiesam korupcijas limenis 2006.—2008. gada Latvija bija
mazaks neka 2005. un 2009. gada [10, 120]?

Korupcijas limena noteiksana jaizmanto vairaki un dazadi instrumenti, — ari socio-
logiskas aptaujas. Latvija pédéjo piecu gadu laika ir bijis diezgan daudz pétijumu par
korupciju, pieméram, 2011. gada — “Uznémeéju attieksme pret korupcijas jautajumiem”,
Latvijas uznéméju aptauja (SKDS aptauja 2011. gada novembri); 2012. gada — “Attieksme
pret korupciju Latvija”, Latvijas iedzivotaju aptauja (tirgus un sociologisko pétijumu
agenturas “Latvijas Fakti” aptauja 2012. gada novembri); 2013. gada — “Eirobarometra
zinojums par iedzivotaju saskarsmi ar korupciju ES dalibvalstis”, “Eirobarometra zino-
jums par korupciju uznémeéjdarbiba ES dalibvalstis”; 2014. gada — “Cik demokratiska ir
Latvija? Demokratijas audits, 2005-2014” (Latvijas Universitates Socialo un politisko
pétijumu institata publikacija, zin. red. Juris Rozenvalds), “Attieksme pret korupciju
Latvija”, Latvijas iedzivotaju aptauja (sabiedriskas domas aptauja “Attieksme pret korup-
ciju Latvija” 2014. gada aprili); Eiropas pretkorupcijas zinojums (Eiropas Komisija, 2014);
2015. gada — “Korupcijas novérsana valsts sektora™ [9].

Korupcijas limena noteiksana mérka sociologiskie pétijumi ir daudz lietderigaki
neka tiesu statistikas dati vai starptautiskie indeksi, jo sociologiskie pétijumi:

o layj izzinat korupciju konkréta joma — prokuratara, policija, medicinas

iestadés u. tml,;

« sociologisko pétljumu dati tiek ieguti isa laika posma, kas nodrosina datu

aktualitati;

o plasais respondentu skaits, t. sk. intervijas ielas, lauj ar lielaku ticamibas pakapi

identificét korupcijas izplatibu.

Tomeér ari sociologiskajiem pétijumiem ir triakumi, pieméram:

« respondentu atbilzu patiesums (atseviskas personas var atbildét uz jautaju-

miem negodigi, dazi var apzinati sagrozit savas atbildes);

« nepieciesamiba ieguldit lielus cilvékresursus pétijjuma veiksanai;

« salidzinamibas probléma starp lokala izpété iegiitajiem datiem un starptautis-

kajiem pétijumiem.

Turklat pétijumos iegito datu ticamiba javérté, atceroties, ka:

« sabiedriba ir heterogéns veidojums, tapéc dazadas sabiedribas grupas (pieméram,

socialas) atskirigi uztver korupciju® [15, 363];

® Prevention of Corruption in the Public Sector in Eastern Europe and Central Asia.
¢ PécI. Meni (Y. Meny) domam, tas, vai sabiedriba kadu darbibu uzskata par koruptivu, ir atkarigs no
sabiedribas tolerances limena (no skaitliskiem un simboliskiem efektiem), ka ari no kontroles limena.
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 pirms analizét iegiitos rezultatus, batu janosaka, vai sabiedriba uztver korup-
ciju ka socialu problému un cik liela tolerance pret korupciju ir sociologiskaja
pétijuma iesaistitajiem respondentiem;

« sabiedriba atzist korupcijas sekas par socialu problému tikai tad, kad korupcija

sasniedz kritisko robezu’ [17, 85];
« korupcija tiks sociologiski atpazita un atzita par socialu problému tikai tad, kad
to vispirms atzis sabiedriba® [2, 299].

Gan tiesu statistikai, gan starptautiskajiem indeksiem, gan ari sociologiskajiem
pétijumiem ir vairaki trakumi, tadé] ticama korupcijas limena noteiksanai batu lietde-
rigi visu $o avotu izmantosana vienlaikus.

Treskart, svarigi, lai valstu valdibu pastiprinata uzmaniba korupcijas raditajiem
statistiskajas atskaités nefokusétos uz sodisanas par maznozimigiem korupcijas gadiju-
miem (t. s. apakséjo korupciju) kvantitativajiem raditajiem, atstajot bez ievéribas daudz
svarigaku, t. i., augstaka limena un vérienigaku korupciju. Augstaka (elitara) korupcija,
atskiriba no apakséjas korupcijas, parasti ir politiska, nevis birokratiska korupcija un
var ietekmét ievérojami plasaku subjektu loku, turklat tas sekas var izpausties ne tikai
istermina, bet ari ilgtermina, $adi veicinot elitaras korupcijas sevisku bistamibu.

Austrumeiropas valstis, kur visa regiona prokurori un tiesnesi reti uzdrikstas
izmeklét vado$u amatpersonu darbibas [6, 23], ipasi batiski ir pamanit un turét uzma-
nibas loka elitaras korupcijas riskus. Valstis, kuras korupcija ir plasi izplatita, panakt
notiesato personu skaita pieaugumu ir daudz vieglak neka valstis, kuras korupcijas
limenis ir zems. Tomér, ka tika noradits ieprieks, pret korupciju vérsto politiku jebkura
valsti vajadzétu virzit ta, lai neparprotama un neapstridama klatu atbildibas nenovér-
$amiba visos korupcijas slanos, it ipasi augstakaja, ko ir daudz gratak sodit neka sikus
kukulpémeéjus. Arkartigi svarigi ir izskaust praksi, ka augstaks korupcija iesaistita amats
nodrosina vinam lielaku nesodamibas iespéju [13, 23].

Secinajumi

1. Raksta meérkis bija analizét, vai par koruptivajiem noziedzigiem nodariju-
miem notiesato amatpersonu skaits liecina par efektivu cinu pret korupciju.
Pétljuma rezultati liecina, ka nepastav zinatniski pieradita korelacija starp

raditaju “par korupciju notiesato amatpersonu skaits” un valsti realizéto pret
korupciju vérsto darbibu efektivitati.

7 Pirms traktét korupciju ka socialo problému, nepieciesams ir sertificét un klasificét atseviskas
prasibas, pieméram, prasibu formulét korupcijas problému, prasibu sabiedribai atzit $o problemu
ka buatisku, prasibu sagaidit valsts politiskas elites reakciju.

8 Sis secinajums izriet no pienémuma, ka korupcijas probléma ir saistita ar realitates uztveri un inter-
pretaciju. Sadu pieeju apstiprina ari H. Blumers (H. Blumer.), kur$ norada, ka socialas problémas
ir kolektivas apzinas produkts, nevis objektivu socialo apstaklu kopums.
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2. Pétot korupcijas novérSanas un apkarosanas jomu, kvantitativajiem radita-
jiem javelti Ipasa uzmaniba. Raditajs “par korupciju notiesato amatpersonu
skaits” neliecina par korupcijas limeni valsti, ka ari par politikas, kas vérsta
pret korupciju, efektivitati.

3. Sodito personu skaita samazinajums liecina par cinas pret korupciju samazi-
nasanos tikai taja gadijuma, ja korupcijas realais limenis valsti paliek nemainigs
vai pieaug. Tacu gadijuma, ja efektivas korupcijas novérsanas rezultata valsti
korupcijas limenis samazinas, tad sodito personu skaita samazinajumu var
veértét ka likumsakarigu.

4. Tiesu statistikas datu dinamikas analize ir obligati japapildina ar korupcijas
limena dinamikas analizi, nemot véra gan starptautiskos indeksus, gan ari
sociologisko aptauju rezultatus. Korupcijas pretdarbibas dualais raksturs nelauj
precizi noskirt un izmérit procentos apkarosanas devumu un korupcijas noveér-
$anas devumu. So problému var noveérst, izmantojot sociologiskas aptaujas,
kuras uzzinatais sabiedribas viedoklis ir attiecinams uz kopéjo vértéjumu par
darbibam, kas vérstas pret korupciju.

5. Pret korupciju vérstas politikas efektivitates galvenais raditajs ir nevis sodito
amatpersonu skaita pieaugums, bet gan korupcijas limena mazinasanas valstiun
atbildibas nenovérsamibas principa stingra ievérosana. Katrai valstij japanak,
lai pie atbildibas tiktu saukts nevis lielakais korupcija iesaistito personu skaits,
bet gan procentuali lielakais korupcija iesaistitais personu daudzums, turklat
vairak fokuséjoties uz augstaka ranga korupcijas gadijumiem, nevis sadzives
korupcijas gadijumiem. Minéto procentualo lielumu var ietekmét, gan veici-
not korupcijas apkarosanu (sodot lielako personu skaitu), gan ari mazinot to
personu skaitu, kuras izdara koruptivus noziedzigus nodarijumus (t. i., veicinot
korupcijas novérsanu).

Dynamics of Condemned Officials in Context
of Fight against Corruption

Abstract

The article is devoted to the research of a significant problem — correlation
between indicators of the number of condemned officials and efficiency of fight against
corruption. In the article it is investigated whether increase/reduction of the number of
condemned officials demonstrates a more effective fight against corruption. The results
of the research demonstrate that there is no scientifically proven correlation between
the indicator of the number of condemned officials and the efficiency of fight against
corruption in the state.

Keywords: fight against corruption, dynamics of condemned officials.
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Raksta atspogulotas Latvijas Republikas Satversmes tiesas nolémumos ietvertas
atzinas par Latvijas Republikas Satversmes reguléjumu un ta interpretaciju valsts
drosibas jautajumos. Ipasa uzmaniba veltita tiesu prakses analizei, aplikojot metodo-
logiju, kas palidz panakt lidzsvaru starp nepiecieSamibu novérst valsts drosibas
apdraudéjumus un nepieciesamibu aizsargat pamattiesibas.
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ribas dros$iba, demokratiskas iekartas aizsardziba.

levads

Drosiba ir gan personas pamattiesibu elements [5, 5], gan ari vértiba, kurai demo-
kratiska sabiedriba ir batiska nozime. Viens no svarigakajiem valsts uzdevumiem ir
gadat par savu iedzivotaju drosibu. Savukart valsts no tas iedzivotajiem var prasit lidz-
dalibu drosibas uzturésana, pieméram, obligatu islaicigu dalibu militaraja dienesta.
Tadeél drosiba ir fundamentals konstitucionalo tiesibu jautajums, definéjot valsts un tas
iedzivotaju savstarpéjas attiecibas [4].

Britu filozofs un politikas teorétikis Dzons Stjuarts Mills jau 1857. gada nora-
dijis, ka lidz ar konstitucionalas kontroles iedibinasanu kluvis iespéjams nodrosinat
pilsonisko jeb socialo brivibu [10]. Konstitucionalisma attistibas rezultata par aksiomu

! Visas $aja raksta ietvertas atzinas ir balstitas uz autores personiskajiem uzskatiem un parlie-
cibu un nav saistosas nevienai institicijai vai organizacijai, kura vina darbojas. Raksta tapsanu
iedvesmoja daliba starptautiskaja studentu seminara “Human Rights vs. National Security Should
Freedom be Restricted to Safeguard Freedom?” Kelné 2015. gada novembri.
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kluvusi téze, ka konstitucionala tiesa ir viens no efektivakajiem pamattiesibu un demo-
kratiskas un tiesiskas valsts vértibu aizsardzibas mehanismiem. Musdienu demokra-
tiskas un tiesiskas valsts attistiba ir nesaraujami saistita ar centieniem panakt lidzsvaru
starp konstitucionalo vértibu aizsardzibu un pamattiesibu ievérosanu. Tiesi konstitu-
cionala tiesa ir ta institicija, kura savos noléemumos formulé pamattiesibu aizsardzibas
standartu un norada veidu, ka rodams sapratigs lidzsvars starp pamattiesibu ievéro$anu
un konstitucionalo vértibu aizsardzibu.

Raksta atspogulotas Latvijas Republikas Satversmes tiesas (turpmak — Satversmes
tiesa) noléemumos ietvertas atzinas par Latvijas Republikas Satversmes (turpmak —
Satversme) reguléjumu un ta interpretaciju valsts drosibas jautajumos. Ipasa uzmaniba
veltita tiesu prakses analizei, izgaismojot metodologiju, kas palidz panakt lidzsvaru starp
nepiecieSsamibu novérst valsts drosibas apdraudéjumus un nepiecieS$amibu aizsargat
pamattiesibas. Raksta mérkis ir noskaidrot, kadi valsts drosibas labad paredzéti pamat-
tiesibu ierobezojumi uzskatami par samérigiem un tatad atbilstosiem Satversmei.

Valsts drosibas intereses

Ilgstosais kar$ pret terorismu, jaunais terorisma vilnis, kas velas pari Eiropai,
un daudzviet pasaulé uzliesmojosie militarie konflikti ir pamats nopietnai diskusijai
par jauna veida valsts un sabiedribas drosibas aizsardzibas pasikumu nepieciesamibu.
Dazadu apdraudéjumu novérsanai tiek piedavati gan praktiski risinajumi (pastiprinata
drosibas kontrole), gan normativo aktu grozijumi (dazadi ierobezojumi). Lai novérstu
jaunus valsts un sabiedribas drosibas apdraudéjumus, likumdevéjs nosaka butiskus
pamattiesibu un pamatbrivibu ierobezojumus.

Atbilstosi Satversmé nostiprinatajam parlamenta virsvadibas principam Saeimai
ir tiesibas izlemt Latvijas valstij un sabiedribai svarigus jautajumus [12]. Ari attieciba uz
valsts drosibas jautajumiem Saeimai ir pieskirtas tiesibas rikoties Satversmé noteiktaja
apjoma un kartiba. Satversme Saeimai dod dazadus instrumentus, lai ta varétu aizstavét
valsts drosibas intereses, proti, Saeima bauda ricibas brivibu, izvéloties veidu, ka tiks
sargata valsts drosiba.

Pasreizéja geopolitiskaja situacija valstij javeic mérktiecigi pasakumi, lai aizsar-
gatu savas intereses un drosibu, tostarp ari pilnveidojot kriminaltiesibu reguléjumu [8].
12. Saeima, lai nodro$inatu iespéju vérsties pret hibridkara raditiem Latvijas drosibas
apdraudéjumiem un ar kriminaltiesiskiem lidzekliem laikus reagétu uz iespéjamo apdrau-
déjumu, kas vérsts pret Latvijas Republiku un tas pamatinteresém, vai citadu Latvijas nacio-
nalas drosibas interesu apdraudéjumu, izstradajusi grozijumus Kriminallikuma (KL) [56].

Sa likumprojekta anotacija noradits, ka

“panti, kas paredz atbildibu par noziedzigiem nodarijumiem pret valstisko neatkaribu,

teritoriju, konstitucionalo iekartu un valsts likumigo varu (turpmak ari — valsts pamat-

intereses), nav mainiti kop$ KL stasanas spéka 1999. gada (grozitas ir tikai sankcijas).

Lidz ar to spéka esosais reguléjums vairs nenodro$ina nacionalas drosibas interesu

aizsardzibu pilna apjoma. Tas nav pietiekams un atbilsto$s, nemot véra misdienas

pastavos$os valsts drosibas apdraudéjumus.” [9]
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No Saeimas apsvérumiem var secinat, ka par valsts drosibas apdraudéjumu tiek
uzskatita vér$anas pret valsts neatkaribu, teritorialo vienotibu, konstitucionalo iekartu
un likumigo varu. Likumprojekta paredzéti kriminalsodi par darbibu, kas vérsta pret
Latvijas Republikas valstisko neatkaribu vai suverenitati vai kas vérsta uz valsts terito-
rialas vienotibas grausanu, valsts varas gasanu vai valsts iekartas grozisanu [9]. Tatad,
péc Saeimas ieskata, ari valsts suverenitates apdraudéjums ir valsts drosibas jautajums.

12. Saeimas izstradatie grozijumi Kriminallikuma atbilst “karojosas demokra-
tijas” [3] un “aizsargaties spéjigas demokratijas” konceptiem [1]. Atbilstosi siem koncep-
tiem valstij ir tiesibas veikt tas konstitucionalas iekartas apdraudéjumu novérsanai
nepieciesamos pasakumus, proti, Satversmé ietvertas tiesibas nedrikst izmantot ar
noltku iznicinat Latvijas valsts neatkaribu un / vai demokratisko iekartu, jo pretéja
gadijuma zustu pasas Satversmes pastavésanas pamats un jéga [2].

Likumdevéjam ir plasa ricibas briviba noteikt sodus par konkrétiem nodariju-
miem, ka arl paredzét nosacijumus personas atbrivosanai no atbildibas par $iem noda-
rijumiem. Sadu regulégjumu pienemot, likumdevéjs parasti balstas uz prieksstatiem,
uzskatiem un vértibam, ko akceptéjusi sabiedriba un ko tas ir tiesigs izteikt normativa
veida. Likumdevéjs, veidojot sodu politiku, nosaka personas uzvedibas ietvarus un tade-
jadi aizsarga sabiedribas drosibu [48]. Tomér nav $aubu, ka kriminalatbildiba janosaka
par antikonstitucionalu ricibu [57], proti, kriminali sodama butu tikai tada darbiba vai
bezdarbiba, ar kuru tiek parkaptas augstaka juridiska spéka tiesibu normas.

Demokratiskas valsts iekartas aizsardziba un valsts drosibas aizsardziba pielauj
tikai tadus personu pamattiesibu ierobezojumus, kuri saskanoti ar Satversmi un cilvéka
pamattiesibam [56]. Tatad ir javérté, vai likumdevéjs nav acimredzami parkapis tam
Satversmé noteiktas ricibas brivibas robezas. Par Satversmé noteikto ricibas brivibas
robezu parkapsanu batu uzskatams, pieméram, tas, ka tiesibu norma buatiski apdraud
personas pamattiesibas [48, 10].

Lai noskaidrotu likumdevéja ricibas brivibas robezas, tam nosakot pamattiesibu
ierobezojumus nolika aizsargat valsts drosibu, vispirms janoskaidro Satversmes
normu tvérums. Satversmeé expresis verbis nav minéta valsts drosiba. Tapéc sis jédziens
noskaidrojams Satversmes iztulkosanas cela [11].

Demokratiskas iekartas un sabiedribas
drosibas aizsardziba

Satversmes 116. panta cita starpa paredzéts, ka personas tiesibas, kas noteiktas
Satversmeé, var ierobezot likuma paredzétajos gadijumos, lai aizsargatu citu cilvéku tie-
sibas, demokratisko valsts iekartu, sabiedribas drosibu, labklajibu un tikumibu [6]. Tadél
legitims pamattiesibu ierobezosanas mérkis var btt vienigi Satversmes 116. panta nostip-
rinato konstitucionalo vértibu aizsardziba, proti, ikviena personas pamattiesibu ierobezo-
juma pamata ir jabut apstakliem un argumentiem, kadé| tas vajadzigs. Tatad ierobezojums
tiek noteikts svarigu interesu — legitima mérka — labad [25].
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Satversme neatzist valsts drosibu par legitimu mérki pamattiesibu ierobezo$anai.
Tas nozimé, ka likumdevéjs nav tiesigs ierobezot Satversmé noteiktas pamattiesibas,
atsaucoties vienigi uz nepieciesamibu aizsargat valsts drosibu. Likumdevéjs, pamat-
tiesibas ierobezojot, rikojas nevis péc savas iniciativas, bet gan pamattiesibu ierobe-
zosanas klauzula noteiktajos ietvaros [7, 740], t. i., likumdevéjs ir tiesigs pamattiesibu
ierobezojumus noteikt vienigi Satversmes 116. panta ietvaros, jo $1 Satversmes norma
formulé pamattiesibu ierobezosanas klauzulu. Turklat tas nozimeé, ka vienigi to konsti-
tucionalo vértibu aizsardziba, kuras minétas Satversmes 116. panta, var bat legitims
pamattiesibu ierobezosanas mérkis.

Satversmes 116. pants uzskatams par viskomplicétako konstrukciju Satversmes
8. nodala [7, 740]. Sis Satversmes normas pieméro$anas nosacijumus ir formuléjusi
Satversmes tiesa savos nolémumos. Tadé] Satversmes tiesas noléemumos paustas atzinas
izmantojamas, lai noskaidrotu, ciktal pamattiesibu ierobezosana ir pielaujama valsts
drosibas aizsardzibas labad.

Satversmes tiesa valsts drosibas apdraudéjumus ir saistijusi ar tadam Satversmes
116. panta noteiktam konstitucionalajam vértibam ka demokratiska iekarta un
sabiedribas drosiba. Tatad tiesibu normas merkis var bat valsts drosibas aizsardziba,
tomeér $aja norma paredzéta pamattiesibu ierobezojuma legitimais mérkis batu jare-
duce lidz konstitucionalo vértibu — demokratiskas iekartas un sabiedribas drosibas
aizsardzibai.

Sabiedribas drosiba ir saistama ar demokratiskas valsts iekartas aizsardzibu un
tiek atzita par reguléjuma legitimo mérki galvenokart tad, kad tiek skarti jautajumi
par valsts vai sabiedribas drosibas apdraudéjumiem [41, 12.2.]. Satversmes tiesa nora-
dijusi, ka jédziena “sabiedribas drosiba” saturs demokratiskas valstis ir orientéts uz
publisko interesu aizsardzibu [23, 13]. Lai Saeima varétu sabiedribas dro$ibu izvirzit ka
tiesiska reguléjuma legitimo meérki, tai japamato objektivi konstatéjama vai iespéjama
saikne starp konkréta tiesiska reguléjuma pienemsanu un sabiedribas drosibas stipri-
nasanu, drosibas apdraudéjuma novérsanu vai mazinasanu. Turklat salidzinajuma ar
Satversmes 116. panta paredzétajam “citu personu tiesibam” “sabiedribas drosibas”
izvirzisanai par tiesiska reguléjuma legitimo meérki ir vél stingraki prieksnoteikumi
[41, 12.2.].

Satversmes tiesa ir formuléjusi arkartigi stingrus kritérijus sabiedribas drosibas
izvirzisanai par pamattiesibu ierobezosanas legitimo mérki. No Satversmes tiesas
nolémumiem izriet, ka likumdevéjam vajag gan juridiski pamatot to, ka attiecigais
pamattiesibu ierobezojums patiesam ir nepieciesams sabiedribas drosibas aizsardzibai,
gan ari uzradit reala vai potenciala apdraudéjuma objektu. Satversmes tiesas argumen-
tacija ir balstita uz pamattiesibu koncepta postulatiem, proti, pamattiesibu garantijas
lidztekus varas dalisanas principam ir obligats modernas demokratiskas un tiesiskas
valsts funkcionésanas priek$noteikums [7, 738]. Ka no pilsoniskajam un politiskajam
tiesibam, ta ari no ekonomiskajam, socialajam un kultaras tiesibam izriet valsts piena-
kums gan ievérot, gan aizsargat, gan ari nodros$inat pamattiesibas. Pienakums ievérot
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pamattiesibas nozimé to, ka valstij ir pienakums atturéties no iejauksanas personas
tiesibas. Pamattiesibu aizsardziba nozimé to, ka valstij ir pienakums aizsargat personas
pamattiesibas no citu privatpersonu iejauksanas tajas. Savukart pienakums nodro$inat
pamattiesibas nozimeé, ka valstij javeic konkréti pasakumi, lai pamattiesibas varétu tikt
istenotas [34]. Valsts pienakumi pamattiesibu joma nozimé, ka var tikt noteikti vienigi
tadi ierobezojumi, kas demokratiska sabiedriba nepieciesami, lai aizsargatu konsti-
tucionalas veértibas.

Satversmes tiesa noradijusi, ka cilvéka tiesibu un brivibu efektiva isteno$ana vis-
labak ir iespéjama demokratijas apstaklos [53, 15.1.]. Tapéc ari demokratiska valsts
iekarta uzskatama par konstitucionalu vértibu, kuru nepieciesams aizsargat. Sada
ideja ekspresis verbis atspogulota Satversmes 116. panta. Satversmes tiesa uzsvérusi,
ka demokratiska valsts iekarta nav iedomajama bez sakartotas un pienacigi aizsar-
gatas valsts parvaldes darbibas, kas garanté gan sabiedribas drosibu, gan citu cilvéku
tiesibas. Savukart efektivas valsts parvaldes darbibas nodrosinasana ir ciesi saistita
ar tadu pienakumu uzlik$anu personam, kuri vérsti uz valsts un sabiedribas drosibas
interesu aizsargasanu, nekartibu un noziegumu nepielausanu un tiesas autoritates un
objektivitates saglabasanu [22, 26]. Pamattiesibu ierobezosana demokratiskas valsts
iekartas aizsardzibas labad ir balstita uz tézi, ka pamattiesibas var tikt ierobezotas, ja tas
nepieciesams citu tadu konstitucionalo vértibu aizsardzibai, bez kuram nav iespéjams
nodro$inat sabiedribas turpmaku pastavésanu [7, 740].

Satversmes tiesas tiesnesi savas atseviskajas domas noradijusi, ka demokratiskas
valsts iekartas aizsardziba ir viens no Satversmes 116. panta minétajiem legitima-
jiem cilvéktiesibu ierobezo$anas mérkiem, jo cilvéktiesibas nedrikst tikt izmantotas,
vérsoties pret demokratisko valsts iekartu. Atbilstosi pasaizsargajosas demokratijas
principam demokratiska valsts iekarta ir jaaizsarga pret méginajumiem to likvidét vai
traucét tas spéju funkcionét [14, 8]. Ari Satversmes tiesa noradijusi, ka valsts ir jaaiz-
sarga no tiem, kuri ar savu darbibu pieradijusi, ka nav lojali pret demokratisko valsts
iekartu, t. i, no personam, kuras stradajusas okupacijas varas istenotas tie$as apspie-
$anas un tie$o represiju aparata. Tadéjadi bijusajiem VDK darbiniekiem noteiktais
ierobezojums, respektivi, aizliegums pildit valsts dienestu, atbilst “aizsargaties spéjigas
demokratijas” principam [28, 11.1.].

No Satversmes tiesas prakses analizes izriet, ka legitimais mérkis “demokra-
tiskas valsts iekartas aizsardziba” ir saturiski Sauraks neka legitimais mérkis “sabied-
ribas drosiba”. Tatad legitimais mérkis “sabiedribas drosiba” ietver sevi ari nacionalo
drosibu un Latvijas teritorialo vienotibu [16, 6]. Satversmes tiesas tiesnesi atseviskajas
domas paudusi viedokli, ka jédziens “sabiedribas drosiba” demokratiska valsti nozimeé
cilvéka dzivibas, brivibas, veselibas, goda un ipasuma aizsardzibu [14, 8]. Demokra-
tiskas iekartas aizsardziba ka legitims pamattiesibu ierobezosanas meérkis saturiski
ir saistita ar konstitucionalas kartibas aizsardzibu un butu saistama ari ar konstitucio-
nalo vértibu ievérosanu un aizsardzibu. Tapéc var secinat, ka abi sie legitimie mérki ir
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saturiski ietilpigi un viena un ta pati vértiba var tikt aizsargata ar abiem Siem mérkiem.
Tas nozimé, ka viens pamattiesibu ierobezojums var tikt noteikts vairaku legitimu
mérku sasnieg$anas labad.

Tiesibu normas mérkis gan batu janoskir no pamattiesibu ierobezojuma legitima
mérka. Likuma visparéjais mérkis vai citi tiesibpolitiskie mérki var lielaka vai mazaka
méra sakrist ar pamattiesibu ierobezojuma legitimo meérki vai laut to precizak identificét,
tomér to noskaidrosana nav galvenais ierobezojuma izvértésanas jautajums. Pamattiesibu
ierobezojuma samérigums javerté kopsakara tiesi ar $a ierobezojuma legitimo mérki, nevis
tiesibpolitiskajiem mérkiem, kurus likumdevéjs véléjies sasniegt. Tapéc Satversmes tiesai
ir janoskaidro konkréta pamattiesibu ierobezojuma legitimais mérkis, proti, ta batiska
interese, kuras nodrosinasanas labad ierobezotas personas pamattiesibas [15, 4].

Pamattiesibu ierobezojuma legitima mérka noskaidrosana ir saistita ar Satversmes
116. panta ietverto jédzienu satura noskaidrosanu. Lai gan demokratiskas iekartas aiz-
sardziba un sabiedribas drosiba ir saturiski ietilpigi jédzieni un to saturs atseviskos
gadijumos var parklaties, tomér $o legitimo mérku izvirzisanas nosacijumi bttu skirami.
Satversmes normu tulko$anas rezultata ir secinats, ka ikvienam vardam Satversmeé ir
patstaviga nozime, proti, ja kadam formuléjumam Satversmeé ir pieskirts noteikts saturs,
tad tas obligati janem véra, lai attiecigo Satversmes normu piemérotu pareizi [35, 19.3.].

Pamattiesibu aizsardzibas standarts

Atbilstosi Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijai (turp-
mak — Konvencija) atseviski cilvéktiesibu ierobezojumi var tikt attaisnoti, ja tie noteikti
valsts jeb nacionalas drosibas (national security) interesés [5], ka ari lai aizsargatu sabied-
ribas drosibu (public safety) [5] vai sabiedrisko kartibu (public order) [5]. Konvencija
pamattiesibu ierobezo$anas klauzulas izmantotas, nosakot ierobezosanas nosacijumus
un kritérijus atseviski katrai no pamattiesibam. Tapéc Konvencijas ietvaros var diskutét
tikai par katras konkrétas pamattiesibas ierobezosanas pielaujamibu, nosacijumiem un
kritérijiem.

Ta ka Satversmes limeni par legitimu mérki pamattiesibu ierobezo$anai atzis-
tama tikai sabiedribas drosiba un demokratiskas iekartas aizsardziba, butu vérts diskutét
par to, ka Konvencija ietvertie nosacijumi un kritériji tiek projicéti uz Satversmé pare-
dzétajam pamattiesibam un to ierobezo$anu.

Satversmes tiesa lieta Nr. 2000-03-01 noradijusi, ka gadijumos, ja ir Saubas par
Satversmeé ietverto cilvéktiesibu normu saturu, tas tulkojamas péc iespéjas atbilstosi
interpretacijai, kada tiek lietota starptautisko cilvéktiesibu normu piemérosanas prakse.
Eiropas Cilveéktiesibu tiesas (turpmak — ECT) prakse atbilstosi saistibam, ko Latvija uzné-
musies, ir obligata attieciba uz Konvencijas normu interpretaciju un izmantojama ari attie-
cigo Satversmes normu tulko$anai [16, 5]. Saja lieta Satversmes tiesa pirmo reizi formulé
tadu Satversmes iztulkosanas lidzekli ka Satversmes atvértiba starptautisko cilvéktiesibu
normam. Tatad, noskaidrojot Satversmé noteikto pamattiesibu saturu, janem véra Latvijas
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starptautiskas saistibas cilvéktiesibu joma [42, 8.1.]. No Satversmes 89. panta izriet iespéja
un nepiecieSsamiba, interpretéjot Satversmé ietvertas pamattiesibas, piemérot starptau-
tisko cilvéktiesibu normas [25].

Laika gaita Satversmes tiesa attistijusi doktrinu par Satversmes atvértibu starp-
tautisko cilvéktiesibu normam, nosakot minimalos pamattiesibu aizsardzibas standartus
un apzinot starptautisko cilvéktiesibu normu piemérosanas prakses nianses. Satversmes
tiesa noradijusi, ka starptautiskas cilvéktiesibu normas un to piemérosanas prakse
konstitucionalo tiesibu limeni kalpo par interpretacijas lidzekli, lai noteiktu pamat-
tiesibu un tiesiskas valsts principu saturu un apjomu, ciktal tas nenoved pie Satversmé
ietverto pamattiesibu samazinasanas vai ierobezo$anas [25, 5]. Tatad, ja no Konvencijas
normam un to interpretacijas ECT praksé izriet, ka noteiktas Konvencija nostiprinatas
cilvektiesibas aptver konkrétu situaciju, tad $i situacija parasti ietilpst ari Satversmeé
nostiprinato attiecigo pamattiesibu tvéruma. Savukart tad, ja Konvencija nostiprinatas
cilvektiesibas konkréto situaciju neaptver, tas pats par sevi vél nenozimé, ka $i situa-
cija neietilpst attiecigo Satversmé nostiprinato pamattiesibu tvéruma. Sada gadijuma
Satversmes tiesai japarliecinas, vai kadi apstakli nenorada uz to, ka Satversmé ir pare-
dzéts augstaks pamattiesibu aizsardzibas limenis [46,12.1.].

Tatad doktrina par Satversmes atvértibu starptautisko cilvéktiesibu normam
paredz, ka Satversmé ietverto pamattiesibu minimalais saturs ir tads pats ka Konvencija
paredzéto tiesibu saturs, tomér Satversme var paredzét ari plasaku pamattiesibu saturu.
Turklat §1 doktrina layj izvirzit tézi, ka atseviskos gadijumos ir problematiski piemérot
Konvencija minétos pamattiesibu ierobezo$anas kritérijus, jo Satversme var paredzét ari
augstaku pamattiesibu aizsardzibas limeni. Tas nozimé, ka ikviena gadijjuma ir janoveérté
Satversmé un Konvencija paredzétais pamattiesibu aizsardzibas limenis. Ja, interpretéjot
kadu starptautisko tiesibu normu, secinams, ka Satversme garanté plasaku attiecigas
pamattiesibas aizsardzibu, nedrikst aprobeZoties vienigi ar starptautisko tiesibu normas
piemérosanu, bet nepiecieSsams piemérot ari Satversmes normu [26].

Janorada, ka Satversmes tiesa sava praksé Satversmes 116. panta saturu jau ir
paplasinajusi ar kritérijiem, kas expressis verbis taja nav minéti. Pieméram, 2010. gada
22. februara sprieduma lieta Nr. 2009-45-01 Satversmes tiesa norada, ka:

“Satversme varda brivibas ierobezojumus noteikusi visparigi, savukart Konvencija
dod konkrétakus kritérijus. Tapéc attieciba uz pielaujamiem plasakajiem varda bri-
vibas ierobezojumiem Satversmes normas jainterpreté Konvencijas 10. panta izpratné.
[..] no ieprieks citétas Satversmes tiesas atzinas izriet, ka pamattiesibu uz varda brivibu
ierobezojuma meérkis atzistams par legitimu tikai tad, ja tas atbilst ne vien Satversmes
116. pant3, bet ari Konvencijas 10. panta minétajiem mérkiem, kuru labad var iero-
bezot varda brivibu.” [40]

Sis secinajums péc bittibas ir balstits uz doktrinu par Satversmes atvértibu starp-
tautisko cilvéktiesibu normam. Ja runa ir par Satversmes 116. panta satura paplasinasanu,
izmantojot metodologiju, kas balstita uz Satversmes atvértibu starptautisko cilvéktiesibu
normam, nepiecie$ams izskirties par to, kam pieskirama prioritate — konstitucionala
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likumdevéja gribai vai Satversmes 89. pantam [1]. Turklat nepieciesams argumentét to,
kapéc konkrétaja gadijuma batu piemérojami Konvencijas nosacijumi, ka ari sniegt
juridiskus argumentus par attiecigo pamattiesibu aizsardzibas standartu Satversmes
un Konvencijas ietvaros.

Saja sakara janorada, ka diskusija par legitima mérka konstrukciju ir fundamentala,
jo no tas ir atkarigs ari pamattiesibu ierobezojuma samériguma izvértéjums.

Tiesas kontrole

Cilvéktiesibu aizsardziba ka viena no svarigakajam tiesiskas valsts garantijam
paredz valsts pienakumu nodrosinat efektivu aizsardzibu ikvienam, kura tiesibas ir
parkaptas [17, 1.

Likumdevéja riciba, nosakot atsevisku pamattiesibu istenosanas kartibu vai
ierobezojumus, ir paklauta tiesas kontrolei. Likumdevéjam ari $ajos gadijumos jari-
kojas Satversmes ietvaros, savukart tiesu varai japarbauda, vai likumdevéjs ir ievérojis
Satversmes prieksrakstus [7, 741]. Pamattiesibas var ierobezot tikai Satversmé noteik-
tajos gadijumos, kad tas nepiecieSsams svarigu sabiedribas interesu aizsardzibai un tiek
ievérots samériguma princips [27].

Satversmes tiesa ir noradijusi, ka drosibas dienestiem jabiut pilnvarotiem istenot
savu mérki — sargat valsts drosibu, bet tiem nevar tikt dota nekontroléjama iespéja
parkapt pamattiesibas un brivibas. Ir japanak lidzsvars starp demokratiskas sabiedribas
tiesibam uz nacionalo drosibu un individa cilvéktiesibam [23].

Pamattiesibu ierobezojums var but noteikts ar normativo aktu vai rasties tie-
sibu normu piemérosanas rezultata, ka ari valsts parvaldes iestazu faktiskas ricibas
rezultata. Atkariba no pamattiesibu ierobezojuma rasanas iemesla nosakama insti-
tacija, kuras kompetencé ir attiecigo pamattiesibu ierobezojuma vértésana. Tiesu
varai kopuma un Satversmes tiesai ka tas sastavdalai janodrosina péc iespéjas pilniga
abu paréjo valsts varas atzaru kontrole. Tiesu varas ietvaros Satversmes tiesas kompe-
tence “atkapjas” visparéjas jurisdikcijas tiesu kompetences prieksa un tulkojama
péc iespéjas Sauri. Tas Ipasi attiecas uz konstitucionalas sadzibas gadijumiem, kad
likums paredz nepieciesamibu visupirms izsmelt visus visparéjos tiesibu aizsardzibas
lidzeklus [19]. Tas nozimé, ka pamattiesibu ierobezojuma pielaujamibu vispirms
vérté visparéjas jurisdikcijas tiesa. Ja pamattiesibu ierobezojums noteikts ar norma-
tivo aktu un attiecigu visparéjo tiesibu aizsardzibas lidzeklu nav [13], tad $a ierobe-
Zojuma izvértésana ietilpst Satversmes tiesas kompetencé. Ja pamattiesibu ierobezojums
izriet no tiesibu normu nepareizas pieméro$anas vai valsts parvaldes iestazu faktiskas
ricibas un ja ir izsmeltas visas iekséjas apstridésanas vai parsadzibas iespéjas visparatzito
starptautisko tiesibu normu izpratné vai arl nacionalaja limeni nepastav efektivi vispa-
réjie tiesibu aizsardzibas lidzekli, tad $a ierobezojuma pielaujamibas izvértésana ietilpst
ECT kompetencé [5].
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Pamattiesibu ierobezojuma pielaujamibas izvértésanas metodologijas pamata ir
konstrukcija “likums — legitims mérkis — samérigums”. To var uzskatit par pamattiesibu
ierobezojuma pielaujamibas izvértésanas klasisko testu. So testu (metodologiju) izmanto,
vértéjot ikvienu pamattiesibu ierobezojumu, ari tadu, kas noteikts valsts un sabiedribas
drosibas labad.

Lai izvértétu, vai pamattiesibu ierobezojumi atbilst Satversmei, jakonstaté, vai Sie
ierobezojumi ir:

1) noteikti ar likumu vai uz ta pamata;

2) attaisnojami ar legitimu meérki;

3) sameérigi (proporcionali) ar $o mérki [20].

Izvértéjot pamattiesibu ierobezojuma samérigumu, japarbauda:

1) vai izraudzitie lidzekli ir pieméroti legitima mérka sasniegSanai (vai ar izrau-

dzito lidzekli var sasniegt legitimo mérki);

2) vai $ada riciba ir nepieciesama (vai legitimo mérki nevar sasniegt ar individa

tiesibas mazak ierobezojosiem lidzekliem);

3) vai ierobezojums ir atbilsto$s (vai labums, ko iegust sabiedriba, ir lielaks par

individa tiesibam nodarito kaitéjumu) [55].

Satversmes tiesa uzsvérusi, ka ne visos gadijumos valsts drosiba ka meérkis var
attaisnot personas tiesibu ierobezosanu. Sa jautajuma risinasana var bit piekritiga
tiesai. Pielaujot situaciju, ka tiesas kontrole tiek pilniba izslégta visos gadijumos, kad
vien argumentos ir pieminéta valsts drosiba, tiktu butiski ierobezota tiesibu aktos pare-
dzéta cilvektiesibu aizsardzibas iespéja un valsts iestades butu nepamatoti atbrivotas
no atbildibas [23]. Vienlaikus Satversmes tiesa atzinusi ari to, ka Satversmes 92. panta
ietverto tiesibu piemérosanas robezas var tikt saSaurinatas lietas, kas attiecas uz
valsts drosibu. Tomér ari $adas lietas ir japastav tiesibu aizsardzibas garantijam [23, 10].

Ikviena gadijuma nepieciesams izvértét, ciktal valsts drosibas interesu aizsar-
dziba ir nepiecieSama, lai nodrosinatu demokratisko stabilitati un citu cilvéku tiesibas.
Svarigi ir sabalansét atsevisku individu tiesibas ienemt konkrétus amatus valsts dienesta
un visas sabiedribas intereses. Tadé] tiesas kontrole ir mehanisms, kas lauj panakt lidz-
svaru starp nepiecieSamibu novérst valsts drosibas apdraudéjumu un nepiecieS$amibu
aizsargat pamattiesibas.

Satversmes tiesas prakse ar valsts drosibu
saistitos jautajumos

No Satversmes tiesas prakses izriet, ka faktiski jebkur$ demokratiskas iekartas
vai konstitucionalo vértibu apdraudéjums tiek atzits par valsts drosibas jautajumu.
Ka jau ieprieks tika minéts, Satversmes tiesa valsts drosibas jautajumus aplako
caur demokratiskas iekartas un sabiedribas dros$ibas aizsardzibas prizmu, ievérojot
Satversmes 116. panta noteikumus.
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Satversmes tiesa ir izveidojusi judikataru attieciba uz pieeju informacijai, kas
atzistama par valsts noslépumu. Satversmes tiesa noradijusi, ka valsts drosibas inte-
reses prasa, lai pieeja valsts noslépumam bitu tikai tadiem cilvékiem, kuru personiskas
ipasibas nepielautu valsts noslépuma izpau$anas risku. Sadi ierobezojumi demo-
kratiska sabiedriba ir nepieciesami un nodro$ina pienacigu lidzsvaru starp sabiedribas
interesém un personas tiesibam [21, 3]. Lieta Nr. 2005-07-01 Satversmes tiesa seci-
najusi, ka meérkis ierobezot pieeju informacijai, kas uzskatama par valsts noslépumu,
nozimé ne vien valsts interesu un sabiedribas drosibas aizsardzibu, bet ari paréjo
NATO dalibvalstu drosibas garantésanu. Gan Latvijas valsts, gan ari paréjo NATO
dalibvalstu drosibas intereses prasa, lai pieeja valsts noslépumam butu tikai tadiem
cilvékiem, kuru personiskas ipasibas nepielautu risku, ka valsts noslépums varétu tikt
izpausts [27, 7.2.].

Gan lieta Nr. 2002-20-0103, gan ari lieta Nr. 2005-07-01 Satversmes tiesa seci-
najusi, ka pieeja valsts noslépumam neietilpst ikviena cilvéka tiesibas, bet ir specifiska
tiesiba, kuru var iegut tikai konkréta persona uz noteiktu laiku, ja tas kompetencé ir valsts
drosibas jautdjumi. Tapéc nevar uzskatit, ka personai butu “tiesibas un likumiskas inte-
reses” iegut informaciju, kas likuma noteiktaja kartiba ir atzita par valsts noslépumu.

Vairakas lietas Satversmes tiesa izskatijusi valsts parvaldes organizacijas jauta-
jumus un veértéjusi ierédnu amatu pretendentiem izvirzitas prasibas. Ari §is kategorijas
lietas Satversmes tiesa par ierobezojumu legitimajiem mérkiem ir atzinusi demokratiskas
iekartas aizsardzibu un sabiedribas drosibu. Lieta Nr. 2005-24-01 konstatéts, ka tiesibu
normai, kas ierobezo noteikta Latvijas pilsonu loka iespéjas ienemt amatu Korupcijas
novérsanas un apkarosanas biroja, ir legitims meérkis, proti, valsts dienesta pienaciga
darbiba, ka ari demokratiskas valsts iekartas un nacionalas drosibas apdraudéjumu
novérsana. Sa ierobezojuma legitimais mérkis plasaka nozimé ir aizsargat demokra-
tisko valsts iekartu un sabiedribas drosibu [29, 10]. Savukart lieta Nr. 2005-22-01 tika
vértéti maksatnespéjas procesa administratora amata pretendentiem noteiktie ierobe-
zojumi, kas liedza par administratoru iecelt personu, kura bijusi notiesata par noziegu-
miem pret Ipasumu, saimnieciskajiem noziegumiem, noziegumiem uznémeéjdarbiba,
amatnoziegumiem, noziegumiem pret jurisdikciju vai noziegumiem pret parvaldes
kartibu, neatkarigi no sodamibas dzé$anas vai nonemsanas. Saja lieta Satversmes tiesa
secinaja, ka attiecigajiem ierobezojumiem ir legitims mérkis un plasaka nozimé tas sais-
tits gan ar demokratiskas valsts iekartas, gan sabiedribas drosibu. Lai $o mérki sasniegtu,
normativajos aktos attieciga amata pretendentam tiek izvirzitas paaugstinatas prasibas,
noteikta ipasa iecel$sanas kartiba un pamatoti gadijumi, kad iecelto amatpersonu var
atstadinat vai atbrivot no amata [28, 9]. Ari lieta Nr. 2009-74-01 Satversmes tiesa
atzinusi, ka, izvirzot specialas prasibas attieciba uz noteiktiem amatiem, var novérst
ar sabiedribas un vides drosibu saistitus riskus [39].

Attieciba uz valsts parvaldes organizacijas jautajumiem Satversmes tiesa nora-
dijusi, ka Satversmes 1. panta nostiprinatais demokratijas princips ari prasa, lai valsts
funkcijas tiktu pilditas atbilstosi demokratiskas un tiesiskas valsts principiem. Valsts
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parvaldes uzdevums ir istenot $os principus dzivé. lerédni, kas tos nespéj izprast un
istenot, diskredité pasu valsti un grauj iedzivotaju uzticibu savai valstij un tas demo-
kratiskajai iekartai [31]. Tapat Satversmes tiesa secinajusi, ka valsts drosibu apdraudétu
tadu personu lidzdaliba valsts parvaldé, kuras saistitas ar PSRS Aizsardzibas minis-
triju, PSRS vai Latvijas PSR Valsts drosibas komiteju, jo PSRS valsts drosibas iestazu
darbiba bija vérsta gan pret demokratijas vértibam, gan ari pret Latvijas neatkaribas
atjaunos$anu, proti, $is iestades butiba bija antikonstitucionalas [29].

Atsevisku ar valsts un sabiedribas drosibu saistitu lietu kategoriju veido lietas par
sodu izpildes tiesibam un kartibu brivibas atnemsanas vietas. Satversmes tiesa, vértéjot
brivibas atnemsanas iestadés noteikto kartibu, konstatéjusi, ka notiesato korespondences
kontrole ir pamatota ar iek$éjas kartibas un drosibas apsvérumiem, kas ieslodzijuma
vietas janem véra, turklat ar $is kontroles palidzibu tiek gadats ari par sabiedribas drosibu.
Korespondences kontrole tiek atzita par pietiekami efektivu lidzekli sabiedribas aizsar-
gasanai pret noziedzibu, ja vien tiek ievérots sapratigs lidzsvars starp nepieciesamibu
aizsargat sabiedribas drosibu un nepieciesamibu notiesatos integrét sabiedriba [38, 15.1.].
Attiecigaja lieta Satversmes tiesa noradijusi, ka personas tiesibas mazak ierobezotu tads
reguléjums, kas lautu katra konkréta gadijuma lemt par notiesato savstarpéjas sarakstes
ietekmi uz sabiedribas drosibu, ka ari brivibas atnemsanas iestades dro$ibu un $aja iestadé
noteikto kartibu, apsverot ari to, vai konkréta sarakste apdraud soda izpildes mérkus,
un katru konkréto situaciju un apstaklus izvértéjot individuali. Tapat Satversmes tiesa
secinajusi, ka brivibas atnemsanas iestadés religiskie priekSmeti, tostarp lagsanu krelles,
varétu tikt izmantoti uzbrukumiem vai nelegalai notiesato savstarpéjai sazinai, tadél
to glabasana kameras ir pamatoti aizliedzama. Sada pamattiesibu ierobezojuma mérkis
ir aizsargat sabiedribas drosibu un citu cilvéku tiesibas [43, 11].

Savukart lieta Nr. 2008-42-01 izvértéjama tiesibu norma paredzéja, ka apcieti-
natajiem ir tiesibas uz stundu ilgu tik$anos ar radiniekiem vai citam personam izmek-
lésanas cietuma administracijas parstavja klatbitné ne retak ka reizi ménesi. Saja lieta
Satversmes tiesa secinaja, ka apstridétas normas mérkis ir nepielaut personas nelikumigu
iejauksanos kriminalprocesa un tadéjadi nodrosinat vispusigu lietas izmeklésanu un
objektiva nolémuma pienemsanu. Tapat ar So normu valsts censas panakt, lai apcietina-
tais neizdara jaunus noziegumus, nemégina bégt vai saskanot liecibas. Tatad apstridéta
norma aizsarga sabiedribas drosibu [36, 14]. Satversmes tiesa ari secinajusi, ka aizliegums,
sodu izcie$ot soda vai disciplinaraja izolatora, rakstit véstules privatpersonam ir vérsts
uz to, lai garantétu kartibu un drosibu brivibas atnemsanas iestadé un tadéjadi aizsar-
gatu ari sabiedribas drosibu.

Satversmes tiesa ipasi uzsvérusi, ka sabiedribas drosibas apdraudéjumus var
novérst pienaciga un kvalitativi istenota notiesato personu ieklau$ana sabiedriba péc
soda izciesanas. Resocializacija kopuma un katrs tas elements atseviski kalpo nozie-
dzibas mazinasanai, ieslodzito reintegracijai sabiedriba un sabiedribas drosibas uzlabo-
$anali, ka ari citu cilvéku dzivibas, likumisko interesu un tiesibu aizsardzibai [32, 18.1.].
Neistenojot notiesato resocializaciju, netiktu sasniegts soda mérkis, un sabiedribas
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drosibas limenis pazeminatos to noziegumu dél, kurus atkartoti izdaritu brivibas atnem-
$anas sodu izcietusas personas, ka ari arvien pieaugtu notiesato uzturésanai nepiecie-
$amo valsts budzeta lidzeklu apmeérs. Tatad sabiedribas interesés ir resocializét iespéjami
lielaku notiesato personu skaitu [45, 11.2.].

Satversmes tiesa par sabiedribas drosibas aizsardzibas lidzekli ir atzinusi Kriminal-
likuma ietvertu reguléjumu. Veértéjot, pieméram, vai kriminalsodi par narkotisko un
psihotropo vielu lietoSanu bez arsta noziméjuma atbilst Satversmei, Satversmes tiesa
noradijusi, ka narkotisko un psihotropo vielu nelegalas izplatibas sekas ir talejosas un
negativi ietekmé ne tikai $o vielu lietotaju, bet ari sabiedribas ekonomiskos, politiskos
un kultiras pamatus. Tatad izvértéjama pamattiesibu ierobezojuma legitimais mérkis
ir sabiedribas drosiba [24]. Savukart lietas Nr. 2014-34-01 sprieduma Satversmes tiesa
atzina, ka mantas konfiskacija, gluzi ka ikviens cits kriminalsods, ir vérsta uz Kriminal-
likuma minéto soda mérku sasniegsanu. Sada pamattiesibu ierobezojuma legitimie
meérki ir demokratiskas valsts iekartas, sabiedribas drosibas un citu personu tiesibu
aizsardziba [51].

Sabiedribas drosibas aizsardzibu nostiprina ari pasakumi, kas vérsti uz nozie-
dzigu nodarijumu profilaksi un atklasanu, ka ari noziedzigi iegttu lidzeklu legalizacijas
novérsanu. Par reguléjuma, kas lauj operativas darbibas subjektam operativas darbibas
pasakumus veikt nekavéjoties, legitimo mérki Satversmes tiesa atzinusi sabiedribas dro-
$ibas aizsardzibu [44, 14]. Ari reguléjums, kas paredz gadijumus, kad persona tiek
ieklauta to personu saraksta, kuram iecelosana Latvijas Republika ir aizliegta, pienemts
legitima mérka labad, un $is mérkis ir aizsargat valsts un sabiedribas drosibu. Satversmes
tiesa secinajusi, ka sabiedribas drosibas labad valstij ir pienakums veikt pasakumus,
lai kontrolétu finansu lidzek]u plismu, novérstu noziedzigi iegttu lidzeklu legaliza-
ciju, terorisma un organizétas noziedzibas finansésanu, ka ari izvairisanos no nodoklu
maksasanas.

Ari dazadi pilsonisko brivibu ierobezojumi var tikt noteikti sabiedribas drosibas
labad. Satversmes tiesa secinajusi, ka pulcésanas brivibas — tostarp piketu brivibas —
istenosanai ierobezojumus var noteikt, lai nodrosinatu citu cilvéku tiesibas, demo-
kratisko valsts iekartu, sabiedribas drosibu, labklajibu un tikumibu. Tomér sauklu un
lozungu izteik$ana mutvardos pati par sevi neapdraud demokratisko valsts iekartu, citu
cilvéku tiesibas, sabiedribas drosibu, labklajibu un tikumibu [30]. Nosakot ap valsts un
pasvaldibu institaciju ékam, ka ari arvalstu diplomatisko un konsularo parstavniecibu
ékam zonas, kuras aizliegts rikot sapulces, gajienus un piketus, ir iespéjams nodro-
$inat netraucétu $o institiciju darbibu, ka ari preventivi novérst iespéjamus sabiedribas
drosibas apdraudéjumus [30]. Attiecigaja lieta Satversmes tiesa noradijusi ari to, ka
sabiedribas dro$ibas apdraudéjumu var radit neskaidrs normativais reguléjums, proti,
neskaidrs normas formuléjums valstij var dot ieganstu pasakuma drosibas garanté-
$anas pienakumu novelt uz attieciga pasakuma organizatoru, pieprasot, lai tas pieaicina
papildu kartibas uzturétajus [30]. Savukart lieta Nr. 2013-15-01 Satversmes tiesa atzina,
ka robezsargu tiesibas apvienoties arodbiedribas pasas par sevi gan neapdraud valsts
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vai sabiedribas drosibu, tomér dazadas arodbiedribu brivibas procesualas izpausmes,
pieméram, streiku organizésana un piedaliSanas tajos, var skart valsts vai sabiedribas
drosibas intereses [49].

Lieta Nr. 2013-20-03 Satversmes tiesa secinaja, ka nekustamajiem Ipasumiem
pieguloso teritoriju kopsana un tirisana sekmé celu satiksmes drosibu, ka ari dod gajé-
jiem iespéju drosi un netraucéti parvietoties pa ietvém. Tapéc normas, kas paredz piegu-
losas teritorijas sakop$anu, ir vérstas uz sabiedribas labklajibu un drosibu [50, 10].

Satversmes tiesa demokratiskas iekartas aizsardzibu ir saistijusi ar konstitu-
cionalo institaciju darbibu, konstitucionalo vértibu aizsardzibu un valsts parvaldes
procesiem. Viena demokratiskas iekartas aizsardzibu atspogulojosu lietu kategorija
ir saistita ar ierobezojumiem, kas vérsti uz to, lai nodrosinatu demokratisku un kvalitativu
lemumu pienemsanas procediru. Sajas lietas vértéts minéto ierobezojumu samérigums.
Satversmes tiesa uzskata, ka ierobezojumi attieciba uz tautas nobalsosanas organizé-
$anu un prieksvélésanu agitaciju, ka ari subjektiem, kas ir tiesigi piedalities pasvaldibu
vélésanas, spéj sasniegt savu legitimo mérki. Satversmes tiesa noradijusi, ka normas, kas
novers iespéju prettiesiska veida ietekmeét tautas likumdos$anas procesu, aizsarga demo-
kratisku valsts iekartu [37]. Savukart prieksvélésanu agitacijas ierobezojumi nodro$ina
tiesibas ievélét pasvaldibu brivas vélésanas [40]. Gadajot par pasvaldibas domes ka par-
stavibas organa izveidi, tiek nodrosinata demokratiskas valsts iekartas aizsardziba. Ari
politisko partiju sistémas stiprinasana ir vérsta uz demokratiskas valsts iekartas aizsar-
dzibu un var tikt atzita par legitimu mérki atskirigas attieksmes noteiksanai [52].

Satversmes tiesa ipasi uzsvérusi, ka latviesu valodas ka valsts valodas aizsar-
dziba un tas lietosanas nostiprinasana ir cie$i saistita ar demokratiskas valsts iekartas
aizsardzibu. Veértéjot tiesibu normu, kas paredz personas uzvarda atveidosanu atbilstosi
latvie$u valodas prasibam, Satversmes tiesa atzina, ka konstitucionalas stdzibas iesnie-
dzéjas privata dzive ir ierobezota, lai aizsargatu citu Latvijas iedzivotaju tiesibas brivi
lietot latviesu valodu visa Latvijas teritorija un lai aizsargatu demokratisko valsts
iekartu [18]. Ari latviesu valodas lietosana valsts un pasvaldibu instittcijas nodrosina
demokratiskas iekartas aizsardzibu. Viens no demokratiskas iekartas pastavésanas
prieksnoteikumiem ir atbilstosi legitiméto valsts instittciju stabila un efektiva darbiba.
Tapéc $o instittciju darba ir nepiecieSama visaptverosa un konsekventa valsts valodas
lietosana atbilstosa limeni. Likuma noteikto pasvaldibas funkciju pienaciga izpilde
netiktu nodro$inata, ja deputati pasvaldibas domes darba piedalitos tikai formali,
neprotot un nelietojot valsts valodu amata pienakumu veiksanai nepieciesamaja limeni
un pakapé. Tadeé] attieciga ierobezojuma legitimais meérkis ir nodros$inat vietéjas par-
valdes efektivu darbibu un aizsargat demokratisko valsts iekartu [47].

Lieta Nr. 2015-01-01 Satversmes tiesa noradija, ka ari Latvijas valsts karoga novie-
tosana pie dzivojamam ékam veicina demokratiskas valsts iekartas aizsardzibu. Attie-
cigaja lieta Satversmes tiesa ipasu uzmanibu pievérsa tam, ka Latvijas valsts karogs
ir valsts simbols, kas nostiprinats Satversmé, proti, valsts karoga reguléjums ietverts
Satversmes 4. panta jau kop$ Satversmes pienemsanas. Satversmes 4. pants ietilpst to
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Satversmes pantu kopuma, kuri veido Latvijas valsts konstitucionali tiesisko pamatu.
Pienakums novietot Latvijas valsts karogu pie dzivojamam ékam stiprina valstisko apzinu
un lidz ar to — demokratisku Latvijas Republiku. Tadéjadi Satversmes tiesa atzina, ka iero-
bezojumam ir legitims mérkis — Latvijas demokratiskas valsts iekartas aizsardziba [53].

Satversmes tiesa uzskata, ka ari dazadi tiesne$iem noteiktie amatu savieno-
$anas ierobezojumi palidz aizsargat demokratisku valsts iekartu. Lieta Nr. 2012-16-01
Satversmes tiesa noradija, ka aizliegums tiesnesim but par politiskas partijas biedru
palidz nodrosinat taisnigas, neatkarigas un objektivas tiesu varas darbibu. Sads aizlie-
gums veicina sabiedribas uzticibu tiesu varai, un demokratiska tiesiska valsti tas ir
butiski. lerobezojot tiesnesa nodarbosanas jomas un nosakot amatu savienosanas iero-
bezojumus, tiek gadats par tiesne$a ka amatpersonas darbibas atklatumu un atbildibu
sabiedribas prieksa, ka ari par tiesu varas neatkaribu demokratiska valsti. Tatad $adi
ierobezojumi aizsarga citu personu tiesibas un demokratisko valsts iekartu. Demokra-
tiskas valsts iekartas aizsardzibu nodrosina ari tas, ka léemums par disciplinarlietas
ierosinasanu un disciplinarlietas materiali 1idz bridim, kad stajas spéka Tiesnesu discip-
linarkolégijas lémums disciplinarlieta, ir pieejami tikai personam, kuram $adas tiesibas
noteiktas likuma. Satversmes tiesa noradija, ka disciplinarlietas materiali var ietvert
informaciju par konkrétam tiesnesa tiesvediba esosajam lietam, to dalibnieku privato
dzivi, komercnoslépumu un citus aizsargajamus datus. Tadéjadi tiek aizsargatas ari citu
personu (konkréta tiesnesa tiesvediba eso$o lietu dalibnieku) tiesibas. Sa ierobezojuma
legitimais mérkis ir demokratiskas valsts iekartas aizsardziba un citu cilvéku tiesibu
aizsardziba [54].

Nozimigas tézes paustas lieta Nr. 2004-14-0106. Taja Satversmes tiesa deva kritée-
riju Satversmei neatbilstosa pamattiesibu ierobezZojuma novérsanai nepieciesama parejas
perioda noteiksanai. Lemjot par bridi, ar kuru apstridéta norma zaudé spéku, tiesa néma
véra, ka $is normas legitimais mérkis ir valsts drosiba. Tapéc likumdevéja riciba jabat
pietiekami ilgam laikam, lai tas noteiktu ipasu kartibu, kada tiesa izskata lietas, kas
saistitas ar lémumiem, kuri skar valsts drogibas jautdjumus. Sai kartibai vienlaikus gan
jaaizsarga valsts drosibas intereses, gan ari janodro$ina personas tiesibas uz taisnigu
tiesu [25]. Tas nozimé, ka valsts drosibas jautajumu izlemsanai vienmér nepieciesamas
izsvertas diskusijas un attieciga normativa reguléjuma izstradei — pietiekami ilgs laiks.

Pamattiesibu ierobezojuma legitimais mérkis tiesu praksé ne visos gadijumos tiek
precizi konstruéts, proti, par legitimu mérki biezi tiek atziti tadi centieni un mérki, kuri
Satversmes ietvaros nav uzskatami par konstitucionali aizsargajamiem. Tomér Satversmes
tiesas prakses analize lauj secinat, ka pamattiesibu ierobezojumi, kas pamatoti ar demo-
kratiskas valsts iekartas aizsardzibu, tiek atziti par nepieciesamiem péc bitibas.

Tiesu prakses analize liecina, ka daudzi ierobezojumi ir saistiti ar Latvijas véstu-
risko pieredzi, t. i., ar PSRS 1940. gada agresiju pret Latvijas Republiku (un tai sekojuso
prettiesisko Latvijas Republikas okupaciju), prettiesisko iejauksanos Latvijas Republikas
ieksejas lietas, ka ari prettiesisko Latvijas Republikas aneksiju, kas tika istenota, igno-
réjot gan starptautisko tiesibu normas, gan fundamentalas Latvijas nacionalo tiesibu



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Dita Plepa. Lidzsvara mekléjumi starp pamattiesibu ievérosanu
un valsts drosibas aizsardzibu Satversmes tiesas praksé

normas [33]. Atjaunota Latvijas Republika noteikusi vairakus ierobezojumus, lai noveér-
stu okupacijas sekas. Vienlaikus ir veikti pasakumi, lai stiprinatu demokratiskas valsts
iekartas aizsardzibu. Savukart, analizéjot Satversmes tiesas praksi attieciba uz ierobezo-
jumiem, kas pamatoti ar nepiecieSamibu aizsargat sabiedribas drosibu, secinams, ka to
legitima mérka pieradisanai parasti kalpo norades uz apdraudéjuma objektu vai iespéju
sekmét ari valsts drosibu. Vienlaikus janorada, ka abi jédzieni, proti, valsts drosiba un
sabiedribas drosiba, parasti tiek interpretéti valsts drosibas (national security) konteksta.

Jaunais terorisma vilnis, kas velas pari Eiropai, rada vilinajumu pazeminat pamat-
tiesibu aizsardzibas standartu. Demokratiska sabiedriba par nepieciesamiem var tikt
atziti tikai tadi pamattiesibu ierobezojumi, kas atbilst tiesiskas valsts principiem. Visi
pamattiesibu ierobezojumi vértéjami konkrétas vésturiski politiskas sistémas ietvaros,
tomeér demokratijas attistiba konstatéjamas nepilnibas pasas par sevi nav pamats, lai
atkaptos no tiesiskas valsts principiem. Nepamatoti cilvéktiesibu ierobezojumi nevis
stiprina, bet gan vajina demokratiju [14].

Balance between Fundamental Rights
and National Security Protection:
Practice of Constitutional Court of Latvia

Abstract

Security is one of the basic rights on an individual (person) as well as a value which
has gained nowadays a great importance in the life of a democratic society. Ensuring
security is one of the most basic duties of every state towards its citizens. However,
the state can expect from its citizens commitment to ensure their own security, espe-
cially trough conscription to military service. Therefore, security has been and is one of
the most fundamental issues defining relations between the state and the citizen.

Development of a contemporary democratic and judicial state is linked to
a search for balance between the protection of constitutional values and respect for
human rights. The Constitutional Court is the institution which in its rulings defines
the standard of human rights’ protection and reflects the way of finding a reasonable
balance between protecting constitutional values and respecting human rights.

The article provides an insight into the findings by the Constitutional Court
regarding the regulation established by the Constitution of the Republic of Latvia and
the interpretation thereof on issues of “national security”. Special focus is placed upon
the analysis of the Case Law which reflects the methodology for reaching balance
between threat to national security and the necessity to protect human rights.

Keywords: Constitutional Court, human rights, national security, public safety,
protecting the democratic structure of the State.
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32. Satversmes tiesas 2007. gada 14. junija spriedums lieta Nr. 2006-31-01. Latvijas Veéstnesis.
19.06.2007., 97.

33. Satversmes tiesas 2007. gada 29. novembra spriedums lieta Nr. 2007-10-0102. Latvijas Véstnesis.
30.11.2007., 193.

34. Satversmes tiesas 2008. gada 29. decembra spriedums lieta Nr. 2008-37-03. Latvijas Véstnesis.
30.12.2008., 202.

35. Satversmes tiesas 2009. gada 7. aprila spriedums lieta Nr. 2008-35-01. Latvijas Veéstnesis.
09.04.2009., 56.

36. Satversmes tiesas 2009. gada 23. aprila spriedums lieta Nr. 2008-42-01. Latvijas Véstnesis.
25.04.2009., 64.

37. Satversmes tiesas 2009. gada 19. maija spriedums lieta Nr. 2008-40-01. Latvijas Véstnesis.
20.05.2009., 78.

38. Satversmes tiesas 2009. gada 18. decembra spriedums lieta Nr. 2009-10-01. Latvijas Vestnesis.
22.12.2009,, 201.

39. Satversmes tiesas 2010. gada 18. februara spriedums lieta Nr. 2009-74-01. Latvijas Véstnesis.
23.02.2010., 30.

40. Satversmes tiesas 2010. gada 22. februara spriedums lieta Nr. 2009-45-01. Latvijas Véstnesis.
25.02.2010., 32.

41. Satversmes tiesas 2010. gada 7. oktobra spriedums lietda Nr. 2010-01-01. Latvijas Véstnesis.
12.10.2010., 161.

42. Satversmes tiesas 2010. gada 20. decembra spriedums lieta Nr. 2010-44-01. Latvijas Véstnesis.
22.12.2010., 202.

43. Satversmes tiesas 2011. gada 18. marta spriedums lieta Nr. 2010-50-03. Latvijas Véstnesis.
22.03.2011., 45.

44, Satversmes tiesas 2011. gada 11. maija spriedums lieta Nr. 2010-55-0106. Latvijas Veéstnesis.
13.05.2011., 74.
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Dita Plepa. Lidzsvara mekléjumi starp pamattiesibu ievérosanu
un valsts drosibas aizsardzibu Satversmes tiesas praksé

Satversmes tiesas 2011. gada 9. junija spriedums lieta Nr. 2010-67-01. Latvijas Véstnesis.
10.06.2011., 91.

Satversmes tiesas 2011. gada 19. oktobra spriedums lieta Nr. 2010-71-01. Latvijas Vestnesis.
21.10.2011., 167.

Satversmes tiesas 2013. gada 7. novembra spriedums lietd Nr. 2012-24-03. Latvijas Veéstnesis.
11.11.2013, 220.

Satversmes tiesas 2013. gada 19. novembra spriedums lieta Nr. 2013-09-01. Latvijas Veéstnesis.
21.11.2013., 227.

Satversmes tiesas 2014. gada 23. aprila spriedums lieta Nr. 2013-15-01. Latvijas Veéstnesis.
28.04.2014., 82.

Satversmes tiesas 2014. gada 6. novembra spriedums lieta Nr. 2013-20-03, Latvijas Véstnesis,
10.11.2014., 223.

Satversmes tiesas 2014. gada 6. decembra spriedums lieta Nr. 2014-34-01. Latvijas Veéstnesis.
08.04.2015., 70.

Satversmes tiesas 2015. gada 5. februara spriedums lieta Nr. 2014-03-01. Latvijas Véstnesis.
06.02.2015., 26.

Satversmes tiesas 2015. gada 2. jalija spriedums lieta Nr. 2015-01-01. Latvijas Véstnesis.
06.07.2015., 129.

Satversmes tiesas 2015. gada 12. novembra spriedums lieta Nr. 2015-06-01. Latvijas Veéstnesis.
13.11.2015., 223.

Satversmes tiesas 2015. gada 21. decembra spriedums lieta Nr. 2015-03-01. Latvijas Veéstnesis.
23.12.2015., 251.

Valsts prezidenta Raimonda Véjona 2016. gada 17. marta veéstule Nr. 129 “Par likumprojektu
“Grozijumi Kriminallikuma” (514/12)”. legits no: http://www.president.lv/images/modules/
items/PDF/20160318_groz%C4%ABjumi%20Krimin%C4%811likum%C4%81_Nr_129.pdf
[sk. 13.04.2016.].

Valsts prezidents Raimonds Véjonis: Kriminalatbildiba janosaka par antikonstitucio-
nalu ricibu. Preses relize. 18.03.2016. leguts no: http://www.president.lv/plk/content/?cat_
id=603&art_id=23919 [sk. 13.04.2016.].
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Abstract

The article deals with the legal meaning of the European Convention and deci-
sions of the European Court of Human Rights for the national law proceedings in
Latvia and Finland. Case-law of the Republic of Latvia Supreme Court and Supreme
Court of Republic of Finland shows that the European Convention refers to important
legal instruments, which must be taken into account when deciding on the case. When
considering claims for cancellation of in force decisions on the basis of the ECHR
Resolution on the recognition of a violation by Finland of Articles of the Convention,
the Court refers to numerous decisions of the European Court of affecting the interests
of Finland and the other member countries of the Convention, details examining and
comparing the circumstances of each case. At the same time the final basis for a deci-
sion is based on the national Constitution of the Republic of Finland and Procedure.

Keywords: International Law, European Convention of Human Rights, supremacy
of law.

Introduction

This research is the first comparative study on a detailed investigation of the values
of the European Convention and the role of the European Court of Human Rights to
ensure the right to a fair trial in the Constitutional Court and the Supreme Court of
the Republic of Latvia and the Supreme Court of the Republic of Finland, including
the consideration of claims that have come into enforceable decisions of national courts.
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The author has studied and analysed the materials of the Constitutional Court’s
decisions and the three departments of the Supreme Court of the Republic of Latvia, as
well as the decisions of the Supreme Court and the Supreme Administrative Court of
the Republic of Finland between 2010 and 2015, including the claims review for quashing
of the final criminal cases on the basis of the ECHR decisions made on the recognition
of violations of articles of the Convention and its protocols. According to the question-
naire, developed by the author, a sociological survey was conducted in the Republic of
Latvia and the Republic of Finland. This paper used and analysed decisions, published
on the official websites of the European Court of Human Rights, the Constitutional
Court, Supreme Court and the Prosecutor’s Office of the Republic of Latvia, reports
of the Government of the Republic of Latvia on the implementation of the ECHR deci-
sions, as well as data obtained from the Supreme Court and Supreme Administrative
Courts of the Republic of Finland, related to the implementation of the ECHR case law,
showing patterns and marked deviations from the implementation of the ECHR
decisions in the case of a conflict between international law and the Constitution of
the state.

The Aim of the Study

The aim of the study is to determine the values of the ECHR for the national
judicial decisions in Latvia and Finland to ensure the right to a fair trial in the context
of the provisions of the European Convention and the ECHR and the most effective
mechanisms to enforce the ECHR decision in the national court proceedings.

Material and Methods

The author conducted a comparative analysis of international and national
legislations of the Latvian Republic and the Republic of Finland, judicial practice,
study of findings and the basis of decision by the Constitutional Court as well as
the three Departments of the Supreme Court of the Republic of Latvia, the Supreme
Court and the Supreme Administrative Court of the Republic of Finland.

Practical framework is the judicial practice of the Constitutional Court and Supreme
Court of the Republic of Latvia, the Supreme Court and the Supreme Administrative
Court of the Republic of Finland, as well as decisions of the ECHR and the survey of
Latvian and Finnish judges and legal scholars.

The historical method has allowed to consider the most important stages of
the development of the control mechanism of the European Convention.

The comparative legal method was the basis for the study places of the European
Convention in legal systems of the Council of Europe member states. The comparative
method is used to analyse the opinions.
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In 2015, 54 cases of the Criminal Department of the Supreme Court of the Republic
of Latvia have been studied by the author, 26 cases of the Civil Affairs Department
as well as 51 cases of the Department of Administrative Affairs. Also, 14 Reports by
the Committee of Ministers of the Council of Europe on the reports of the Government
of the Republic of Latvia for the implementation of the ECHR decisions for the period
between 06.20.2013-05.10.2015 have been thoroughly investigated.

The author has studied and based his research with references to legal prece-
dents of handed down decisions and reviews of 171 cases of the Supreme Court of
the Republic of Finland for the period 2010-2015, 87 decisions of 2015 and 167 deci-
sions of the Supreme Administrative Court of Finland from 2015.

Judicature of the Republic of Latvia Supreme Court shows that the European
Convention refers to important legal instruments, which must be taken into account
when deciding on the case. A good example is a report made by the Government
of the Republic of Latvia on the implementation of the ECHR decisions in the case
of Deniss Calovskis from October 2, 2015 DH-DD (2015) 1016.

The Government acknowledged that the lack of knowledge of the Convention stan-
dards by national judges has led to the violation of Article 5 §1 of the Convention.
The Latvian authorities have worked hard to improve the knowledge and practice
of the courts and in October 1, 2015 the Parliament adopted amendments to the relevant
parts of the Criminal Procedure Act, including section dealing with the extradition of
persons, and in particular the amendments to provide additional oversight mechanisms
and the right to provide prosecutors with the power to immediately release individuals
from detention in case of rejection of extradition [10].

According to the report of the Committee of Ministers of the Council of Europe
DH-DD (2015) 1005 on the case A. K. vs. Latvia [4], it was noted that the Convention
has a direct effect on the legal system of Latvia. In order to improve the under-
standing of the Court’s findings and standards, analysis of this decision was included
in the Latvian judicial programme (Latvian Judicial Training Centre’s programme) for
judges of district courts and the Supreme Court. For example, judicial practice found
that the shortcomings identified by the court, in this case, have individual character,
and that in general the national courts apply the standards of the Convention on Human
Rights, established by the case law of the ECHR.

The value of the European Convention in cases before the Supreme Court of
the Republic of Latvia as noted by Martins Mits (judge from Latvia Court in Strasbourg in
2015), who noted back in 2010, is that the ECHR is an important legal instrument which
has to be taken into account when deciding a case; this is a preliminary conclusion that
stems from the analysis of the case law of all three departments of the Supreme Court.
Above all, it is supported by the frequency with which each department has referred
to the ECHR: the Criminal Cases Department addressed the ECHR in the reasoning part
of its decisions in 25 out of the total number of 42 decisions (ie, including those where
the ECHR was mentioned in the description of the facts as invoked by the applicant
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or by the lower court), the Civil Cases Department addressed the ECHR in 42 out of
54 decisions and the Administrative Cases Department — in 76 out of 96 decisions.
All three departments have expressly acknowledged the decisive impact of the ECHR
on the outcome of a case [18].

The author conducted a comparative study of cases by the Supreme Court of
the Republic of Latvia and the Republic of Finland in 2015, of which the following
conclusions have been drawn:

1. The Supreme Court of the Republic of Latvia considers a case with 3 judges,

while the Supreme Court of the Republic of Finland considers cases by 5 judges.
In Finland, the consideration of claims for the abolition of the previous judg-
ment is pronounced by considering the panel of 12 judges; in exceptional
cases — in the composition of 18 judges [16].

2. The content volume of decisions handed down by the Supreme Court of
the Republic of Latvia in 2015 was between 3-12 pages long. One solution
contained 18 pages (SKK-303/2015), one solution composed of 2 pages.
Decisions of the Supreme Court of Finland were more voluminous, for
example, the case for consideration of claims for the abolition of the previous
judgment pronounced consists of 23—46 pages.

3. Only one judgement (SKK-303/2015) contains a reference to the legal position
of the European Court of Justice with reference to the 7 ECHR decisions not
related to the interests of Latvia, but without a reference to a specific article
of the Convention.

4. 14 judgements contain one or more references to the case law of the Supreme
Court of the Republic of Latvia. The decision SKK-46/2015 contains
the maximum number of links — 7. The Supreme Court of the Republic
of Finland on average refers 4—8 times to the earlier decision and from
2-6 to the draft law.

The author refers to the assessment of the Constitutional Court of the Republic of
Latvia. The Constitutional Court has recognised that the Supreme Court has an impor-
tant role in the interpretation and application of legal norms in a way that is compatible
with the Satversme. The courts of general jurisdiction are the ones that have the best
knowledge of the actual and legal facts of the case, which testify to the existence of such
rights or interests of a person that should be protected [12].

According to publications on the official website of the Supreme Court of
the Republic of Latvia, in 2015 in all three Departments 122 cases were reviewed by
the Supreme Court; in these cases only 6 (with links in them to other three solutions)
turned to the case law of the European Court on two decisions of the European Union
Court of Justice. This data leads the author to a conclusion that the degree of influ-
ence of the legal positions of the ECHR and the Convention on the jurisprudence
of the Supreme Court of Latvia is clearly not enough.
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In comparison with the consideration of such cases in Latvia, the Supreme Court
of the Republic of Finland is much more likely to apply numerous references to judi-
cial precedent ECHR and legal positions, developed by the European Court of Justice
to clarify or apply the rules of the Convention in matters relating to the provision of
the right to a fair trial and to judicial Supreme Court precedent.

The Supreme Court of the Republic of Finland determines the judicial precedents
in cases where laws and regulations do not give a clear answer to the question of law,
or the content of which is in dispute about 100-150 judicial precedents. Judicial prece-
dent ensures the unity of judicial practice to interpret the law in the same way and
the use of legal practice with the use of a single application of the law, and is also used
to analyse the content of the legal order in legal literature.

In the period 2010-2015, the Supreme Court of the Republic of Finland has consi-
dered 172 cases, of which:

« cancelled 1 sentence (2012);

« cancelled 1 sentence with the direction of the case for a new trial;

« 5 rulings to change court decisions in 2010, 2011 and 2013;

o returned one case to review in 2011;

« cancelled 25 sentences on the grounds of violation of the criminal procedure

law in 2010-2015;
o 140 court verdicts cancelled on the basis of an incorrect application of the law
in 2011-2015 [1].

The Supreme Court of the Republic of Finland may cancel the final decisions of
the courts, which have entered into force, on the grounds provided for in Chapter 31
Procedure Code.

In 2015, 105 decisions were made by the Supreme Court of the Republic of
Finland, only two of which had no reference to the legal precedent of the Supreme Court.
All the rest of the cases had links to the EU Directive, UNICEF, EAT and the Court of
the European Union.

The Supreme Administrative Court of the Republic of Finland is Finland’s highest
court in administrative cases and consists of three boards, each with 5 judges examining
cases of state and municipal management, taxation, environmental protection, social
protection, health care and immigration. In 2015, 189 decisions made by the Court
referred to the judicial precedent of the Supreme Administrative Court, including draft
laws submitted to the government, the decisions of the Court of the European Union,
or the EU Directive of the Parliament and the Council.

The most meaningful reference to international agreements, directives and deci-
sions of the ECHR and the Court of Justice of the European Union are the decisions of
the Supreme Administrative Court of the Republic of Finland to review the decisions
of the Migration Office. As an example, one of the last decisions of 2015, KHO:2015:113
on 28 pages, references to the Dublin agreement, the Association Agreement between
the Republic of Turkey and the European Economic Community in 1963, 18 references
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to the decisions of the European Union Court of Justice and to the previously made
by two decisions of the Supreme Administrative Court. In order to avoid misinter-
pretations, the Court refers to the translation triple translating the terms of Article 14
of the Agreement in German, French and English with references to the decision of
the European Union Court of Justice [2].

The most meaningful example is the decision of the Supreme Administrative Court
of the KHO:2014:145, which dealt with the presumption of innocence of the taxpayer in
the commission of a tax offense in the Supreme Administrative Court [14]. In making
a decision, the court referred to the decision made by the ECHR, including against
Finland [7], as well as the violation of Article 6 of the Convention in the cases against
Finland (Ruotsalainen vs. Finland, 16.6.2009; Jussila vs. Finland 23.11.2006). The Court
also referred to §21 and §8 of the Constitution of the Republic of Finland, Art. 4
of Additional Protocol number 7, with 17 precedents of the ECHR case law and 15 prior
rulings by the Supreme Administrative Court [8]. The Supreme Court has found a viola-
tion of the principle of Ne bis in idem and quashed the decision of the administrative
court and the taxation of the Commission related to the accrual of additional taxes and
penalties.

On the other hand, in a decision of 14.12.2015, the Supreme Administrative Court
overturned the decision of the administrative court on the payment of tax, referring
only to the European Council Directive 2006/112/EC [11] on the common system of
value added tax, the decision of the European Union Court of Justice (C-8/01, C-62/12,
Kostov) and two earlier decisions of the Supreme Administrative Court [15].

As an example of compliance of proceedings with the practice of the ECHR
and the requirements of the European Convention, the author refers to the decisions
from 2015 by the Supreme Court of the Republic of Finland, viewed by the judicial
panel of 18 judges [16]. At the trial on charges of two serious tax crimes, felony by
tax debtor and the registration tampering crime, the Supreme Court found a violation
of Articles 21 and 106 of the Constitution and Article 1 of Article 63) to the Convention
on the right to defend himself in person or through legal assistance of his own choosing
in the proceedings.

§106 of the Constitution applied in the case in the proceedings before the court
states that the application of the law would be in clear contradiction with the Consti-
tution in which the court is required to give preference to the Constitution. This obli-
gation applies to all ships.

In this judgment, the Court referred to the 8 precedents of the ECHR case law [6],
as well as 3 decisions by the Supreme Court (KKO:2011:30, KKO:2012:49, KKO:2004:94).
The court overturned the earlier ruling and returned the case for reconsideration to
the Court of Appeal of Helsinki.

Comparing decisions made by the Supreme Court of the Republic of Finland,
the author notes that in part the reasoning of the Court’s decision states that the law is
applicable to such offense and the procedural rules, which have guided the Court, as well
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as taken into account the norms of international law, including the case law of the ECHR,
which is usually given detailed interpretation of the provisions of the Convention to be
applied in the present case. As noted in Chapter 3.4, when considering claims for cancel-
lation of in-force decisions on the basis of the ECHR Resolution on the recognition of
a violation by Finland of Articles of the Convention, the Court refers to numerous deci-
sions of the European Court of affecting the interests of Finland and the other member
countries of the Convention, details examining and comparing the circumstances
of each case. At the same time the final basis for a decision is based on the national
Constitution and Procedure.

In the period 2010-2015, references to the provisions of the Convention and its
Protocols and the decisions of the ECHR have been applied on average 4 to 26 times in
the decisions of the Supreme Court of Finland to the appeal of regulations, decisions
and actions of state bodies. Depending on the content of the contested act, the courts
use different articles of the Convention, but mostly it is a reference to Article 6 of
the Convention and Article 4 (1) Protocol 7 of the Convention.

It should be noted that the presence of the commentary to the ECHR decision
from the standpoint of the national law of Finland helps judges understand and correctly
apply the standards of the European Convention.

Asthe most detailed examination of the case, by the Supreme Court of the Republic
of Latvia, the author refers to a decision from August 8, 2015 SKK-303/2015 which
contains references to the legal position of the European Court of Justice with reference
to the 7 ECHR decisions which are not related to the interests of Latvia, but without any
reference to a specific Article of the Convention [17].

In the case of SKK-549/2015 from 28.12.2015 Criminal Department referred
to 6 ECHR judgments by the Constitutional Court and 4 decisions of the Criminal
Department and concluded that the Latgale Regional Court had not taken adequate
measures to study the evidence in accordance with the provisions of the Resolution by
the European Court of Justice and the Supreme Court.

The basic principles of criminal law, including human rights guarantees and
the right to a fair trial, are considered in the decision of the Supreme Court SKK-21/2014
from February 12, 2014 and March 27, 2014 in the case SKK-39/2014. The European
Court of Human Rights made the conclusions that can be attributed to a specific crim-
inal case. In particular, that investigations may be initiated only in relation to a person
who there is information about their criminal activity. (A reference to the case “Teixeira
de Castro vs. Portugal”, “Ramanauskas vs. Lithuania”, and “Malininas vs. Lithuania”.)
The Supreme Court ruled that the preliminary evidence is sufficient means to justify
acquittal for conviction on the basis of the practice and proceedings of the ECHR.

It is important to note that even in the case of a murder investigation of 20.8.2015
SKK-279/2015 (case No. 11817004012) the inability to appoint an expert to determine
the cause of death and evidence of expertise in the evaluation of the prosecution, the Supreme
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Court heard the case using only national legislation. The court reversed the decision
of the Latgale Regional Court from November 22, 2014 in connection with the acquittal,
Article 117, §2 and §10, and sent it to a new trial.

In the case SKK-144/2015, apart from the references to the Customs Code,
the Law on Excise Tax Act, are references to the European Council Regulation (Eiropas
Padomes Regulas (EEK) No. 2913/92) and two judgments of the European Union Court
C-459 EU/07 and C-230/08, as well as the lawyer Uldis Krastins. When producing
the decision for this case, the Court notes the controversy of the first paragraph of
Article 6 of the Convention and Article 92 of the Constitution of the Republic of Latvia
to a fair trial, as well as Part 2 of Article 6 on the right of a suspect to the presump-
tion of innocence.

In a similar case by the Customs for Smuggling of tobacco SKK-58/2015,
the Court referred to the same two judgments; C-459/07 and C-230/08 by the Court
of the European Union; as well as the EU Directive.

In the case SKK-27/2015, the report was drawn up without the presence of
a lawyer and an interpreter. Translations were performed by the same inspector
who registered the minutes. According to the defence, this is a clear violation of
the Criminal Law in particular of the rights of the accused and is also contrary to
Article 6 of the Convention, §1, Article 92 of the Constitution of the Republic of Latvia
and Chapter 15 of the Code of Criminal Procedures.

In the case SKK-27/2015, the Court referenced to the decision of Jasper vs.
the United Kingdom, who connected to the interests of Latvia and the Convention
with reference to Article 6 of Part 2 of the Convention, in which all doubts are resolved
in favour of the accused and who does not need to prove his innocence. The Supreme
Court referred to the decision of the ECHR for Case of Jasper vs. the United Kingdom,
in which the entitlement to disclosure of relevant evidence is not absolute. However, in
accordance with §1 of Article 6 of the Convention only such measures are admissible
which do not restrict the rights of the defendants.

In the case of drug crimes investigation SKK-46/2015, the Latvian Supreme
Court referred to the decision of the ECHR without a single reference to a specific
article: Baltins vs. Latvia, in the decision which provides links to the case Teixeira
de Castro vs. Portugal, Ramanauskas vs. Lithuania. The author emphasizes that in
this case, the Court also referred to SKK-27/2015, SKK-301/2014, SKK-402/2013,
SKK-303/2013, SKK-296/2013, SKK-178/2013, and SKK-122/2013.

In the case SKK-5/2015, the Supreme Court ruled that the Court of Appeal exam-
ined witnesses in violation of Article 92 of the Constitution, as well as the Convention
on Human Rights and Fundamental Freedoms, Article 6, §3d) the right to examine
witnesses and Articles of the Criminal Procedure law. The Court appeals to the legal posi-
tion of the European Court of Justice with reference to a specific decision Klimentyev vs.
Russia, with reference to the particular Article 6, §3d of the Convention.

— 81 —
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The Court did not specify the content of the Article of the Convention or the circum-
stances of the case Klimentyev vs. Russia, specifying only the link to the ECHR and
the ECHR decisions. The Supreme Court has just pointed out that the European Court
of Human Rights in its decisions has repeatedly pointed out that the European Human
Rights and Fundamental Freedoms refer to Article 6 of the Convention §3d determining
the right to have adequate time and facilities to prepare his defence.

According to the author, the reference to §124 of the ECHR judgment in the case
Klimentyev vs. Russia (the content of which is not represented in the decision
SKK-5/2015) most fully reveal the defendant’s right:

“At the outset the Court recalls that the admissibility of evidence is primarily
a matter for regulation by national law and that, as a rule, it is for the national
courts to assess the evidence before them, the task of the Court being to ascertain
whether the proceedings considered as a whole, including the way in which evidence
was taken, were fair. The Court further recalls that, according to its case-law, all
evidence must normally be produced in the presence of the accused at a public
hearing with a view to adversarial argument ... As a rule, these rights require that
the defendant be given an adequate and proper opportunity to challenge and question
a witness against him, either when he was making his statements or at a later stage
of the proceedings.” [5]

In 2015, the Department of Civil Affairs of the Republic of Latvia Supreme Court
considered 16 decisions, of which we can state the following.

As the most complete combination of compliance of the Constitution, the judi-
cial precedents of the ECHR and the European Court of Justice, the author cites
a decision of the Supreme Court SKC-1427/2015 [3]. In this case, the Court used
many references to the Constitution, decisions of the ECHR, the European Court of
Justice and the European Parliament and the EU Council. In particular, the Supreme
Court referred to Article 105 of the Constitution, the 3 decisions of the ECHR [19],
6 times in the judicial precedent of the European Court of Justice, the Treaty on
European Union [19], the Convention on Jurisdiction and Enforcement of Judgments
in Civil and Commercial Matters, the Directive 2004/48/EC of the European Parlia-
ment and the European Union for the Protection of Intellectual Property Rights,
the Council Regulation (EC) No. 44/2001 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters, the European Parliament
and the Council Regulation number 1215/2012 on Jurisdiction and the Recognition
and Enforcement of Judgments in Civil and Commercial Matters and the Regulation
(EC) No. 1206/2001, corresponding to the law of the European Union in accordance
with the provisions of the banking law.

In the decision SKC-2344/2015, the Court refers to the Case law SKC-10/2012,
SKC-1491/2013 and SKC-41/2015. In this case, the language translation in accordance
with the European Parliament and the Council Regulation (EU).
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In the case SKC-1/2015, the Supreme Court relied on two judgments of
the European Court of Justice C-348/98, C-166/02, Decision E-8/07 of the Court
of the European Free Trade Association and 5 Directives for the period 1972-2009 of
the Council of the European Union on the approximation of the laws relating to
insurance against civil liability in connection with the use of motor vehicles.

Case SKC-1478/2015 has seen the use of 5 references to the Case law SKC-440,
SKC-251, SKC-448, SKC-1480, SKC-507 and the lawyer Dr. habil. iur. Professor Edgars
Melkisis, Dr. iur. Vladimirs Bukovskis coursebook on civil cases (Civilprocesa macibu
gramata).

In comparison, it can be concluded that the Department of Civil Cases employs
a higher frequency of case law of the ECHR and the European Court of Justice than
the Criminal Department.

The author notes that shining examples of reaction to the ECHR decisions
are cases “V.S. vs. Latvia” and “Slivenko vs. Latvia”. The Supreme Court overturned
the previous court decisions and ruled on the resumption of the trial and sent the case
to the Riga Regional Court as the appellate court. These decisions cannot be appealed.

In fact, Sergejs Talankovs vs. Latvia Zemgale Regional Court found the applicant
guilty of extortion with aggravating circumstances and sentenced him to seven years in
prison. On February 19, 2004, at the applicant’s complaint, the Department of Criminal
Cases of the Supreme Court upheld the decision of the court of first instance by reducing
the applicant’s sentence to five years in prison. The representative of the Government
of Latvia Inga Reine offered to settle the case without consideration to the ECHR and
to pay 4,000 Euros to the applicant in accordance with Article 37 §1 of the European
Convention. The Court acknowledged that the settlement based on respect for human
rights, as defined in the Convention and its Protocols, to file the case and exclude him
from the list of complaints.

For example, in 2013 the Supreme Court of the Republic of Latvia twice applied
Article 6 of the Convention, on September 19, 2013 to case SKK-449/2013 and on
June 18, 2013 in the case SKK-208/2013, referring to a fair trial at national level [13].

According to the author, the best example of cases and respect for the right to
a fair trial are the decisions of the Constitutional Court of the Republic of Latvia. For
example, a decision on the case No. 2014-09-01 from November 28, 2014 contains
a 53-page decision, references to Articles 1 and 92 of the Constitution, 46 decisions
of the Constitutional Court or the case materials, 5 ECHR judgments, Article 6 of
the Convention, one decision of the European Commission, two decisions of the Depart-
ment of Civil Cases of the Senate of the Supreme Court SKC-20/2013, SKC-1627/2014,
the UNCITRAL 2012, as well as the outcomes of the Kurzeme District Court, the Riga
Latgale Urban District, the Court of Vidzeme suburb of Riga and the Latvian decision
of the arbitral tribunal.
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Conclusions

The decisions indicate a clear position of the Supreme Court of the Republic
of Latvia as the Supreme Court of the Republic of Finland, the fundamental value
of the European system of protection of the rights and freedoms of man and citizen,
expressed in consistent implementation of the Court of Justice of the Convention and
the Court’s decision in the legal system and to identify shortcomings of the national
legal regulation and the proposal on the ways to address them.

Of the 823 decisions handed down only in 2014, the European Court of Human
Rights found violations of the Convention by the respondent States to be at 85%, from
which the largest percentage of violations established were of Article 6 at 25.06%,
Article 5 at 16.97% and Article 13 at 10.25%.

In 2015, the European Court of Human Rights found 7 violations of the European
Convention by Latvia and 5 violations of the European Convention by Finland.

Therefore, for the Republic of Latvia and the Republic of Finland it is impor-
tant that the legislator and the higher courts have developed a unique approach to
the definition of the status of the decisions of the ECHR, and judges frequently use
the decisions of the European Convention for norms of human rights and fundamental
freedoms to ensure a fair trial.

Latvijas Republikas Augstakas tiesas un Somijas Republikas
Augstakas tiesas lietu salidzinosa analize

Kopsavilkums

Raksta tiek analizéta Eiropas Konvencijas juridiska nozime un Eiropas Cilvék-
tiesibu tiesas lémumi konteksta ar nacionalajam tiesibam Latvija un Somija. Latvijas
Augstakas tiesas un Somijas Republikas Augstakas tiesas judikattra liecina, ka Eiropas
Konvencija uzskatama par svarigu juridisku instrumentu, kas janem véra, izskatot lietu.

Kad tiek izskatitas stidzibas par spéka esosa nolémuma atcel$anu, pamatojoties uz
ECT rezoliciju par parkapuma atzisanu Somija, tiesa atsaucas uz daudziem ECT lemu-
miem par konvencijas parkapumiem Somija un citas valstis, detalizéti izskatot un sali-
dzinot apstaklus katra lieta. Vienlaikus galigais lémums ir balstits uz Somijas Republikas
Konstitiiciju un proceduru.

Atslégvardi: starptautiskas tiesibas, Eiropas Cilvéktiesibu konvencija, likuma
virsvadiba.
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Kapteindienestu loma
kugosanas tiesiskas aizsardzibas
nodrosinasana Latvijas ostas
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Juridisko zinatnu programma, Latvija
aldis.dreiblathens@gmail.com

Kopsavilkums

Ostas ir butiska kugo$anas sastavdala, tapéc to darbibas tiesiskais reguléjums
nav nodalams no starptautiskajam jaras tiesibam. Statistikas dati liecina, ka Latvijas
ostas pieaug kravu apgrozijums. Likumsakarigi, ka palielinas ari tajas pietauvoto kugu
skaits, kuru vairakums ir no arvalstim, tie kugo ar arzemju karogiem un saskana ar
starptautiskajam juaras tiesibam. Kugo$anas aizsardziba ir viens no vissvarigakajiem
jaras transporta uzdevumiem, jo no tas ir atkariga gan apkalpju, gan pasazieru drosiba
un dziviba, ka ari kugu kravu un jaras vides, ostu un to infrastrukttras saglabasana.

Ostu parvalzu paklautiba atrodas ostu kapteindienesti, kuru galvena funkcija
ir kugosanas drosibas nodrosinasana ostas un ostu akvatorijas. Viens no kugosanas
drosibas prieksnoteikumiem ir tas aizsardziba, tadél, nenoliedzami, ir jaizvérté kaptein-
dienestu loma kugosanas aizsardziba. Lai palielinatu kapteindienestu spéju pildit to
galveno funkciju — kugosanas drosibas nodrosinasanu —, nepieciesams palielinat to lomu
kugosanas aizsardziba.

Darba tiek pétita kugosanas drosibas un kugosanas aizsardzibas problematika
Latvijas ostas un kapteindienestu loma $ajos procesos.

Darba secinats, ka kapteindienestu loma kugosanas aizsardzibas nodro$inasanas
procesa ir nepietiekama.

Hipotéze: kugosanas drosibas nodrosinasanas priek$noteikums ir kugosanas
aizsardzibas garantésana, tadé] kapteindienestu loma kugosanas aizsardzibas nodrosi-
nasana ir uzskatama ari par kapteindienestu funkciju pildisanu.

Atslégvardi: kapteindienests, kugosanas drosiba, kugosanas tiesiska aizsardziba.
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levads

Latvija ir juras valsts ar vairak neka 500 km garu jiras robezu un desmit ostam, gar
musu valsts piekrasti notiek intensiva kugu satiksme. Palielinoties kravu apgrozijumam
ostas un kugu satiksmes intensitatei, pieaug arl nepieciesamiba gadat par drosu kugu
satiksmi un jiras vides un piekrastes tiesisko aizsardzibu. So mérku sasnieg$ana ir atka-
riga no Starptautiskas Jaras organizacijas konvenciju efektivas ieviesanas un turpmakas
piemérosanas. Tadé] ir svarigi juarlietas ieviest starptautiskos instrumentus, t. i., — starp-
tautiskos ligumus un standartus jaras drosibas, piesarnojuma novérsanas un jiras satik-
smes efektivitates nodrosinasanas jomas. Starptautiski noteiktas prasibas tiek attiecinatas
uz kugi, kuga personaluy, kravu, navigaciju, ka ari garanté cilvéku drosibu uz jaras un ostas.

Kugo$anas drosibas garantésana ir viens no vissvarigakajiem jaras transporta
uzdevumiem, jo no tas ir atkariga kugu apkalpju, ka ari pasazieru drosiba un dziviba,
kravas un jaras vides saglabasana. Kugosana vienmer ir bijusi nesaraujami saistita ar
tas drosibas tiesisko nodrosinajumu, tadeél ir tik svarigi pétit un izvértét kugu kustibas
drosibas tiesiska reguléjuma ipatnibas, kuras ir ietvertas ostu noteikumos.

Ostu svarigums un liels attistibas potencials ir saistits ar Latvijas valsts atrasanos
starp Eiropu un Aziju. Var uzskatit, ka Latvija ir robezvalsts starp Eiropas un Azijas
tirgiem, tapéc Latvijas ostu attistibu var balstit uz divu milzigu tirgu apkalposanu.
Latvijas ostas ir specialo teritoriju rezims: tajas tiek piemérota speciala kontrolgjosa
likumdosana, kas atskiras no visparéjas valsts likumdosanas. Speciala rezima izveide
bija loti svarigs solis Latvijas ekonomikas vésturé. Rezima veidosanas sakuma ta rezul-
tatu bija grati prognozét, bet, paejot laikam, var secinat par specialas zonas efektivitati
un Latvijas ostu svarigumu.

Izveidojot brivostu parvaldes Riga un Ventspili, ostu kapteindienesti tika paklauti
brivostu parvaldém, bet Liepaja, izveidojot specialo ekonomisko zonu, — Liepajas
specialas ekonomiskas zonas parvaldei.

Latvijas Republikas jurisdikcijai paklautajos idenos uzdevumus veic un ostas
darbojas vairakas instittcijas (Valsts robezsardze, Nacionalie brunotie spéki, Jaras
administracija, Juras vides parvalde u. c.), kuru darbibu reglamenté atseviski likumdo-
$anas akti. Tajos $So institficiju savstarpéjas sadarbibas jautajumi noteikti loti visparigi,
tapéc nav vienotas un saskanotas politikas un darbibas efektivitate kopuma nav pilniga.

Rigas, Liepajas un Ventspils kapteindienestus vada $o ostu kapteini, kuru pamat-
pienakums ir gadat par navigacijas drosibu Latvijas ostas un ostu pievadcelos. Kugo-
$anas dros$ibas nodrosinasanu un kapteindienestu darbibu uzrauga ostu parvaldes un
Latvijas Jaras administracija. Latvijas Jaras administracijas kompetence noteikta Jarlietu
parvaldes un jaras drosibas likuma 6. panta [1] atbilstosi normativajiem aktiem un starp-
tautiskajam tiesibu normam. Savas funkcijas Latvijas Jaras administracija nodrosina ar
Jarnieku registra, Kugu registra, Kugosanas drosibas inspekcijas un Kugu un ostu aizsar-
dzibas nodalas, ka arl ar Hidrografijas dienesta darbibu. Kapteindienestu kompetence
noteikta attiecigas pasvaldibas saistosajos noteikumos — ostas noteikumos.
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Darba merkis ir izpétit kugoSanas drosibas un tiesiskas aizsardzibas problema-
tiku Latvijas ostas un kapteindienestu lomu $ajos procesos. Kugo$anas drosibas nodro-
$inasana, kas vienlaikus ir kapteindienestu galvena funkcija, ir viena no vissvarigakajam
jaras transporta, jo no tas ir atkariga kugu apkalpju, ka ari pasazieru drosiba un dziviba,
kravas un jaras vides saglabasana. Kugo$ana vienmeér ir bijusi nesaraujami saistita ar tas
drosibas tiesisko nodrosinajumu, tadé] darba tiek pétitas un izvértétas ari kugu kustibas
drosibas tiesiska reguléjuma Ipatnibas, kuras ir ietvertas ostu noteikumos.

Darba izstradé tika izmantota analizes un salidzino$a pétniecibas metode, ka
ari pieredzé iegutas zinasanas, lai izdaritu secinajumus un izteiktu priekslikumus
darbibas uzlabosanai. Tika veikta ari Latvijas lielo ostu kugu satiksmes dienestu darbi-
nieku aptauja, iegito datu apstrade un analize. Pétjjuma baze ir Liepajas, Ventspils un
Rigas osta.

Ostu darbibu reglamentéjosie nacionalie
normativie akti

Latvijas ostu tiesiskie pamati ir noteikti Likuma par ostam [4], Rigas brivostas
likuma [5] un Ventspils brivostas likuma [8].

Kugosanu Rigas osta reglamenté 2006. gada 7. marta Rigas domes saistosie notei-
kumi Nr. 42 “Rigas brivostas noteikumi” [6], kas izdoti saskana ar Likuma par ostam
6. panta pirmo dalu. Rigas brivostas noteikumos reglamentéta Rigas brivostas iekséja
kartiba un kugosanas drosiba Rigas brivostas akvatorija.

Kugosanu Ventspils osta reglamenté 2005. gada 21. novembra Ventspils domes
saistosie noteikumi Nr. 5 “Ventspils brivostas noteikumi”[9], kas izdoti saskana ari ar
Likuma par ostam 6. pantu, un tajos noteikta Ventspils brivostas iekséja kartiba un
kugosanas drosiba Ventspils brivostas akvatorija.

Kugosanu Liepajas osta reglamenté 2007. gada 20. decembra Liepajas pilsétas
domes saistosie noteikumi Nr. 23 “Liepajas ostas noteikumi” [2].

Visu tris Latvijas lielo ostu darbibu reguléjosa tiesiska institicija ir pasvaldiba,
kura atrodas osta. Pasvaldibu primarais mérkis ir savu regionu attistiba, kura ari tiek
veicinata ar uznéméjdarbibas attistibu un rosinasanu. Savukart kugnieciba primara ir
kugosanas drosiba, un tikai otraja vieta — parkrauto kravu apjoms. Tapéc pasvaldibas
ir spiestas meklét viduscelu starp kugosanas drosibu un uznémeéjdarbibas veicinasanu.
Ta ir nopietna un aktuala probléma, kuru risinat nepieciesams laikus un efektivi.

Ostu parvalzu un Liepajas specialas ekonomiskas zonas (LSEZ) parvaldes paklau-
tiba esoso ostu kapteindienestu galvena funkcija ir gadasana par kugosanas drosibu.
Kugu satiksmes operativo vadibu osta un ostas pievedcelos, ka ari kugosanas drosibas
kontroli osta nodrosina ostas kapteinis. Ostas kapteina dienesta darbiniekus, kuri
saistiti ar kugosanas drosibu, pienem darba ostas parvaldé péc attiecigas sertificé-
$anas Latvijas Juras administracija [4]. Ostas kapteina funkcijas, tiesibas un pienakumi
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ir noteikti Jarlietu parvaldes un jiras drosibas likuma un citos normativajos aktos. Ostas
kapteina rikojumi, kas saistiti ar kugosanas drosibas pasakumiem, to skaita ar ziemas
navigacijas kartibu ledus apstaklos, ir obligati visiem kugiem, organizacijam, komerc-
sabiedribam, ka ari citam juridiskajam un fiziskajam personam [6]. Ostas kapteinis
ir ostas parvaldes amatpersona, kas saskana ar normativajiem aktiem, Starptautiskas
jaras organizacijas normativajiem aktiem, Helsinku konvencijas un Helsinku komisijas
rekomendaciju prasibam organizé un kontrolé kugu satiksmi osta un ostas pievadcelos,
kontrolé kugosanas drosibu osta: ostas akvatorija, kugu celos, piestatnés un terminalos [4].

Liepajas ostas kapteina rikojumi, kas saistiti ar kugosanas drosibas un cilvéku
dzivibas glabsanas pasakumiem, ir obligati visiem kugiem, ostas piestatnu un zemes
valditajiem, Ipasniekiem un nomniekiem, ka ari citam juridiskajam un fiziskajam
personam, kuras atrodas osta [2]. Ostas noteikumi nevar ierobezot ostas kapteina
kompetenci minéto rikojumu izdosana. Ostas kapteinis vada osta notikuso avariju un
kritisko situaciju seku likvidacijas operacijas. Vinam ir tiesibas osta esosu kugi izsatit
jara, ja uz kuga radusies kritiska situacija vai tas apdraud citus kugus vai ostas iekartas,
cilvékus un vidi, vai ari veikt citas nepiecieSsamas darbibas, ja neparvaramas varas dél
kritiska situacija nonakusu kugi nav iespéjams parvietot. Ostas kapteinim par visiem
osta vai tas pieejas notikusajiem negadijumiem jainformé Latvijas Jaras administracijas
Avariju izmeklésanas nodala, ka ari javeic negadijumu sakotnéja izmeklésana un izmek-
lésanai nepieciesamo liecibu un dokumentu iegisana. Tas attiecas ari uz tadu kugi,
kurs ir bijis iesaistits negadijuma, bet nav guvis bojajumus, ir jaras spéjigs un gatavojas
izie$anai vai ari iziet no ostas [1].

Ostas kapteinis vada sadus ostas dienestus:

o kugu satiksmes dienestu;

« locu dienestu;

« ostas uzraudzibas dienestu [1].

Riga ostas kapteinis ari isteno ledlauza “Varma” operativo vadibu ziemas naviga-
cijas perioda [6].

Ostas dienesti organizé un kontrolé kugu satiksmi osta un tas pievedcelos, kon-
trolé kugosanas drosibu osta: akvatorija, kugu celos, piestatnés un terminalos.

Ventspils brivostas kapteinim ir tiesibas noformét administrativo parkapumu
protokolu [9].

Par kugosanas drosibu ripéjas vairaki dienesti, kuru ricibai jabut saskanotai un
precizai, jo apstak]u nepareizas novértésanas vai klamiga lémuma sekas var bat tragiskas.

Latvijas Jaras administracijas Avariju izmeklésanas nodalas specialisti 2009. gada
pabeidza izmeklésanu par zvejas kuga “Beverina” un sesu ta apkalpes loceklu bojaeju
2008. gada 2. decembri. Izmeklésanas zinojuma noradits, ka par “Beverinas” bojaejas
céloniem ir uzskatams nelabvéligu apstaklu kopums:

« kuga galvena dzinéja apstasanas, dens ieklasana kuga ahterpiki, iespéjams, —

ari kuga kravas tilpné un vélak uz kuga klaja, tapéc radas kuga stires iekartas
bojajums, ka ari zuda kuga noturiba, kam sekoja ta apgasanas;
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« zvejas kugim nepiemérotas kabelu kravas parvadasana kravas tilpné, iekrau-
$anas un parvadasanas tehnologijas neievérosana, tapéc vétras laika, kugim
zvalstoties, notika tilpné nenostiprinatas kravas nobide, kas veicinaja kuga
stabilitates zudumu;

o kapteina nespéja izvértét situacijas bistamibu un pienemt kardinalu léemumu
ekstremala situacija, ka ar1 glabsanas operacija iesaistito kugu un helikoptera
nespéja glabt nelaimé nonakusos jarniekus.

Kuga kapteinis laikus nesutija signalu par briesmam un nepieprasija kuga ap-
kalpes evakuaciju. Netika ari dots rikojums apkalpes locekliem atstat kugi un parcelties
uz glabsanas plostu, kad situacija bija kluvusi loti kritiska. Turklat, stradajot uz kuga
vétras laika, netika dots rikojums apkalpes locekliem uzvilkt glabsanas vestes.

“Beverinas” ipasnieks ne Liepajas ostas Kugu satiksmes dienestam, ne Jaras glab-
$anas koordinacijas centram nesniedza detalizétu informaciju par kuga tehniskajam
problémam un kravu. Ipasnieks ari nepieprasija apkalpes evakuaciju.

Jaras speku kugis “Virsaitis”, kuru Jaras glabsanas koordinacijas centrs (Maritime
Rescue and Coordination Centre, MRCC) norikoja par negadijuma vietas koordinatoru,
reali nekontroléja situaciju, neprognozéja notikumu attistibu un no “Beverinas” kapteina
nepieprasija maksimali detalizétu informaciju par kuga stavokli. Uzsakot meklésanas
un glabsanas operaciju, “Virsaisa” manevri un darbibas bija neveiksmigas.

Tapéc var secinat, ja MRCC par negadijuma vietas koordinatoru batu norikojis
Liepajas ostas kapteindienestu, tas situacijas novértésanai izmantotu kugosanas kustibu
kontroléjo$o aparattaru un, nemot véra tas radijumus, dotu atbilstigus rikojumus Jaras
spéku kugim “Virsaitis”, kura manevri glabsanas operacija batu veiksmigaki, situacija
tiktu kontroléta un cilvéku dzivibas glabtas.

Turklat kapteindienestam ir savi resursi (pieméram, lo¢u kugi un velkoni), kurus,
koordinéjot glabsanas darbus, var iesaistit $ajas operacijas. Protams, lai MRCC uzticétu
ostas kapteindienestam negadijuma vietas koordinatora uzdevumus, nepieciesamas ir
papildu un regularas personala macibas glabsanas operaciju koordinésana.

Ostas iekartu aizsardzibas virsnieks

Katra osta ir daudz iekartu, un par katru atbildigs ir ostas iekartu aizsardzibas
virsnieks. Viena virsnieka parzina var bat viena vai vairakas iekartas. Ostas iekartu
aizsardzibas virsnieks nodrosina, lai ostas teritorija tiktu ievérots iekartu aizsardzibas
plans, un veic visus vinam delegétos uzdevumus, lai nodrosinatu $a plana izpildi.

Ostas iekartu aizsardzibas virsnieka pienakumi ir:

» nodro$inat ostas iekartu aizsardzibas plana istenosanu un uzlabosanu;

« ieviest un parbaudit ostas iekartu aizsardzibas plana darbibas spéjas;

« veikt ostas iekartu aizsardzibas parbaudes;

o sekot lidzi izmainam un uzlabojumiem, kas var ietekmét ostas iekartu aizsar-

dzibas planu, un veikt nepiecieSamas izmainas plana;
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gadat par informacijas apmainu ar ostas iekartu personalu, lai nodrosinatu
iekartu aizsardzibu;

rapéties par ostas iekartu aizsardzibas personala macibam;

informét visas jirniecibas aizsardziba iesaistitas institticijas, ka ari veikt visas
aizsardzibas informacijas iegramatosanu;

koordinét darbibu ar kuga aizsardzibas virsnieku;

koordinét darbibas ar apsardzes kompanijam;

veikt parbaudes, lai parliecinatos par aizsardzibas personala atbilstibu veicama-
jiem aizsardzibas uzdevumiem;

gadat, lai aizsardzibas aprikojumu pareizi izmantotu, uzturétu un salabotu;
nodrosinat kuga aizsardzibas virsnieku ar nepieciesamo informaciju par per-
sonam, kas vélas noklit uz kuga, ja tas ir nepiecieSams (virsniekam nevajadzétu
bat tai personai, kas $o informaciju sniedz ikdiena);

veikt papildu pienakumus, kuri ir noraditi Starptautiska kugu un ostas iekartu
drosibas kodeksa (International Ship and Port Facility Security, ISPS) B dala
(turpmak — B dala), ka ari XI-2 pielikuma.

lestadém vai to struktirvienibam, kuru tiesa paklautiba atrodas ostas iekartu
aizsardzibas virsnieks, vina darbiba ir jaatbalsta ta, lai virsnieks varétu veikt visus
jurniecibas aizsardzibas uzturésanas un veicinasanas pienakumus.

Lai realizétu ostu iekartu aizsardzibas planu un to uzlabotu, vispirms nepiecie-
$ams noveértét ostas iekartu aizsardzibu. Valdibai vai starptautiski atzitai aizsardzibas
organizacijai (ja $o darbu veic starptautiski atzita aizsardzibas organizacija, tad péc
darba pabeigsanas valdibai ir jaapstiprina ostas iekartas aizsardzibas novértésana) ir
javeic ostas iekartu aizsardzibas novértésana.

Ostas iekartu aizsardzibas novértésana ir jauztic specialistam, kuram ir nepie-
cieSamas zinasanas.

Personalam, ko iesaista ostas iekartu aizsardzibas novértésana, ir jabut zina-
Sanam par:

pasreizéjiem aizsardzibas apdraudéjumiem;

iespéjam atpazit un atrast ierocus un bistamas substances;
cilvéku, kuri varétu apdraudeét aizsardzibu, uzvedibu;
tehniku, ko var izmantot, lai izvairitos no aizsardzibas pasakumiem;
aizsardzibas incidentos izmantojamam metodém;
spragstvielu iedarbibu uz ostas iekartam,;

ostas iekartu aizsardzibu;

ostas komercdarbibu;

psihologiskiem aizsardzibas pasakumiem (nozogojumu);
telekomunikacijas sistémam un datoru sistémam;
transporta un civilo inZenieriju;

kugu un ostas funkcijam.
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Ostas iekartu aizsardzibas novértésana ir jaatjauno, mainoties apdraudéjuma

veidam vai apdraudéjuma mérkim.

Ostas iekartu aizsardzibas novértésana ir jaieklauj sadi principi:

« nepieciesams identificét un noveértét svarigakos (ari vértigakos) ipasumus
(iekartas) un ostu infrastruktaruy, ka ari tas vietas un baves, kuru bojajumi var
izraisit ieverojamus cilveku zaudéjumus, ostu iekartu bojajumus un apkartéjas
vides apdraudéjumus;

 novértéjuma jaidentificé so kritisko ipasumu (iekartu) un infrastruktaras aktu-
alie apdraudéjumi, lai noteiktu aizsardzibas pasakumu prioritates;

o vértéjuma jaatspogulo ievainojamibas pakape, noradot vajakas vietas fiziskai
aizsardzibai saistiba ar tas strukturalo integritati, aizsardzibas sistémam, pro-
cesualo politiku, sakaru sistémam, transporta infrastrukttaru, dazadiem pakal-
pojumu veidiem un citam ostu iekartam, kuras varétu tikt paklautas lidzigam
apdraudéjumam.

Ostas iekartu aizsardzibas novértésana ir jaieklauj $adi elementi:

o psihologiska aizsardziba;

o personala aizsardzibas sistémas;

« procediiru politika un sakaru sistéma;

o telekomunikacijas un datoru sistémas;

» butiska infrastruktara;

« inZenierkomunikacijas (aprikojums);

o citas iespéjamas vietas, kur var tikt apdraudéti cilvéki, ipasums, infrastruktara
un ostas funkcijas.

Valdiba var atlaut izveidot vienu ostas iekartas aizsardzibas novértéjumu, ko

attiecinat uz vairakam ostas iekartam, ja $im iekartam ir viena veida:
o nomnieks;
« atrasanas vieta;
« funkcijas;
o aprikojums;
o konstrukcija.
Noveértéjuma ir jaieklayj ari jebkura informaciju, kas turpmak var tikt izmantota
darba uzlabosanai, jamin, ka tika veikts novértéjums, uz kadu informaciju tas balstas [7].

Lai ostas aizsardzibas virsnieks spétu izvértét nepieciesamo ostas iekartu aizsar-
dzibas limeni, nav pielaujams, ka ostas aizsardzibas virsnieks atrodas darba attiecibas
ar tas pasas ostas parvaldi. Lai istenotu ostas aizsardzibas planu, ostas parvaldei ir ja-
iegulda nepieciesamie resursi, dazkart pat Joti lieli, atstajot butisku iespaidu uz iestades
budzetu. Tapéc ostas aizsardzibas virsniekam var trakt instrumentu aizsardzibas
plana realizé$anai. Situacija ir diezgan viegli atrisinama: ostas aizsardzibas virsniekam
vajadzétu atrasties Latvijas Juras administracijas paklautiba vai no ostas parvaldém
neatkarigu kapteindienestu paklautiba.

—9)
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Ostas iekartu aizsardzibas plans

Ostas iekartu aizsardzibas plana jabut noteiktiem uzdevumiem, kas ir javeic to
aizsardzibai un aizsardzibas limenu mainu gadijumos. Sis plans ir javeido un jauzlabo,
pamatojoties uz ostas iekartu aizsardzibas novértéjumu, adekvati katras iekartas vietai
un lomai sadarbiba starp ostu un kugi.

Ostas iekartu aizsardzibas planu apstiprina valdiba (valdibas instittcija — Latvijas
Jaras administracija), savukart sagatavot planu var starptautiski atzita organizacija,
bet — péc B dalas ieteikumiem — ostas iekartu aizsardzibas planu izveidot vajadzétu
ostas iekartu aizsardzibas virsniekam.

Ostas iekartas aizsardzibas planam jabut valsts valoda, un taja jaieklauj sadas
minimalas prasibas:

o pasakumi, lai novérstu ierocu un bistamu substancu ieklasanu ostu iekartas un

uz kugiem, kur tas tiktu izmantotas pret cilvékiem, kugiem un ostu iekartam;

o pasakumi, lai novérstu nepiederosu personu ieklasanu ostas iekartu, piestatnu

un ierobezotajas zonas;

« procediras, ja pastav draudi ostas iekartai vai kuga / ostas sadarbibai;

o procediras, kas tiek veiktas, ja valdiba izsludina aizsardzibas pasakumus

un 3. aizsardzibas limeni;

« evakuacijas proceduras, ja tiek identificéti draudi;

o aizsardzibas personala pienakumi un citu ostas iekartu personala pienakumi

ostas iekartu aizsardziba;

« kuga aizsardzibas sadarbibas procediras;

« ostas iekartu aizsardzibas plana parskatisanas un uzlabosanas proceduras;

« zinos$anas par incidentu procedaras;

o ostas iekartu aizsardzibas virsnieka norikosanas kartiba un vina pieejamiba

24 stundas diennakti;

o plana ietvertas informacijas slepenibas nodrosinasanas pasakumi;

o kravu un parkrausanas iekartu efektivas aizsardzibas nodrosinasanas pasakumi;

« ostas iekartu aizsardzibas plana revizijas proceduras;
kuga aizsardzibas bridinajuma sistémas aktivésanas osta procediras;

« procediras, kas tiek veiktas, lai atvieglotu kuga komandas vai valsts un pasval-

dibu instittciju personala pieeju kugim.

B dala ir vairaki papildnosacijumi, kurus vajadzétu ieklaut ostas iekartu aizsar-
dzibas planj, jo tie var pozitivi ietekmét ostas iekartu aizsardzibu.

Ostas iekartu aizsardzibas planu ieteicams izstradat katrai iekartai atseviski, jo
aizsardzibas pasakumi var atskirties. Plana izstradé janem véra gan atrasanas vieta, gan
komercdarbibas specifika un citi apstakli. Jo sikak izstradats ostas iekartu aizsardzibas
plans, jo aizsargataka ir katra iekarta pret jebkada veida draudiem.

Personalam, kas veiks ostas iekartu aizsardzibas plana reviziju vai plana ievie-
$anas vertésanu, jabat neatkarigam, tacu tiek pielauti iznémumi atkariba no ostas
lieluma un tas funkcijam.
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Ostas iekartu aizsardzibas planu var savienot vai ieklaut ostas aizsardzibas plana,
vai kada cita ostas plana vai planos, kas tiek izstradati ostas drosibas un aizsardzibas
uzturésanai.

Valdiba ir noteikusi, kadas izmainas ostas iekartu aizsardzibas plana var tikt
veiktas pasa osta, neapspriezoties ar valdibas institacijam.

Diemzél tik specifiskos jautajumos ne vienmér valdibas darbibas virzieni ir pareizi.
Valdibai nosakot ostu aizsardzibas plana izveides kompetenci, butu nepieciesams
konsultéties ar attiecigas nozares institiicijam, ostas aizsardzibas virsniekiem un
kapteindienestiem.

Ostas iekartas aizsardzibas planu var sagatavot elektroniska formata, tacu jano-
drosina, lai tam nepieklast nepiederosas personas un lai netiktu veiktas kadas neatlautas
izmainas plana.

Ostas iekartu aizsardzibas plana proceduru efektivai veiksanai ir jaizveido ostas
iekartu aizsardzibas pienakumu organizacijas sistéma.

Ostas iekartu aizsardzibas nodrosinasanai nepieciesami vairaki organizatoriskie
pienakumi:

« noteikt ostas iekartu aizsardzibas organizacijas lomu un struktaru;

 uznemties atbildibu par aizsardzibas personala trenésanu un vinu efektivitates
noveértésanu;

o ostas iekartu aizsardzibas organizésana sadarboties ar nacionalajam vai regio-
nalajam institaicijam, kas ir iesaistitas jarniecibas aizsardziba;

o uzturét komunikacijas sistému, kas nodros$ina efektivu un nepartrauktu sazinu
ar ostas iekartu aizsardzibas personalu, kugiem osta un nacionalajam vai regio-
nalajam institaicijam, kas ir iesaistitas jarniecibas aizsardziba;

o izstradat procediiras, lai nodro$inatu aizsardzibas pasakumu efektivitati un to
veiksanu, ja notiek aizsardzibas aprikojuma bojajumi [2; 9].

Personala macibas

Loti svarigi ir regulari gadat par personala trenésanu un macibam, jo nepietie-
kamas zinasanas var radit draudus jarniecibas aizsardzibai.

Regulari aizsardzibas trenini un macibas nepieciesamas:

o ostas iekartu aizsardzibas virsniekiem;

o ostas aizsardzibas personalam;

o ostas paréjam personalam.

Janem véra, ka katras grupas atbildiba un pienakumi, lai nodrosinatu jarniecibas
aizsardzibu, ir atskirigi, tapéc katrai cilveku grupai vajadzigas cita veida macibas, kas
japaklauj ostas iekartu aizsardzibas planam.

B dala ir ieteikts, kada veida macibas un trenini nepiecies$ami dazadam grupam,
tomeér jarespekté katras ostas specifiskie iekartu aizsardzibas plana noteikumi.

Treniniem un macibam janotiek regulari, lai nodrosinatu efektivu darbu.

— 94 —
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Secinajumi

Veiktais izpétes darbs lauj secinat, ka Latvija ostu un to iekartu aizsardzibai tiek
veltita liela uzmaniba. VAS “Latvijas Jaras administracija” ir izstradajusi MK notei-
kumus, lai uzlabotu jirniecibas aizsardzibu un veiktu nepartrauktu kugu un ostu
iekartu auditésanu. Ta ir pozitiva prakse.

Janem véra jarniecibas nozaré notieko$o nelikumigo darbibu attistibas tendence
pasaulé un jasecina, ka ISPS kodeksa (Starptautiska kugu un ostas iekartu aizsardzibas
kodeksa) ieviesana Latvijas ostas tika veikta laikus, radot tiesisku pamatu un uzliekot
pienakumu ostas iekartu ipasniekiem un nomniekiem nodrosinat ostu aizsardzibu.
Terorisms nav jauna paradiba jarniecib3, tas ir jau ilgu laiku eksistéjis, bet tikai tagad
tam tiek pievérsta aizvien lielaka uzmaniba.

Darba uzmaniba veltita galvenokart nacionalajai un starptautiskajai likumdo-
$anai, kas regulé jarniecibas aizsardzibu. Taja ir analizéti iespéjamo draudu izvérté-
$anas principi, ka ari Latvijas ostu aizsardziba.

Latvijas ostas to iekartu aizsardzibai pilniba izpilda visas ISPS kodeksa prasibas
un veic visu, lai aizsardziba tiktu uzlabota, tomér janem véra, ka brivostu tiesas funk-
cijas atskiras no kapteindienesta funkcijam, tapéc

1) ostas iekartu aizsardzibas novértésana ir javeic specialistiem, kuriem ir nepie-
ciesamas zinasanas $ada veida darbu veiksanai, un viniem jastrada ciesa
sadarbiba ar ostas kapteindienestu. Jauzsver, ka jasadarbojas tiesi ar kaptein-
dienestu, nevis ostas parvaldi vai kadu citu ostas parvaldes struktarvienibu,
jo tiesi kapteindienesta galvena funkcija ir kugosanas drosibas garantésana,
turpreti brivostu parvaldes un Liepajas SEZ parvaldes galvenas funkcijas ir
regiona un uznémeéjdarbibas attistisana;

2) valdibai, nosakot ostam aizsardzibas plana izveides kompetenci, nepieciesams
konsultéties ar attiecigam valdibas institiicijam, ostas aizsardzibas virsnie-
kiem un kapteindienestu, veidojot darba grupas vai komisijas;

3) kapteindienests ir vieniga institacija osta, kuras galvena un pamatfunkcija ir
kugosanas drosibas nodrosinasana, tadél ostas aizsardzibas virsniekam jabut
ostas kapteina paklautiba. Ne ostu vai brivostu parvalzu, ne Liepajas specialas
zonas parvaldes paklautiba, bet tie$i ostas kapteina tiesa paklautiba. Pretéja
gadijuma nevar tikt garantéta kugosanas aizsardzibas objektiva novértésana.
Pielaujama alternativa — ostas aizsardzibas virsnieki (lidzigi ka ostas valsts
kontroles inspektori) var bt paklauti ari Latvijas Jiras administracijai. Saja
gadijuma ostas aizsardzibas virsnieki ari var but pietiekami neatkarigi, lai
objektivi izvértétu kugosanas aizsardzibu;

4) lai Seit minéta paklautibas sistéma butu sekmiga, ari ostu kapteindienestiem
ir jabat neatkarigiem, tas nozimé, ka tie var bat paklauti tikai Latvijas Jaras
administracijai;

5) par ostas iekartu darbinieku treniniem un macibam ir jagada ostu kaptein-
dienestiem. Tikai no vietéjas pasvaldibas neatkarigs kapteindienests bis
ieintereséts regularu treninu un macibu nodrosinasana.
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Harbourmaster Office Role in Ensuring
Shipping Protection of Latvian Ports

Abstract

Latvian ports as an essential navigation component cannot be separated from
the International Maritime Law. Statistical data reveals that the cargo turnover at
Latvian ports is increasing; therefore, increasing ship visits are inevitable. What is more,
the vast majority of them are foreign vessels with foreign flags and they are guided
by the International Maritime Law. Consequently, maritime protection is the most
essential issue as it determines the ship’s crew, as well as the passengers’ safety and life,
preservation of the ship’s cargo and marine, ports and port infrastructure.

The existing Harbourmaster’s, who is accountable to the port authorities, main
function is the provision of maritime safety in ports and port areas. However, given
the fact that maritime safety is one of the prerequisites for the protection of navigation,
undoubtedly Harbourmaster’s role in maritime protection should also be evaluated.
To increase the Harbourmaster’s ability to perform their main function, ensuring
the safety of shipping, it is essential to increase the role of shipping protection.

The article analyses the safety of navigation and maritime protection problems
in Latvian ports and Harbourmaster’s role in these processes.

It leads to the conclusion that Harbourmaster’s role in maritime protection assur-
ance process is insufficient.

Hypothesis: prerequisite of maritime security insurance is the protection of
shipping; therefore, Harbourmaster’s role in ensuring the protection is to be considered
as one of the main functions of Harbourmaster.

Keywords: harbourmaster, maritime safety, maritime protection.
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Kopsavilkums

Laiks, kas ir pagajis kop$ jauna Maksatnespéjas likuma stasanas spéka (sis likums
ir mainijis maksatnespéjas koncepciju un procediiru norises gaitu, tadéjadi ietekméjis
kriminaltiesisko aizsardzibu), nav pietiekams, lai batu izveidojusies tiesu prakse $aja joma.
Zinatniskas literatiiras avotu par maksatnespéjas kriminaltiesiskas aizsardzibas regulé-
jumu Kriminallikuma nav daudz. Tomér Maksatnespéjas likuma vairak neka piecu gadu
darbiba ir piemérots bridis maksatnespéjas kriminaltiesiskas aizsardzibas problematikas
aktualizésanai.

Atslégvardi: maksatnespéja, kriminaltiesibas, sabiedribas drosiba.

levads

Mainigas ekonomiskas situacijas apstaklos valsts ne tikai veicina komercdar-
bibu, bet ari nodrosina noteiktu kartibu ieintereséto pusu aizsardzibai, ja juridiskas
vai fiziskas personas vairs nespéj pildit savas saistibas. Rodoties un nostiprinoties
maksatnespéjas tiesibam, lielu nozimi iegast arl kriminalatbildiba par launpratibam
maksatnespéjas procesa.

Ekonomiskie noziedzigie nodarijumi ir specifiska noziedzigo nodarijumu grupa,
kas skar tautsaimniecibas intereses un ietekmé finansiali saimnieciskas attiecibas
(5, 301]. Saja grupa tiek ieklauti ari ar maksatnespéju saistitie noziedzigie nodarijumi.

Darba meérkis. Raksta mérkis ir, analizéjot pret maksatnespéju vérsto nodari-
jumu Ipatnibas, izvértét tiesisko normu dazados piemérosanas aspektus. lerobezota
apjoma dé] raksta uzmaniba nav veltita kreditiestazu un citu finansu un kapitala tirgus
dalibnieku maksatnespéjas kriminaltiesiskajiem aspektiem.
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Materials un metodes. Pétijuma empirisko bazi veido zinatnieku darbi un
rakstu krajumu materiali, publikacijas periodiskajos izdevumos un pirmavoti, tiesibu
akti, statistikas dati, interneta resursi, ka ari cita publiski pieejama informacija.
Pétijuma izstradé izmantota analitiska, salidzino$a, induktiva un deduktiva pétnie-
cibas metode.

Rezultati un diskusija

Maksatnespéjas tiesibas ir sens tiesibu instittts, kas sevi ietver ka materialas, ta
ari procesualas tiesibu normas. So tiesibu aizsakumi meklgjami seno kultiiru valstis ar
augstu saimniecisko un kredita attiecibu limeni [3]. Zinas par maksatnespéjas tiesisko
reguléjumu var atrast jau senas Griekijas, Egiptes, ka ari Romas tiesibas [20, 285].
Gadsimtu gaita $o tiesibu saturs ir batiski mainijies. Pieméram, romie$u tiesibas sakot-
néji maksatnespéju reguléja seno tiesibu piemineklis — XII tabulu likumi, kas neap-
mierinatajiem kreditoriem deva tiesibas piepildit savas naida jatas pret paradnieku,
sacértot to gabalos. Bet turpmakaja $o tiesibu attistibas posma neapmierinato kredi-
toru tiesibas tika ierobezotas ar iespéjam pardot maksatnespéjigo paradnieku verdziba.
Tikai 326. gada pienemtaja likuma “Lex potelia” tika noteikts, ka maksatnespéjigo
paradnieku drikst pardot verdziba tikai tad, ja maksatnespéja iestajusies vina nozie-
dzigo darbibu rezultata.

Musdienas maksatnespéjas tiesibas ir izveidojusas par visai sarezgitu institatu,
un, ka norada Janis Jurkans, o tiesibu reguléjosie likumi ienem butisku vietu ekonomiski
attistito valstu tiesibu sistéma. To nosaka $o likumu pamatfunkcija, t. i., attiecibu stabi-
lizacija komercdarbiba un riska pakapes samazinasana $ajas attiecibas. Saimnieciskas
darbibas regulésanai domatais tiesibu normu komplekss, kas aptver gan civiltiesibu, gan
administrativo tiesibu, nereti ari kriminaltiesibu normas, ka norada Kaspars Balodis,
tiek sauktas par saimnieciskajam tiesibam, pie kuram pieskaita ari maksatnespéjas
tiesibas [1, 49]. Maksatnespéjas tiesibas ir viena no Latvijas tiesibu sistémas nozarém.
Pati par sevi ta ir tiesibu normu sistéma, juridisko normu kopums, kas reglamenté
finansialas gratibas nonakusa paradnieka saistibu izpildi un, ja iespéjams, maksatspéjas
atjaunosanu tiesiskas aizsardzibas un maksatnespéjas procesa.

Kaut gan kop$ 2010. gada 1. novembra ir spéka jauns Maksatnespéjas likums,
tomeér joprojam tiek piemérotas ari 2007. gada Maksatnespéjas likuma un 1996. gada
likuma “Par uznémumu un uznémeéjsabiedribu maksatnespéju” normas. Sada prakse
neveicina ne tikai civiltiesiskas apgrozibas stabilitati, bet ari rada neskaidribu krimi-
naltiesiskaja aspekt3, jo katru reizi, mainot tiesisko reguléjumu, butiski tiek grozits pats
maksatnespéjas process. Tapéc lidztekus japieméro dazadas tiesibu normas ar atski-
rigu reguléjumu vienadiem gadijumiem. Juridiskaja literataira tiek minéts, ka likuma
efektivitati nosaka ne tikai tiesibu normu formuléjumu precizitate [19, 281], bet ari ta
kvalitate. Biezas maksatnespéju reguléjoso tiesibu normu izmainas ari nerada stabilu
un drosu vidi.
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Raugoties no vesturiska viedokla [9], centieni sakartot $o jomu bijusi jau
krietni sen. 1933. gada Sodu likuma atbildiba par noziedzigiem nodarijumiem [11; 12],
kas atbilst Kriminallikuma XIX nodalai “Noziedzigi nodarijumi tautsaimnieciba”, bija
paredzéta dazadas nodalas, un maksatnespéjas reguléjums tika ietverts XXX VIII nodala
“Bankrots, auglosana un citada sodama launpratiba attieciba uz mantu” [4, 418]. Anali-
z€jot maksatnespéjas institata vésturisko attistibu, Janis Bérzin$ norada [2], ka pirms
Otra pasaules kara kriminaltiesibas lielaka uzmaniba tika pievérsta noziedzigiem noda-
rijumiem, kas izpaudas apzinata maksatnespéjas un bankrota stavokla izraisisana, tikai
netiesi pievérsoties noziedzigiem nodarijumiem, kas attiecas uz pasu maksatnespéjas
procesu.

Savukart padomju kriminaltiesibas ar maksatnespéju saistiti noziedzigi nodarijumi
nepastavéja [15, 311; 16, 207], jo tiesibas nebija sastopams pats maksatnespéjas institits.

Tas tika atjaunots péc neatkaribas atgtiSanas Latvijas tiesiskas sistémas trans-
formacijas laika [10, 277]. Pirmie likumi $aja joma bija “Par uznémumu un uznémeéj-
sabiedribu maksatnespéju un bankrotu” un “Par uznémumu un uznéméjsabiedribu
maksatnespéju”, bet, ka norada Edgars Stafeckis [18, 281], jau tolaik likumdevéjam bija
skaidrs, ka esosas bankrota tiesibu normas neatbilst tiesibu sistémai un ir pretruna ar
Latvija jau ieviestajiem vai planotajiem tiesibu institatiem. Sie normativie akti ka maksat-
nespéjas risindjumu paredzéja mierizligumu, sanaciju un bankrotu. Turklat tie attiecas
tikai uz juridiskam personam.

Savukart Latvijas Kriminalkodeksa (LKK), kas bija spékalidz 1999. gada 31. martam,
kriminalatbildiba maksatnespéjas joma bija noteikta sestas “A” nodalas “Noziegumi
uznéméjdarbiba” tris pantos:

1) Uznémuma (uznémeéjsabiedribas) novesana lidz maksatnespéjai vai bankrotam

(LKK 1617 p.);
2) Maksatnespéjas pieteikuma neiesniegsana vai nepatiesa pieteikuma iesnieg-
$ana (LKK 161." p.);

3) Maksatnespéjas procesa parkapsana (LKK 161.% p.).

2007. gada pienemtais Maksatnespéjas likums tika izstradats ekonomiskas izaug-
smes laika. Taja ieklautais reguléjums sasaucas ar izaugsmes prognozém un parliecibu
par ekonomisko stabilitati, un procedaras tika veidotas, palaujoties, ka masveida maksat-
nespéjas vilnis nav sagaidams [18, 281]. Savukart 2010. gada pienemtais Maksatnespéjas
likums tika izstradats krizes laika. Tad izaugsmes atjaunos$anai loti aktuala bija nepie-
cieSamiba iesaldétos aktivus péc iespéjas atrak atgriezt komerctiesiskaja aprité, bet
dzivotnespéjigos paradniekus vajadzéja atri un efektivi izslégt no komercvides [18, 281].
Tadéjadi var secinat, ka likumdevéjs tik neilga laika visai kardinali un atskirigi noteica
maksatnespéjas reguléjuma koncepciju, kas izraisija ari atskirigu iesaistito personu
ricibu maksatnespéjas joma.

Turklat sodu politiku Latvija ietekméja ari likumdevéja 2012. gada 13. decembra
grozijumi Kriminallikuma, kas stajas speka 2013. gada 1. aprili, un to mérkis, mazinot
brivibas atnemsanas sodu terminus, nav panakt noziedzigu nodarijumu klasifikacijas

— 100 —
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mainu, bet nodrosinat to, lai sods atbilstu noziedziga nodarijuma bistamibai un kaiti-
gumam, tika skartas ari visas normas attieciba uz maksatnespéju.

Savukart Saeimas izdaritie grozijumi tiesibu aktos par maksatnespéjas procesa
administratoriem, pielidzinot vinus valsts amatpersonam, tiek vértéti pretrunigi.
Tadeéjadi likumdevéjs maksatnespéjas procesa administratoriem ir noteicis stingraku
atbildibu, jo uz viniem attiecas Kriminallikuma XXIV nodala “Noziedzigi nodarijumi
valsts institaiciju dienesta” ietvertie noziedzigie nodarijumi.

Maksatnespéjas procesa administratori nepilda nevienu valsts parvaldes funkciju,
ka ari nerikojas ar valsts mantu vai naudas lidzekliem, tapéc to pielidzinasana valsts
amatpersonam ir nepamatota. Maksatnespéjas procesa administratori ne péc veikto
darbibu rakstura, ne amata butibas neatbilst valsts amatpersonas kritérijiem.

Analogiski Eiropas Savienibas tiesas 2015. gada 10. septembra sprieduma lieta
C-151/14 Eiropas Komisija pret Latvijas Republiku tika secinats par notara darbibam
Latvija: lai gan notars izdod notarialos aktus, ved mantojuma lietas un $kir laulibas,
tomér vina joma nav uzskatama par tieSu un konkrétu dalibu valsts varas istenosana un
tapéc Latvijas pilsonibas nosacijums notariem nav attaisnojams. Tapéc var secinat, ka
Latvijas likumdevéjs ne tikai attieciba uz maksatnespéjas procesa administratoriem, bet
ari uz citam reglamentétam juristu profesijam rikojas nepardomati.

Sada likumdevéja riciba ir tikusi ne tikai kritizéta [13; 14], bet ari vértéta Latvijas
Republikas Satversmes tiesas 2015. gada 21. decembra sprieduma lieta Nr. 2015-03-01,
atzistot, ka, ciktal ta nenodrosina maksatnespéjas procesa administratoriem, kuri vien-
laikus ir ari zvérinati advokati, profesionalas darbibas garantijas izvélétas nodarbosanas
saglabasanai, ta ir neatbilstosa Latvijas Republikas Satversmes 106. panta pirmajam
teikumam, t. i.: “Ikvienam ir tiesibas brivi izvéléties nodarbo$anos un darbavietu atbil-
stosi savam spéjam un kvalifikacijai.” Satversmes tiesas ieskata, valsts amatpersonai
noteiktais pienakums deklaracija ietvert normativajos aktos prasito informaciju par
noslégtajiem uznémuma un pilnvarojuma ligumiem un $o ligumu pusém, ka ari iena-
kumiem un to gasanas avotu var nonakt pretruna ar advokata darbibas konfidenciali-
tates principu, jo tadéjadi tiktu atklata informacija par to, ka advokats sniedzis juridisko
palidzibu konkrétai personai.

Attieciba uz tiem maksatnespéjas procesa administratoriem, kuri nav zvérinati
advokati, Latvijas Republikas Satversmes tiesa lieta Nr. 2015-04-01 léma izbeigt ties-
vedibu, radot vél lielakas neskaidribas.

Kriminalatbildiba par parkapumiem maksatnespéja noteikta Kriminallikuma
XIX nodala “Noziedzigi nodarijjumi tautsaimnieciba”, kura ietverti Cetri noziedzigo
nodarijumu veidi, proti, atbildiba paredzéta:

1) par novesanu lidz maksatnespéjai (KL 213. p.);

2) par nepatiesa maksatnespéjas procesa pieteikuma iesniegsanu (KL 214. p.);

3) par maksatnespéjas procesa kavésanu (KL 215. p.);

4) par tiesiskas aizsardzibas procesa noteikumu parkapsanu (KL 215.! p.).
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Tomeér, no judikatiiras viedokla vértéjot pieejamos Latvijas Republikas Augstakas
tiesas Kriminallietu departamenta pédéjos desmit gados publicétos nozimigako
lémumu krajumus, jasecina, ka starp tiem atrodami vien tris nolémumi $aja joma (divi
no tiem attiecas uz maksatnespéjas pieteikuma neiesniegsanu, kas nu jau ir dekrimi-
nalizéts nodarijums) [6, 317; 7, 248; 8, 158], kas neliecina par plasu tiesu praksi maksat-
nespéjas lietas.

Secinajumi
Latvijas masdienu maksatnespéjas kriminaltiesisko aspektu apskats raisa ceribu,
ka kartéjos grozijumos un papildinajumos, ko veiks likumdevéjs, tiks ietvertas ne tikai

progresivas idejas, bet tiks nemta véra ari pédéjo gadu pieredze un tiesiskais reguléjums
klas par drosu tiesibu un interesu garantu.

Insolvency and Public Safety: Criminal Law Aspects

Abstract

The period since enactment of the new Insolvency Law that has changed
the concept of insolvency as well as the course of procedure and, therefore, has affected
the application of criminal legal protection has been too short for development of judi-
ciary in this area. The few sources of scientific literature on the regulation of criminal
legal protection of insolvency in the Criminal Law have been published before enact-
ment of the new Insolvency Law. Five years of operation of the Insolvency Law is a mile-
stone for updating the issues of criminal legal protection of insolvency and extended
assessment of insolvency regulations in the Criminal Law.

Keywords: insolvency, criminal law, public safety.
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Abstract

Inheritance by contract institution exists as a complex legal phenomenon. Legal
relationships correlating within this institution and outside it do not make it possible to
implement harmonisation and to respect balance in regard to the interests of the parties.
Based on the given problems, it seems necessary to create a specific understanding of
the concept of the person in relation to inheritance by contract. Other measures to
construct this institution’s legal framework also should be suggested.

Keywords: complex institution, inheritance by contract, leading concept, legal
regimes interaction, instability of relationship.

The aim of this article is to designate the indicative list of activities to construct
and harmonise the legal structure of the inheritance by contract complex institution.

Up to date, harmonisation of contractual relations in inheritance by contract
seems impossible — inheritance by contract complex institution and its leading concept
expressed in terms future legacy, future succession, future inheritance in the modern
sense did not allow for this kind of relationship to acquire the ability to progress.
The complex nature of inheritance by contract in some cases appears as an obstacle, for
example, the concept of the future inheritance exists as an impediment for the expres-
sion of will of the person to conclude of separate agreements — particular law on inheri-
tance of Israel — the Israeli Succession Law provides the prohibition for testamentary
gifts donation (donation agreement mortis causa) without confirmation of this act in
testament (Criminal Law of Israeli).

! Grazhdanskoje zakonadatelstvo Izrailja (Criminal Law of Israeli). S.-Peterburg: Izd. Juridicheskij
centr Press, 2003, 447. ([pamdarckoe 3akonooameibcmso Mspaurs. Tlop pea. H. D. Ausimuia.
C.-Tlerepbypr: 13a. FOpuanvecknit nentp Ilpecc, 2003, 447.)

— 104 —


mailto:e.pilipsons%40privattiesibas.lv?subject=

S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Edward Pilipson. Inheritance by contract institution: necessity measures
to design optimal legal construction and its regulation

The combination of legal regimes providing essential parts for discrete contracts
and agreements and one-sided deals can have mixed, unpredicted consequences —
in particular, the situation cancel of the testament donation agreement mortis causa
will be deprived with its legal basis. However, under the law of another state dona-
tion agreement mortis causa should be valid, recognised and executed, because will
of the testator aims to create not only obligations relations, but simultaneously here-
ditary, according to the provisions of the norm of the Israeli Succession Law. Instability
relationship indicated above also follows from the fact that donation is considered by
the legislator as a unilateral transaction — it follows from the provisions of the regula-
tions of the Civil Law of the Republic of Latvia (1937, section 1915)?, the Israeli Trust
Law (5739-1979), the Israeli Gift Law (5728-1968)* the contractual nature of these
relationships is discussible (Baikov, 2005).

The main problem of the search applicable to inheritance by contract complex
institution law is the lack of a mechanism to link the correct mechanism of the law
applicable to inheritance devices and law, applicable to obligations. This is reflected
in the contractual succession starting with the formation and determination of this
subject matter, ending with consequences — recognition and enforcement of contrac-
tual succession tools and devices, both within the field of the national legal system of
the state and within margins of discrete states. An additional obstacle to the correct
definition of the applicable law is the dichotomy which is expressed in the fact that
the collision norms of the Succession and Obligations Law refer the substantive law
to the law of the various states simultaneously. Thus, it is possible that the same legal
situation will be subject to the application of the law of succession of one state and,
accordingly, obligation law of another state is applicable. It seems that this situation is
not possible from the point of view of teleological adequacy — legislator, acting within
the national legal system allows the linking of institutions separate spheres of legal
regulation only in framework of its domestic legal order. Uncontrollable connecting
process, exercised with the requirements of the collision norms between succession law
discrete institutions and the law of obligations in a situation application of the law of
the various states will create unpredictable process to find an applicable law.

The formula which contains connecting factor to attach correct applicable law
under the situation of inheritance by contract should contain a comprehensive concept,
invested with compound nature, named with term lex loci actus — lex loci solutions.
The concept of act should be correlated between the main contract or agreement and
possible legal unilateral transaction.

2 The Civil Law of the Republic of Latvia. Section 1915. In order for a gift to be valid, the prospective
done or his or her legal representative must accept it.

> The Israeli Trust Law. Section 2. A trust is created by law, [..] or by instrument of endowment.

* The Israeli Gift Law. Section 3. The recipient is presumed to have agreed to the gift, unless
he notifies the bestower of its rejection within a reasonable time after he became aware of it.
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It seems necessary to highlight the specific principles of the inheritance by
contract. Undoubtedly, the first principle should be the principle of maximum perform-
ance of the will of the testator. Traditionally linked with the Inheritance Law, this
principle will be the basis for applicable law choice in a situation of execution of inher-
ited obligations ex ante and ex post. Reasonably limited with public policy, this principle
will ensure the legitimate rights and interests for the heirs and third persons.

For inheritance by contract institution it is important to strengthen the warranty
remedies. Legislator of the Republic of Latvia for the realisation of this goal made
an important step — amendments of August 4, 2011 in the Civil Procedure Law of
Latvia (Amendments on the Civil Procedure Law, 2011) abolished the state fee in cases
of entry into force of inheritance contract. The amount of this fee was 15 percent of
the genetic evaluation of the inherited masse (Civilprocesa likums, 2011) and its cancel-
lation will play an important role in the contractual succession as a whole.

As a result of the research, the author came to the conclusions set out below.

The traditional and fundamental conflict of laws principles in determining
the applicable law on hereditary relationships and testament law in whole is a personal
law of the testator, which includes citizenship and domicile. Inheritance proceedings
of movables and their accessories are precisely based on these categories. In turn,
the inheritance of immovable property is in accordance with the rules of conflict
formula lex rei sitae — this principle is based on the law, determined by the location
of the property. However, this system does not operate everywhere — German Law
uses the principle of unity of the inherited property — for inheritance of movable and
immovable property German Law uses the personal law of the testator (Boguslavskij,
2011). The Inheritance Law in situations of inheritance by will as the law applicable to
the succession as applicable law establishes the principle of the law, denoted by a place
where the will was drawn up (Kurkin, 2008). This situation cannot be applied under
the situation of contractual succession. In a situation of inheritance contract, appli-
cable law should be specified otherwise — to inheritance applies binding lex voluntatis —
parties autonomy in the choice of law, based on the principle of freely expressed will
of the parties and its implementation. It is important to mention that in the absence of
the choice of law clearly embodied in the text of agreement, the law of the State with
which the contract is most closely connected will be used.

On the basis of the mentioned above, it seems necessary to carry out doctrinal
and normative allocation of the law order or statute of the inherited obligations with
specific legal regulation creation.

It seems that for the determination of the applicable treaty to inheritance rights
it would be reasonable to use the categories, named with terms analytical region and
regulatory region or, sometimes, normative region. Analytical region is the law (legisla-
tion) intended to be used. As a normative region legislation of state, or their combi-
nation, which regulates the essential components of the inheritance contract complex
institution, should be recognised.
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Because inheritance by contract includes an institution, called with the term
future inheritance, respectively hereditatis futurae in Latin, which vested with uncer-
tain legal nature seems necessary to state, that the connecting factor that should
regulate the law applicable to inheritance by contract is law prescribed by the place of
coincidence of hereditary rights and obligations of the heir and the testator (lex loci
coincidentiae).

Doctrinal and practical development of the statute of the inheritance by contract
is quite important because testamentary statute of Civil law States covers all the conse-
quences of opening the inheritance. In turn, testamentary statute of Common law coun-
tries applies only under problematic issues of the legal status of the heir or heirs, but
issues related with categories named with terms administration and probate remains
unresolved (Haas, 2004). By simplified combination of the principles and institutions
of the Succession Law and the Law of Obligations create a statute of inheritance by
contract is not possible — there is an opportunity of the conflict of qualifications.

Moreover, conflict bindings lex personalis and lex rei sitae apply only to denote
effects of inheritance, not for the regulation of the law applicable to the legal transac-
tion as a whole (contract, mediating inheritance by contract) and parties’ legal interests
in it. The law applicable to the contract is governed by the general conflict binding lex
voluntatis, which gives the definition of the applicable law entirely according to the will
of the parties to contract, often leaves without attention the action of connecting factors
lex personalis and lex rei sitae. Limitation executing to conflict binding lex voluntatis
action only by public order or, sometimes, public policy of the national state. This situ-
ation cannot be acceptable — public order is territorial category.

As of present moment, meaning of the term inheritance by contract priority
remains unclear. Legal doctrine — Roland Krauze in Commentaries of Civil Law
does not clearly answer this question (Krauze, 1997, 183). Establishing as the basis of
priority created by the Inheritance Contract Obligation Law and the Succession Law,
giving these fields of the legal regulation the role of organisational law under Henry
Hansmann and Reinier Kraakman (Hansmann & Kraakman, 2000) which leads to
the formation of the heirs’ property rights, it should be noted that the Obligation Law
arises as a form of legal regulation under contract, the law and under testament — this
position secured with provisions under section 1672 of the Civil Law of the Republic
of Latvia, section 4.5.3. of Dutch Civil Code and in the article 130 of the Civil Code of
the Netherlands. Diversity of legal sources mentioned above can generate instability in
the content of organisational law — in this case there is an internal conflict (conflict
within the regulation) under the meaning of Richard G. Passler (Passler, 1991), Herma
Hill Kay (Kay, 1980, 577-617), T. N. Karaseva (Karaseva, 2013, 56-65), T. O. Shilyuk
and K. G. Mittelman (Shilyuk & Mittelman, 2013, 75-82).

Category inheritance by contract priority was accepted and adopted by
the Provincial Law of the Baltic Provinces under section 1701. However, in this norma-
tive act an important clarification in relation to the law of Kurzeme and Vidzeme was
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made (Provincial Law of the Baltic Provinces, 1928, 190°) — in the light of this clarifica-
tion inheritance by contract priority really works. The second reason for the introduc-
tion of inheritance by contract priority imperative was in the Provincial Law of the Baltic
Provinces in a variety of contractual inheritance institutions — their essential components
have been enshrined in sections from 2481 till 2524 of the Provincial Law of the Baltic
Provinces. With a first cause falling away — the Provincial Law of the Baltic Provinces
losses its legal force, under the situation of the Civil Law of the Republic of Latvia cate-
gory inheritance by contract priority acquired the quality of assessment category or,
sometimes, evaluative the concept, evaluative the project created by Ronald Dworkin,
which, despite the creation of a certain degree of stability and regulatory strength
(Rjasina, 2012, 10I) because of the uncertainty and related possibility of unspecified
interpretation and concretisation under enforcement process, requires the establish-
ment of criteria for distinguishing institutions (Lukjanenko, 2009, 2, 114) in the case of
contractual succession. Otherwise there appears a risk of contradictions and conflicts in
the application of the mandatory rules of the Law of Obligations and the Succession Law
especially in particular situations of simultaneous conclusion of succession contract and
qualification of mutual wills as inheritance contract. The deontic characteristic category
should be fixed as priority basis of inheritance by contract priority.

It appears that the text of Article 389 of the Civil Law of the Republic of Latvia
all three kinds of inheritance rights may exist simultaneously should be replaced with
the phrase succession by law, by will and by contract exists simultaneously. The presence
of the word simultaneously and removal of the term may will reflect the current situa-
tion in the Succession and Obligation Law in regard to inheritance by contract single and
complex situations — institution, named with the term persons entitled to compulsory
share has a complex nature and is present not only in the inheritance by law, but also
in inheritance under testament and agreement (contract). Additionally, persons entitled
to compulsory share will have the right to claim the inheritance, regardless of the base
of succession and other agreements, mediating co-respective rights and obligations.
A similar situation existed in respect of the institution, named with the term legitimate
heirs before amendments (Amendments on the Civil Law of the Republic of Latvia, 2014).

It appears that the basis of the priority inheritance by contract must be combined
with the will of the testator and the heir aimed in the process of the creation of heredi-
tary rights and obligations. This provision shall correspond to the position of the will

5 Provincial Law of the Baltic Provinces. Section 1701. An inheritance by contract has a priority in
regard to inheritance by testament and, as one, has preference in regard to statutory succession.
With respect to Vidzeme all three types of inheritance can exist together on this basis, to one
specific part of the whole composition (half, third, quarter, etc.) entitled to testamentary, the other
to contractual and third to statutory heir. In Kurzeme, inheritance by contract can exist together
with the testamentary as well with statutory succession, but the latter two forms of succession
connection are not allowed.
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according to provisions of the Civil Law of the Republic of Latvia fixed in section 1437,
specialised in relation to inheritance, and to be enshrined in legislation in the Civil Law
of the Republic of Latvia in part “Succession Law” in clarified formulation.

The Republic of Latvia is a member of International Institute for the Unification
of Private Law of January 1, 2006 (Arlietu ministrijas dienesta informdcija Nr. 41/66-397,
2006)° and, having powers for making proposals for the development perspective
of the Private Law (Law of the Republic of Latvia, 2005)” should make proposals on
the development and amendments of legal regulation in relation to inheritance by
contract as a whole and toward discrete institutions.

In order to establish and justify contractual inheritance conception it seems neces-
sary to enter the category, denoted by the term contractual inheritance — a person in
legal intent, this category corresponds with inheritance by contract subject matter fixed
in the concept a person in legal contemplation (Wilson v. Estate of WL Kings, 1960).
The concept expressed by this term will enable the debtor in the course of fulfillment of
the obligations arising from the contract of inheritance or other institution of the contrac-
tual succession to settle testamentary obligations before creditors with the best way.
Category persona enshrined in the Roman Private Law fixes inter alia the existence of
an appropriate expression of the will (Dozdev, 1996, 254). In the situation according to
succession by law or by testament heir has a legal opportunity to accept or reject inher-
itance. In situation of the inheritance contract, the heir may not renounce the inheritance.
Due to this circumstance, the legal intention mediated by limited will, must be regulated
by contract. The basis of the inheritance by contract is a contract, retreat is not allowed.
Moreover, by contractual inheritance in the process of the enforcement ex ante and ex
post property rights (Zekoll, 2005, 286) and property (Civil Law of the Republic of Latvia,
1937)% can be purchased, the debtor must be insured against possible losses (Godeme,
1948, 107), which include reducing the available assets.

The question of the transfer of ownership rights on the moment of movable prop-
erty inherited under contractual succession situation remains unsolved. From the point
of view of the Law of Succession in the situation according to the Law of Inheritance
and Bequest, the actual adoption of the inheritance under peremptory dispositions of

¢ Service information of the Ministry of Foreign Affairs No. 41/66-397 on the entry into force of
the Statutes. The Ministry of Foreign Affairs informs as of January 1, 2006 in the territory of
Latvia 15 March, 1940 Statutes of International Institute for the Unification of Private Law have
been enforced.

Law of the Republic of Latvia. International Institute for the Unification of Private Law. Statute.
Article 12. (1) Any participating Government, as well as any international institution of an official
nature, shall be entitled to set before the Governing Council proposals for the study of questions
relating to the unification, harmonisation or coordination of Private Law.

Civil Law of the Republic of Latvia. Section 646. An inheritance contract establishes only a future
invitation to inherit and therefore, while the estate-leaver is still alive, grants to a contractual heir
only the right to wait for his or her future inheritance, but not an immediately effective right to
the present property of the estate-leaver.

7

o

— 109 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Edward Pilipson. Inheritance by contract institution: necessity measures
to design optimal legal construction and its regulation

the Civil Law of the Republic of Latvia section 691 performed at the time of the debtor
specified by the law is in action. Legal doctrine (Briedis, 1939) and practice (Latvijas
Republikas Augstakas tiesas Civillietu departamenta ..., 2007, 2014) in relation to inher-
itance, rightly affirming the principle of continuity in its understanding by Janis Zarins
(Zarins, 1935) perpetuate this interpretation. This setting is accepted and valid for inher-
itance according to the law and will. However, due to the fact that under the contract of
inheritance and other contractual instruments inheritance may acquire future inheri-
tance according to mandatory provisions fixed in the Civil Law of the Republic of Latvia
section 639, section 8 of the Israeli Succession Law and, accordingly, its fruits fixed
under provision of the Civil Law of the Republic of Latvia sections 855 and 856 must
be complied with the principle of continuity with regard to things and rights that may
not exist at the time of acceptance of the inheritance — these objects may exist as valu-
able stocks, capital shares in the company, notes, bonds, interest for the use of legiti-
mate interest, other objects, the production and issuance of which shall be agreed with
capital society members or with its majority to which the heir due to the period speci-
fied in the Civil Law of the Republic of Latvia section 693 and 701 does not apply and
inheritance of which are defined by the Commercial Law (2000)° and by the Civil Law
of the Republic of Latvia, other codes and normative acts of different countries. Thus,
the provisions of Article 980, 991 and 1034 of the Civil Law of the Republic of Latvia
(1937), regulating the beginning'® and the end of property rights" cannot be used in
a situation of inheritance of movable property by concluded or recognised contract.

® The Commercial Law. Section 87. Taking of Decisions (1) to take a decision, the consent of all
the members of the partnership who have the right to take the relevant decision shall be neces-
sary. (2) If a partnership agreement specifies that a decision shall be taken by a majority of votes,
then, in case of doubt, a majority shall be determined according to the number of members in
the partnership.

The Commercial Law. Section 191. (1) In the case of the death of a shareholder, the shares belonging
to him or her shall be inherited by his or her heirs if the articles of association do not specify that
the shares devolve to the company. If the articles of association provide for the shares of the deceased
shareholder to devolve to the company, then the company has a duty to pay out to the heirs, or
in the case specified in Section 416 of the Civil Law — to the state, compensation in conformity
with the liquidation quota which the deceased shareholder would have received at the moment of
the opening of the succession.

The Civil Law of the Republic of Latvia. Section 980. If items of movable property belonging to
various owners are through some process, pursuant to mutual agreement or by chance, joined
together, and there is no special arrangement between the participants, then the new property
created through such process shall be the joint property of all of them, held in undivided shares,
which correspond to the value of each separate, joined property.

The Civil Law of the Republic of Latvia. Section 991. Where property is already in the possession
of the acquirer thereof, it shall suffice that there be appropriate notification from the previous
owner, in order that the property pass into the ownership of the acquirer.

The Civil Law of the Republic of Latvia. Section 1034. Upon the death of an owner, ownership
rights devolve to the heirs of the owner.

—
=
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Developing contractual succession subject matter, it seems necessary to take into
account the normative on the necessary diversity arising from the Law of Requisite Variety
by William Ross Ashby. Contractual succession is a complex, dynamic and growing entity,
according to William Ross Ashby, entropy of a system, concretely: inheritance by contract
complex institution in its complicated nature can be increased when included into
the system elements act as independent random variables; this extension leads to the loss
of control over the whole system (Ashby, 2011, 205-206). In a situation of inheritance
contract, this effect can manifest itself in a situation of succession of obligations emanating
from the correlated main contract, contracts, agreements and unilateral transactions.

The concept of inheritance by contract should take into account the specific
institution, known under the term contracts to leave property by will (Sawyer & Spero,
2012, 251; Russel Hewitson, 2012). The complex nature of this legal phenomenon requires
research with deontic logic methods — as pointed out by Richard Edwards and Nigel
Stockwell, provisions of Article 11 of the Inheritance Act 1975 (Inheritance (Provision
for Family and Dependants) Act 1975) which the institute is attached to allow the court
to modify the effects of the contract if the purchaser has not given or not promised to meet
the relevant property at the time of conclusion of the contract (Edwards & Stockwell,
2005, 160-161).

In the situation of contractual inheritance interest in the analysis of Regulation
(EU) No. 650/2012 of the European Parliament and of the Council of July 4, 2012 on
jurisdiction, applicable law, recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of succession and on the creation
of a European Certificate of Succession (Regulation (EU) No. 650/2012) appears only to
analyse issues of the European certificate of inheritance established in this document.
Regulation (EU) No. 650/2012 allows to recognise decisions and notarial acts in the area
of succession simultaneously providing establishment of the European certificate of
inheritance and its granting procedure. In particular, the European certificate of inher-
itance, drawn up in accordance with Regulation (EU) No. 650/2012 requirements, exists
as a legally valid document for the registration of the property and accompanying prop-
erty rights, transferred by inheritance procedure, the registry of the rights of discrete
European Union member state.

However, the legal regulation provided by Regulation (EU) No. 650/2012 is not
perfect and sufficient; this normative document overlooks its attention from issues
which are attributable to the property regime which have legal ground due to effects
of the marriage relationship (Regulation (EU) No. 650/2012, Article 1)'?, whereas

12 Regulation (EU) No. 650/2012. Article 1. (2) the following shall be excluded from the scope of this
Regulation: (d) questions relating to matrimonial property regimes and property regimes of rela-
tionships deemed by the law applicable to such relationships to have comparable effects to marriage;
Regulation (EU) No. 650/2012 of the European Parliament and of the Council of 4 July 2012 on
jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and
enforcement of authentic instruments in matters of succession and on the creation of a European
Certificate of Succession.
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according to the inheritance by contract concept include prenuptial agreement or
marriage contract mortis causa; simultaneously with the contract of inheritance exists
as the basis of the inheritance by contract complex institution. Following the principle
of subsidiarity, certificate of inheritance, granted according to Regulation (EU)
No. 650/2012 requirements, does not replace the internal documents that can be used for
similar purposes under the situation of discrete European Union member state. In this
case, the certificate of succession issued in accordance with national legislation and
certificate of inheritance absence under Regulation (EU) No. 650/2012 enforcement
situation entails limitation and even restriction of hereditary and as a consequence
property rights of the heir who was the spouse of the testator — in accordance with
the provisions of Article 67 of Regulation (EU) No. 650/2012 notary or other competent
authority to issue the certificate of inheritance, should immediately issue a certificate
after denoting and establishing of all the elements that require inspection, in accordance
with the law applicable to the succession or any other law applicable to specific elements
of legal relationship (Regulation (EU) No. 650/2012, Article 67)"3, assessing individual
legal questions issues, regarding the status of the heir in respect to the peremptory
norms of the Family Law.

Inheritance by contract appears as an integrated complex of legal regulation.
Accordingly, appropriate law denoting provision of adequate protection to the heir
as a former spouse of the testator is necessary to search not only in the institutions
of the Succession Law, but also in the institutions of the Family Law and in the Law
of Obligations. Summarising this statement, it is necessary to affirm that legal regu-
lation of Regulation (EU) No. 650/2012 should be fulfilled with dispositions that will
determine the order and procedures of issuing the certificate of inheritance in respect to
spouses of the testator and to prevent any disposition of property upon death as well as
the use of other freedoms and privileges that may violate the rights of compulsory heirs
until their status is not fixed in the certificate of inheritance, provided by the legislation
of national state. This measure gives unification nature to Regulation (EU) No. 650/2012
as it is fixed in the Treaty of Maastricht.

13 Regulation (EU) No. 650/2012. Article 67. (1) the issuing authority shall issue the Certificate
without delay in accordance with the procedure laid down in this Chapter when the elements
to be certified have been established under the law applicable to the succession or under any
other law applicable to specific elements. It shall use the form established in accordance with
the advisory procedure referred to in Article 81(2). Regulation (EU) No. 650/2012 of the European
Parliament and of the Council of 4 July 2012 on jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in matters
of succession and on the creation of a European Certificate of Succession.
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Ligumiskas mantosanas instituts: nepiecieSamie
pasakumi optimalai tiesiskai konstrukcijai

un tas reguléjumam

Kopsavilkums

Ligumiskas manto$anas institats ir sarezgita, kompleksa rakstura tiesiska

paradiba. Tiesiskas attiecibas korelacija §1 institata ietvaros un arpus tas padara neie-
spéjamu saskanosanu, lidz ar to ari vienlidzibas ievéro$anu attieciba uz pusu interesém.
Minétas problémas liecina, ka nepieciesams veicinat izpratni par jédzienu “persona”
attieciba uz mantosanu péc liguma. Tiek piedavati ari citi pasakumi, lai veidotu s insti-
tita tiesisko reguléjumu.

Atslégvardi: kompleksa rakstura tiesibu institats, ligumiska mantosana, tiesibu

attiecibas nestabilitate, galvena koncepcija.
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Abstract

Inheritance by contract complex institution contains two principal, essential
areas of legal regulation — inheritance law and law of obligations. These spheres have
their own unique character and specific legal order of enforcement — under Private
International Law, every sphere of legal regulation has its mandatory rules. Also, due
to the complex nature of the institution mentioned above, these two spheres are closely
related and often intertwined. These circumstances do not permit the application of
the rules of inheritance law apart from the rules of the law of obligations.

Application of foreign law in the territory of the national state is performed
through the prism of the analysis of conflict rules contained in separate laws and in
the regulations governing inheritance by contract institution. Due to the complexity of
the contract of inheritance, it is necessary to analyze and prove the conflict rules relating
to inheritance law as well as to the rules of the law of obligations. Because inheritance
by contract institution has not yet been fixed in legal doctrine, it is necessary to develop
completely new approach to the proof of the applicable law in respect of this institution.

Keywords: applicable law, corresponding law proving procedures, inheritance by
contract institution, proper applicable law.

Introduction

The main problem in applicable law proof under the situation of Private
International Law is in the variety of approaches by judges which are denoted by legal
system diversity.
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Common Law legal doctrine states that the way

“to establish by a preponderance of the evidence means to prove that something is more
likely so than not so. In other words, a preponderance of the evidence in the case means
such evidence as, when considered and compared with that opposed to it, has more
convincing force, and produces in your minds belief that what is sought to be proved is
more likely true than not true. This rule does not, of course, require proof to an abso-
lute certainty, since proof to an absolute certainty is seldom possible in any case.” [1]

The above mentioned statement clearly refers to the standard of proof of the appli-
cable law, which was adopted in Common Law states. In turn, in Civil Law countries
the main criterion for the final proof is an inner belief of the judge — civil procedure legal
sources in each judgement or decision contain a reasoned part, where a judge or a group
of judges argue motives of their decision or judgement [2, 3, 4]. Internal belief appears in
three main branches: freedom of choice, internal belief as a legal entitlement, authority
or competence. The third branch exists as an electing procedure under the situation of
legal order diversification. Applicable law proof procedure is also connected with the two
different legal sphere correlation presence. Succession law’s main procedural objection is
to introduce terms and conditions aligned to succession law, identify the typical timeline
of a proper succession, introduce the primary rights and obligations of those who receive
inheritance, to understand how to administer a succession when the deceased does not
leave a will behind, to understand what portion of an inheritance must go to close rela-
tives and to develop an introductory appreciation of a will and its common compo-
nents [5]. Vis-a-vis main categories of the law of obligations are contract, quasy contract,
obligation and its formation. Despite the situation that succession law institutions can
exist as a foundation of the obligation, concretely — testamentary obligation [6, 7] or as
the termination of the obligation [8] applicable law, connected with this sphere obtains
a specific proof methodology. Specific methodology creation to prove applicable law in
the situation of inheritance by contract institution is concluded or enforced as demon-
strated in the example, cited from practice [9].

Private International Law collision and conflict (term “conflict” involved and
adopted in Common Law countries — author’s remark) norms concentrated in national
legislation have both characteristics of material law and procedural law. Simultaneously,
these norms contain principles and regulations which denote international civil proce-
dure governing law direction and its application order. Undoubtedly this statement
relates to the inheritance by contract institution. Because of this reason, in the process
of proving methodology creation, it seems necessary to maximally avoid procedural
component — national state procedural legislation cannot be applied directly within
the territory of another state — normative acts restrict this action [10, 11].

Arguing applicable law proof procedure methodology creation necessity under
inheritance by contract institution, it seems necessary to demonstrate existence of
an analogue situation: Common Law doctrine has two specific ways to prove law under
insolvency situation: one is applied as the “chancery rule”, which permits a creditor
to prove his claims in full, without regard to securities which he holds. The other is
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the “bankruptcy rule” under which second creditors are allowed to prove only the balance
of their claims above the value of their securities [12]. Existence of two specific proof
methods under single and united situation argue that single, arrayed with uniformity
legal situation may be disclosed using a plurality of methods. Without doubt, this state-
ment refers to inheritance by contract institution. The main problem in this situation
is the absence of uniform and fully completed subject matter — one part of inheritance
by contract institution subject matter located in the sphere of succession law, another
part — in the sphere of the law of obligations. In turn correlation and mutual interaction
of these spheres is located in an unexplored area of legal science. Parties or the court
have an opportunity to prove law applicable to inheritance proceeding completely or,
for example, in situation under separate institution [13] and to proceeding of obligations
apart in parallel litigation but this procedure will not be successful. Inheritance law and
law of obligation have separate substantive and, in some situations, separate procedural
regulations and as a result different ways for applicable law proof enforcement.

Traditionally, law proving procedure is presented in two forms: matter of law [14]
and matter of fact [15]. This segmentation causes problems not only in proving the appli-
cable law both in situations of Civil and Anglo-American law, but also in a situation of
necessity to prove applicable law between the states which represent Anglo-American
legal family [16]. To provide appropriate proof of applicable law under the inheritance
by contract situation, additional reason is reciprocal whether the institution will be
present in inheritance by contract complex institution’s structure. Alternative nature
of reciprocal is whether the institution [17] will give an opportunity to use two ways to
prove applicable law — prove law with mandatory demands of succession law or with
mandatory demands of obligations law.

Because of this reason, quite an original methodology to prove the law applicable
to inheritance by contract institution should be generated.

The Aim of the Study

The general aim of this paper appears in necessity to create methodology to prove
applicable law under the situation of two different and sometimes controversial spheres
of legal regulation allegation. Succession law and law of obligations have different objec-
tives in regard to ensure and protect natural rights of individuals. Due to this fact,
applicable law which provides introduction, recognition and enforcement of the legal
regulation of the national state within the territory of another national state should be
proven correct and with sufficient ground. To achieve this aim, it seems necessary to
correlate succession law and law of obligation subject matters, analyze them and extra-
polate specific methodology to prove applicable law under situation of inheritance by
contract complex institution. In turn, to receive this goal, it seems reasonable to distin-
guish key points for applicable law proof. Traditional key points to prove applicable law
in succession law institution’s application, recognition and enforcement are terms and
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their complexes as follows: a persons’ capacity to construct a will, the wills’ formal and
essential validity, the will’s (sometimes, testament — author’s remark) construction and,
in situation of a will as a unilateral deal, revocation. In turn, traditional key points to
prove applicable law in the situation of application of law of obligations institutions
recognition and enforcement are terms as follows: formation of an obligation, content
of an obligation. Geoffrey Samuel introduced into a system of key points term, named
“level of obligation duty” [18].

Important cause to correct applicable succession and obligations law orders
is a proper action submitted term limitation: the Civil Law of the Republic of Latvia
provides an opportunity to submit inheritance action within a five-year period [19].
In turn German Civil Code (Biirgerliches Gesetzbuches) offers analogical authority
within a thirty-year period [20].

Additional purpose to prove proper applicable law is the fact that succession law
and law of obligations possess a different public policy (or, sometimes, public order —
author’s remark) comprehension.

Material and Methods

Realizing the process of examining the objective of this article, the following
conventions and laws were used: Convention of 2 October 1973 on the Law Applicable
to Maintenance Obligations [21], Convention of 24 October 1956 on the Law Applicable to
Maintenance Obligations Towards Children [22], Convention of 5 October 1961 on
the Conflicts of Laws Relating to the Form of Testamentary Dispositions [23], Foreign
Jurisdiction Act 1890 (1890 Chapter 37 53 and 54 Vict) [24], Contracts (Applicable Law)
Act 1990 (1990 Chapter 36) [25], Introductory Act to the Civil Code (Einfiihrungsgesetzes
zum Biirgerlichen Gesetzbuche) [26], Switzerland’s Federal Code on Private International
Law [27], Austrian Act on Private International Law (Bundesgesetz vom 15 Juni 1978
tiber das internationale Privatrecht) [28], Introduction to the Civil Law of the Republic
of Latvia [29], Civil Evidence Act 1972 (1972 Chapter 30) [30], other legal acts.

Analytical method, synthesis, legal acts and literature interpretation methods
were used.

The objective of this article is to create a completely new methodology for proving
applicable law under the situation of inheritance by contract complex institution, and
to offer acceptable procedural form to establish a process of proving the applicable law
and its execution.

Discussion

The existence of the law of evidence under situation of provision of applicable
law cannot subsist without the theory of proof and without the construction of a clear
application of the system of proof. This situation is completely proved by respective

— 119 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Edward Pilipson. Inheritance by Contract Complex Institution Legal Problematic:
Applicable Law and Proper Jurisdiction Proving Methodology Creation Necessity

and discrete spheres of legal regulation — the presence of applicable law of succession
and applicable laws of obligations in discrete branches clearly demonstrate this issue.
The terms “applicable succession law and applicable obligations law” in the context of
this article has been used to demonstrate the differences in order of legal regulation.
Theory of law should contain a general legal setup of evidence, transforming in sectoral
law of evidence, taking into account the specific evidence and subsequent enforcement.
Only this approach allows balancing on the basis of uniform branch of the theory of
proof and the law of evidence taking into account requirements nominated by inheri-
tance by contract complex institution.

Ronald J. Allen and Brian Leiter examining the law of evidence put forward
an interesting system to prove substantive law based on three criteria [31]. First criteria,
named with the term “the case of demeanor states that demeanor evidence has little
instrumental value as a maximizer of veritistic value” [32]. Second criteria, named with
the term “probabilistic evidence” holds as a main category to create evidence match
the desired object with reality [33]. The last criteria named with the term “character
evidence” approves as main concept situationalism — the authors of the publication
state that “people’s actions are situation-specific, rather than reflecting stable disposi-
tions constitutive of character” [34].

Summarizing the mentioned above, it seems necessary to approve that in
the applicable law the search proceeding under inheritance by contract is the main and
discrete intention of institutions; conclusions and enforcement are important in exami-
ning applicable succession law and applicable obligations law separately, analyzing their
institutions and essential parts exploring interaction opportunities’ issues, practically
applying the criteria mentioned above.

1. Methodology Issues to Prove Applicable
Succession Law

To prove applicable law in succession law institutions, following terms and their
complexes are used: persons’ capacity to construct a will, wills’ formal and essential
validity, will (sometimes, testament — author’s remark) construction and, in situation
of will as a unilateral deal, will revocation. In situation under inheritance by contract
revocation proceeding should be named with the term “revocation of sui generis succes-
sion device”. The main category to prove applicable law in succession law institutions is
the intention to create succession relationships.

Procedural device to prove applicable succession law is an inheritance action.
However, this device cannot be used in all situations — before amendments which have
occurred in 2014 in Austrian Civil Code (Allgemeines biirgerliches Gesetzbuch) para-
graph 1217 defined relationship with rather complicated way — as to the date of these
changes, this material norm in its compound simultaneously cumulated succession,
family and obligations legal relationships [35]. Without a doubt inheritance action
submitting to prove applicable succession law under this situation is a problematic
and doubtful decision. Without questioning, inheritance action to prove and execute
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applicable succession law, an authorized person has an opportunity to put before
court, under a certain situation, agreements which constituted on the base of part 2
section 2278 of German Civil Code. Due to correct and precise formulations of this
norm [36], an authorized person — heir — can submit inheritance action because lega-
cies and testamentary burdens nomination is a testators’ personal action directed
to property rights constituting and proper concomitant objects’ establishment.
Obviously property rights legal regime, which corresponds with a concrete object’s
geographical position, defines competent court to submit inheritance action. However,
determination of the competent court to submit an inheritance claim under situa-
tion of inheritance by contract is a complicated task even in the case of immovable
property succession by concluded inheritance contract. This statement is based on
the analysis on the provisions of articles 25 and 41 of the Introductory Act to the Civil
Code (Einfiihrungsgesetzes zum Biirgerlichen Gesetzbuche) [37]. Article 25 states that
“succession is governed by the law of the country of which the deceased was a national
at the time of his death” [38]. In turn article 41 involving the principle of substantially
closer connection, which is crucial for different kinds of agreements and contracts,
states that

“if there is a substantially closer connection with the law of a country other than
that applicable under articles 38 to 40 subarticle 2, then the law of that other country
shall apply. (2) a substantially closer connection may be based in particular 1. on
a special legal or factual relationship between the persons involved in connection with
the obligation or 2. in the cases of article 38 subarticles 2 and 3 and of article 39 on
the fact, that the persons involved had their habitual residences in the same country at
the time of the pertaining facts; article 40 subarticle 2 sentence 2 shall apply mutatis
mutandis.” [39]

Indeed, this provision establishes applicable law quite successfully and competent
court definition in this situation appears as a solved problem. However, application of
this provision is impossible because it regulates legal relationships arising from non-
contractual obligations. Article 27 of the Introductory Act to the Civil Code, which
was provided to regulate a persons’ choice of applicable law and to denote competent
court, repealed and, by the present moment statement, located on the place of the norm
determines applicable law by reference to the law, prescribed by Rome I Regulation [40].
Yet, this regulation does not regulate law applicable to succession [41].

Using inheritance action to denote applicable law in the process of revocation of
inheritance by contract device or its nullification is also problematic. It seems neces-
sary to demonstrate this situation on the example of analysis of procedural legislation
adopted in Germany and Latvia. German Code of Civil Procedure (Zivilprozessordnung)
[42] introduces special rules to submit a claim, separating them into several categories:
general jurisdiction of the Germans with their right of extraterritoriality [43], special
jurisdiction of the location of the property and the object of the claim [44], exclusive
jurisdiction of real action and extended the jurisdiction of hereditary cases [45].

— 121 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Edward Pilipson. Inheritance by Contract Complex Institution Legal Problematic:
Applicable Law and Proper Jurisdiction Proving Methodology Creation Necessity

Civil Procedure Law of the Republic of Latvia [46] regulates submission of
the claim requirements without introducing analogical categories which have been
adopted by German Code of Civil Procedure. Under inheritance by contract situation,
a persons’ opportunities to satisfy its own legal interests Civil Procedure Law of
the Republic of Latvia offers only two instruments which are concentrated in sections
28 [47] and 29 [48]. The inclusion into inheritance by contract devices’ complex action
regarding recovery of a child is reasonable — inheritance by contract subject matter in
its modern concept appears as a correlation of the subject matter of inheritance law
(a legal entity) [49] and the subject of the law of obligations [50]. Because of this claim,
providing maintenance can be satisfied with a decision emanating from this action.
However, the applicable law in this situation is quite difficult to establish — Convention
on the Law Applicable to Maintenance Obligation towards Children [51] states that
applicable law in this situation denotes with the child’s permanent residence law [52].

Determination of the applicable law in this situation is rather difficult — in this
case appears as a correlation between succession law and obligations law. In this situa-
tion the main law order to serve this relationship should be defined. In this situation it
is possible to represent a decision as follows — a child who receives the funds for main-
tenance is simultaneously included in the circle of legal heirs in succession law which
will be denoted as a managing law. However, this situation makes it impossible to deter-
mine appropriate jurisdiction and competent court under succession law requirements
German Code of Civil Procedure — to solve this problem, applicable succession law
should be achieved as denoted by German Code of Civil Procedure 24 [53], 29 [54] and
28 paragraphs. The mentioned analysis should be created using “character evidence”
criteria — only this principle gives true picture of this legal relationship.

Extra contractual nature of maintenance of obligation under situation of succes-
sion law norms and discrete institutions mandatory application appears as a complex
legal process with complicating element (inheritance by contract institution — author’s
remark) undoubtedly raising questions concerning the applicable succession law and
the relevant jurisdiction consolidation. Maintenance agreement can be concluded before
parties’ ingoing into inheritance by contract relationships or after the process because
“classical contracts are instantaneous, the institution is lasting” [55]. The mentioned
fact undoubtedly changes both succession relationship subject matter and obligations
from maintenance agreement subject matter. The nature of these changes is not clear
and “character evidence” criteria will contribute to denoting of applicable succession
law and in establishing proper jurisdiction to proper succession law device conclusion,
execution, and, in case of necessity, nullity or revocation.

Inheritance by contract institution as a sui generis legal phenomenon needs special
methodology not only in case to prove applicable law for the whole institution but also
in situation of proving applicable succession law — legal doctrine states that “the Romans
never really developed any general theory about the formation of an obligation and
above the various ways in which specific obligation were created” [56]. Continuing
this statement in regard to maintenance agreement under the situation of active and
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valid inheritance by contract of discrete institution it seems necessary to affirm that
the maintenance agreement of the subject matter correlates with essential constitutive
parts of inheritance by contract; the discrete institution appears as iuris vinculum [57]
and creates specific legal action for applicable succession law. The main category used in
law proving the procedure is plausibility. The origin of this term is the two recent United
States Supreme Court decisions in cases Ashcroft vs. Igbal [58] and Bell Atlantic Corp.
vs. Twombly [59]. Under the conception of these cases “parties have to allege more than
a “short and plain” statement of alleged illegal activities under foreign law” [60]. This
conception appears as the most preferable in proving applicable succession law under
complicated situations. Short and plain conception does not account the variety of forms
to determine applicable succession law. Especially it may appear in a situation of deter-
mining the applicable law and jurisdiction with respect to reciprocal will — reciprocal
wills are separate instruments of two or more persons, the terms of such wills are
reciprocal and ones by which each testator makes testamentary disposition in favor
of the other [61]. Additionally, legal nature of reciprocal will has a dual external effect —
reciprocal wills can be recognized as a contract or a will [62].

In this situation under German procedural law application to denote jurisdiction,
a person has an opportunity to choose jurisdiction using German Code of Civil Procedure
(Zivilprozessordnung) paragraphs 28 and 29 dispositions — paragraph 28 denotes succes-
sion cases extended in jurisdiction (Erweiterter Gerichtsstand der Erbschaft) [63] in
turn paragraph 29 denotes a special jurisdiction at the place of execution (Besonderer
Gerichtsstand des Erfiillungsorts) [64]. The above mentioned two categories have a funda-
mental importance in denoting applicable succession law. The main question in this situ-
ation is whether it is possible to submit a lawsuit if it is not at the location of the defendant,
and on the location of the plaintiff, if the region performed some of the obligations of
the parties under the contract from which the dispute has arisen. Solution for this situ-
ation: this option is guaranteed to work, if the contract has specified the location of
the plaintiff as a place of execution of the contract. If such conditions are not present,
the places of performance of certain obligations have not yet considered the place of
performance of the contract as a whole. By this moment courts have no common view
on the possibility of using an alternative jurisdiction in such circumstances. In this
case essential question appears in alternative whether reciprocal will has contractual
nature or not. Without doubt, it is a matter of legal qualification of this institution.

In this situation, to confirm general (succession) jurisdiction a person can use
the rule which has been described in the article by Pamela J. Stephens “The Single
Contract as Minimum Contacts: Justice Brennan “Has it His Way” [65]. The article
appears to claim that general (succession) jurisdiction denoting law suits which have
contractual nature thus persons have an opportunity to prove using the principle:

“[..] the claim does not arise out of the defendant’s contacts or activities in the state, but
the defendant has engaged in continuous and systematic activity within the state
(or activity within certain territory — author’s remark).” [66]
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The problem to denote and prove applicable succession material and collision law
is testators’ citizenship, nationality and domicile. As of the moment, according to rele-
vant regulations’ dispositions attach primary importance to these legal institutions. In
many cases it causes collisions frequently connected with unstable citizenship presence.
This situation should be analyzed on the example of German and Swiss law, regulating
citizenship issues. German law allows dual citizenship — this conclusion follows from
the analysis of the Nationality Act (Staatsangehorigkeitsgesetz) [67] sections 17 and 25 —
section 17 regulating loss of German citizenship by acquisition of a foreign citizen-
ship makes an exception for Swiss citizenship holders [68]. Since 1 January 1992 Swiss
law also admits dual citizenship [69] — on 23 March 1990 Swiss legislator repealed
article 17 of the Federal Act on the Acquisition and Loss of Swiss Citizenship [70]. This
dualism is the main problem in denoting and proving applicable succession law — since
30 September 1952 till 23 March 1990 Federal Act on the Acquisition and Loss of Swiss
Citizenship (Loi Federale sur l'acquisition et la perte de la nationalité Suisse) allows only
single citizenship for a person — article 17 of the Federal Act on the Acquisition and
Loss of Swiss Citizenship states that “anyone who wants to naturalize must refrain from
approach in order to keep his nationality. Renunciation of foreign nationality should
be required if it is reasonable be expected of the applicant” [71] — double citizenship
was restricted for Swiss citizens. Accordingly, applicable succession law controls with
succession proceeding denoted by a persons’ (testator — author’s remark) citizenship
and coincides with it. Respectively, single (Swiss — author’s remark) citizenship gives
an opportunity to determine applicable succession law according to mandatory norms
prescribed by Swiss legislation [72].

A completely different situation was present till 23 March 1990 — dual citizen-
ship assumption radically changes methodology to prove applicable succession law.
Succession contract (sometimes, agreement — author’s remark) may contain disposi-
tions the period of performance of which can be defined from 30 September 1952 to
23 March 1990 or from 30 September 1952 to the date which proceeds after 23 March
1990. In the last case, applicable succession law proving the process becomes more
complicated than in the situation from 30 September 1952 to 23 March 1990. If a testator
under the situation of concluded succession contract in the period from 30 September
1952 to 23 March 1990 adopted a second citizenship, it caused intertemporal collision.
This conflict is described in legal literature by the term “progressive juridical situation”
[73] and without doubt should be solved by the methodology embodied in the article
mentioned above. Solving this problem, it seems necessary to divide the entire relation-
ship in “main relationship” which goes from the moment of the conclusion of succession
contract (any moment from 30 September 1952 to 23 March 1990 — author’s remark)
till succession contract’s final and complete execution and “agency relationship” [74].
This relationship goes from 23 March 1990 till succession contract’s final and complete
execution. Because this separation has blurred boundaries, applicable succession law
should be proved by using probabilistic evidence.
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In a situation which needs to determine applicable succession law complicated
with intertemporal conflict in connection with the presence of dual citizenship, it
seems necessary to build a model that will evaluate the benefits of the availability of
a particular citizenship. Progressive juridical situation in contradistinction to “instant”
juridical situation (for example — drafting the testament — author’s remark) is required
for building the model to control succession proceeding within the lapse of time.
The best tool for the creation of this model — using the probabilistic evidence. This
statement is based not only on the base of the situational analysis, but also on doctrinal
approach — Henry Prakken in article “On direct and indirect probabilistic reasoning
in legal proof” [75] affirms that “there are cases in which reasoning from evidence to
hypotheses in legal proof is just as rational as reasoning from hypotheses to evidence,
but practically more feasible for lawyers” [76]. Unregulated intertemporal fluctuations
between two law orders managing applicable succession law can destroy transfer of
rights and legal titles construction. In this situation creating a proper model is the only
way to construct applicable succession law methodology.

2. Methodology Issues to Prove Applicable
Obligations Law

As mentioned above, traditional material law categories to prove applicable obli-
gations law are terms as follows: persons’ capacity to conclude and execute agreement
or contract, formation of an obligation, and content of an obligation. Geoffrey Samuel
introduced important definition into a system of key points, named with term “level of
obligation duty” [18]. Methodology to prove applicable obligations law is more compli-
cated than methodology to prove applicable succession law — procedural device to prove
applicable obligations law consists of a complex of claims (sometimes, actions — author’s
remark) covering obligation law in its common definition and, simultaneously, its discrete
institutions. The main issue to determine the subject matter of the claim of the law
of obligations is its subject matter conception. Roman Private Law denotes this action
with formula legis actio per condictionem. Because of this fact, the subject matter defini-
tion for these actions is a difficult procedure — George Mousourakis in “Fundamentals of
Roman Private Law” [77] states that “the legis actio was essentially a ritual any mistake,
even a trivial one, was necessary fatal” [78]. Given the above, it seems valid to say that
the key moment to prove applicable law of obligations in a situation of succession by
contract; it is the intention of the parties to create obligations relationship with heredi-
tary (succession — author’s remark) effect. However, the situation seems to separate obli-
gations relationships from succession — succession law institutions and obligations law
institutions are governed by different collision factors and these collision factor mergers
in the process of provision could lead to unpredictable consequences.

This conclusion is visible, for example, of succession contract to be concluded
in order to Swiss Civil Code article 494. This norm states that “the testator may, by
contract of succession, undertake to another person to bequeath his or her estate or
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a legacy to that person or a third party” [79]. On the basis of this provision, the nature
of the relationships which a testator creates with successor and with a third person
is not clear. Analyzing this provision, it may be concluded that with this agreement
donation rights are created, traditionally assigned to the law of obligations and the law
of succession with the negative character. However, because this statement is only
assumptive, the proof of applicable obligations law is complicated by the fact that in
a situation this provision creates competition inside the law of obligations governed by
such institution. Law of testamentary obligations concentrated in this norm shall be
approved by succession component separation from obligation law constituent element.
In turn, the law of obligations, emanating from the relationship of the donation should
be proven according to the rules of other categories, also related to the law of obliga-
tions, but regulated by other connecting factors. In a situation of this proof, one must
take into account the fact about the effect of giving the right to inheritance. Also, it
should not be an overlooked interaction for the right to inheritance rights obligations.

A possible watershed to separate control law orders can be denoted by Moorcock
doctrine [80] which “enables the court (or the person — author’s remark) to imply a term
because of the special facts of the particular case” [81]. Success of this approach is fixed
in Weidner v. Crowther [82] and described by Bertel M. Sparks [83]. In connection with
this separation, it seems to indicate a legal relationship folding term iuris vinculum.
Under this situation, this symbol denotes donation (gift serving — author’s remark)
in favor of a third person. Such definition will give legitimacy to this proceeding
and denoted individual legal status of the designated donee. Simultaneously, under
the mentioned situation, legal relationships between the testator, heir and donee will
be ordered. Undoubtedly, the process of proving applicable obligation law will be facili-
tated — as a result, determining the legal status of the third person will be defined
by jurisdiction and the competent court. Proving applicable obligation law in compli-
cated legal situations needs avoidance of presumption of integrity of the mentioned
relationship — the third person does not appear as an additional subject in its clas-
sical understanding [18]. Simultaneously, donation and its proceeding do not exist as
additional objects — this phenomenon exists as an autonomous legal relationship with
corresponding consequences.

Some authors put question about presumption of integrity as a basis to relation-
ship [84]; however, placing their statement under doubt due to two reasons: a citizen can
never know the true motives for a decision and citizens lack legal knowledge to check
the rightness of the decision [84]. This point of view has a right to exist: the concept
of the right of succession and main rules of law of obligations have been embedded in
the minds of most people. In turn, the concept of complication of the law of obligations
and the law of succession by donation often cannot be reflected in the intellectual field.
Taking into account the mentioned above, doctrinal and legal separation of the relevant
rights appears to be effective and reasonable — applicable obligation law in situation
of the concluded succession contract and in situation of donation should be proven
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separately. Using presumption of integrity in applicable obligations law proven under
the situation mentioned above allows interpreting the donation as a contract of adhe-
sion with undetermined legal nature.

Similar situation has been presented under situation of denoting applicable obliga-
tion law relating to most controversial inheritance by contract institution — mutual will.
Mutual wills, depending on the applicable law may be qualified as wills (succession law
instrument — author’s remark) and as a contract (obligation law instrument — author’s
remark). In this situation, to determine the qualification, sufficient and adequate criteria
are required. As Sir Guenter Treitel [85] pointed out, for qualification and proper obli-
gation law denoting it seems necessary to enter and identify the essential conditions
and terms of the instrument to ensure that law assigns for institution contractual char-
acter [86]. Otherwise, qualifying parties have to provide clear proof of intent. In the situa-
tion of Common Law legal norms application extrinsic evidence is looked at in order
to determine whether there is a contractual agreement not to revoke the wills without
another person’s consent (Re Gillesie precedent — author’s remark) [87]. By this moment
Civil law doctrine and applicable law denoting and enforcing procedures (using conflict
and collision law norms — author’s remark) do not have sufficient practice to recognize
mutual wills as a contract. In turn, in the situation of Common Law norms application
contractual character of mutual wills is approved by the mentioned above Re Gillesie
precedent. However, this precedent does not solve all questions — an attempt to choose
the applicable law by testamentary election will be unsuccessful to the extent that it
does not comport with the mandatory features of the otherwise applicable law [88].
However, testamentary election as a device in denoting applicable obligation law cannot
be used in law of obligations completely — if no selection is made and used as the prin-
ciple of implied choice of control right, it can be formed incorrectly — the parties consti-
tuting mutual will can accommodate within different territories.

In the situation of a separate agreement between the parties on the definition
of the applicable law, unclear status of this agreement appears — the given agreement
corresponds with mandatory rules of the law of obligations of the states, which are
home to the parties of the mutual will, or the given agreement corresponds with the law
of state where it is composed. Restatement (Second) of Conflict of Laws section 187(2)
states that

“the law of the state chosen by the parties to govern their contractual rights and duties
will be applied, even if the particular issue is one which the parties could not have
resolved by an explicit provision in their agreement directed to that issue, unless
either (a) the chosen state has no substantial relationship to the parties or the trans-
action and there is no other reasonable basis for the parties’ choice” [89].

Demonstration of the possible conflicts between the law chosen by the parties of
the contract and applicable obligations law displayed in article by Symeon C. Symeonides
“The Judicial Acceptance of the Second Conflicts Restatement: A Mixed Blessing” [90].

— 127 —



S OCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 2 (5)

Edward Pilipson. Inheritance by Contract Complex Institution Legal Problematic:
Applicable Law and Proper Jurisdiction Proving Methodology Creation Necessity

Applicable obligations law under inheritance by contract complex institution
could be proven by taking into consideration a category named by the term “intime
conviction” [91]. This type of proof is used mainly in Common law countries. In a situa-
tion of this kind of proof procedure of America procedural legislation of this state,
this kind of prove is not only separated from the total mass of evidence, but “it also
conceptualizes proof differently” [92]. This view seems to be the best evidence to prove
the applicable obligations law in a situation of mutual wills, especially in a situation
of appointment of the third person as an heir. As mentioned earlier, the mutual wills,
depending on the situation can be recognized as a testament and inheritance (some-
times, succession contract — author’s remark) contract. In the first case, the governing
law will be testamentary law (hereditary or testamentary statute), in the second case,
respectively — obligation law (statute of obligations).

Testamentary law recognizes succession order institution. This institution, in
the right of inheritance by will, applies subsidiarity — it takes action in case when testa-
mentary heir has been deemed unworthy. In a situation of testamentary succession,
recognizing an unworthy heir, his place is taken by the next heir, in accordance with
succession order rules. This step for testators does not create any obligations. Also,
any of the rights and forms of their realization do not provide for the unworthy heir.
However, in a situation of mutual wills in appointing a third person as an heir is not
entirely clear. The heir, recognizing the presumption of contract and acting in a situa-
tion of obligation law performs his duties in accordance with the essential conditions
of the rules of obligations law in case of his recognition as unworthy, is entitled to
recover his costs, made to perform succession contract. In this situation, the question
of applicable obligations law arises clearly. Because the transition of inherited property
has not taken place, it is necessary for the parties of the contract and the third person
(unworthy heir) to agree about the applicable obligations law under which essential
rules of property provisions, other material grants and titles which have been carried
out in favor of the provision of the testator, will be returned to service an unworthy heir.

Because succession transfer has not taken place, using traditional connecting
factors for succession law — lex personalis and lex rei sitate are impossible. Also
interested persons cannot use the traditional and fundamental connecting factor for
obligation law — lex voluntatis. Usage of connecting factor lex loci contractus is also
problematic — mutual will drafting may be held in one place, in turn recognition (quali-
fication) of mutual will as a contract can have another location. In this case, the deter-
mination of the applicable obligation law is complicated due to competition between
two connecting factors — lex loci contractus and lex loci actus. Under the situation,
significant succession contract execution of unworthy heir’s activities may be compli-
cated by connecting factor lex loci solutionis. Under this situation, intime conviction
evidence seems the most optimal instrument to prove applicable obligations law —
intime conviction evidence meets the requirements to effectively prove applicable
obligations law.
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Model of consistency maximization published in article by Christoph Engel in
Vermont Law Review [93] serves as a proof to this statement. The use of such evidence
makes it possible to divide the applicable obligations law on the following sectors: law
of obligations, applicable to the relationship between the testators and the law appli-
cable to the relationship between the testators and the third person — the heir. Discrete
denoted relationships would be individualized, and due to these circumstances, each
person receives appropriate protection remedy.

3. Methodology to Prove Applicable Law for
Inheritance by Contract Discrete Institutions:
Flexible Approach Advisability

The main problem of creating a methodology to prove the applicable law in inheri-
tance by contract discrete institutions is the absence of the adequate connecting factor
for discrete institutions. The presence in inheritance by contract complex institution
compounds two spheres of legal regulation — succession law and law of obligations
create specific legal regime which should be harmonized by similar, but under the situa-
tion of inheritance by contract, often conflicting categories. Due to this circumstance,
proving applicable law under inheritance by contract institution as of the moment must
be proven in a combined way. First, applicable succession law must be proved. Second,
applicable law of obligations should be proved. Only then the law applicable to discrete
institutions has to be proved.

From the standpoint of legal regulation, this process has very significant drawbacks.
To begin with, separate proof is time-consuming. Additionally, separate proof proceeding
leads to the fact that similar categories used in succession law and the law of obligations
in legal practice allow for varying interpretations. In turn, the synthesis of individual
models and the results of proof can lead to contradictory results and a lack of consistency.

This statement is verified by comparing the legislation of Germany and
the Republic of Latvia in the situation of the distribution of succession mass (succes-
sion order — author’s remark) around the hereditary heirs belonging to the family of
the deceased. Civil Law of the Republic of Latvia section 404 establishes four classes of
heirs [94]. In turn German Civil Code (Biirgerlichen Gesetzbuches) not only introduces
five bursts of inheritance (German Civil Code paragraphs 1924 (Heirs on intestacy
of the first degree), 1925 (Heirs on intestacy of the second degree), 1926 (Heirs on intes-
tacy of the third degree), 1927 (More than one share of the inheritance in the case
of multiple relationship), 1928 (Heirs on intestacy of the fourth degree), 1929 (More
distant degrees), but also establishes a special right of inheritance for spouse who is
a relative [95]. Upon agreement between the parties of the succession (or inheritance —
author’s remark) contract on the applicable law within the territory of Germany;, like-
wise within the territory of the Republic of Latvia both Latvian and German law can be
applied; the effects of such fact are not clear due to the difference between fundamental
principles fixed in succession law and law of obligations.
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Martin Werneburg states that

“the German law of succession is based on four fundamental principles to which many of
the succession rules contained in the German Civil Code can be traced back. The prin-
ciples are: the principle of private succession, the principle of universal succession,
the principle of testamentary freedom, the principle of succession by next of kin.” [96]

The main principle of the law of obligations named with the term “freedom of
contract” explains and regulates many institutions in the sphere of the law of obliga-
tions, but extremely broad meaning of this principle does not give answers to the prob-
lems of proving applicable law under the situation of inheritance by contract. Because
of this, principles of law of obligations system remain open to development and should
be created further. The difficulty of proving the applicable law and the possible use of
the law of succession of the Republic of Latvia in Germany, applicable under the situa-
tion of inheritance by contract are present also in the public policy clause enshrined in
the Basic Law for the Federal Republic of Germany “Grundgesetz fiir die Bundesrepublik
Deutschland” [97] — article 14 (Property — Inheritance — Expropriation) states that
“property and the right of inheritance shall be guaranteed. Their content and limits shall
be defined by the laws. Property entails obligations. Its use shall also serve the public
good” [98]. Thus, the order of succession, enshrined in the Civil law of the Republic
of Latvia may be rejected by the German law. It seems reasonable to argue that creating
a methodology to prove the law applicable to inheritance by contract institution in
a situation of necessity to applicate succession law norms prescribed by the Civil Law
of the Republic of Latvia in the situation to denote order of succession to probate within
the territory of Germany simultaneously eliminates the effect of sections 1924, 1925,
1928, 1929 of the Civil Code of Germany; interested persons have an opportunity to
refer to the phrase “property entails obligations” [99].

Civil Law of the Republic of Latvia contains reciprocal will institution (Civil Law
of the Republic of Latvia section 606 — author’s remark) in certain situations, quali-
fies as a contract of inheritance also in a situation when the bulk of inherited obliga-
tions are enforceable within the territory of Latvia and by the members of the family
of the testator, to exclude the action of German succession law in the part of deter-
mining the order of succession is quite possible. Undoubtedly, with this action the prin-
ciple of the law of obligations named with the term “closest and most real connection” [100]
often used both in contract law and in the law of obligations will be mediated.
The principle’s superposition certainly manifests the methodology to create the model
to prove the law applicable under the situation of inheritance contract both for main and
discrete institutions — succession contract, mutual and reciprocal wills and marriage
contracts with testamentary obligations clause. It seems necessary to approve that this
model should be appropriate to prove the law under “progressive juridical situations” —
inheritance by contract institution plus lawful transaction complicated with succession
or obligation nature, effect or separate element.
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Results and Perspectives for Inheritance by
Contract Applicable Law Accentuation and
Denoting with Traditional Approaches:
Legal Uncertainty Forthcoming Possibility

1.

2.

Inheritance by contract appears as a sui generis [101] legal institution which
needs special methodology to prove applicable law.

Principle of expediency states that the criterion of preponderance of evidence
in the process of proving applicable law under the situation of inheritance by
contract institution is more useful than judges’ internal belief principle.

. Judges’ internal belief principle possible evolution in its maximization implies,

that under the situation of correlation of institutions which belong to different
spheres of legal regulation and in a process of stratification of “legislative
intents” [102], “judge becomes merely a legal historians and an archaeologists”
[103] but not as a creator of law imperatives. Because of this fact applicable law
proving procedure becomes less predictable and stable.

. Legislative intents complex in inheritance by contract institutions, as mentioned

above, lead away the process of proving the applicable law in different directions.

. Proving applicable law under inheritance by contract discrete institutions when

applicable succession law and applicable obligation law prove separately, apart
from each other there is a presence of risk that applicable law should be proven
with undue procedural form: Civil Law of the Republic of Latvia contains two
procedural instruments, mediating succession legal relationships and relation-
ships arising from obligations. These two instruments are inheritance action
[104] and action complex, arising from obligations law. The concept of action
of the law of obligations not specified or concertized — claims from the law
of obligations allocated through whole Obligations Law part of Civil Law of
the Republic of Latvia. Analogical situation presents in Dutch civil legislation
[105]. As a result, applicable succession law may be proven by traditional instru-
ments (with inheritance action — author’s remark). In turn, applicable obliga-
tions law proving procedure becomes blurred, mixed and diffused.

. Additional reason which restricts to prove applicable succession law apart

from the applicable law of obligations is necessity to harmonize essential
parts of the agreements which mediate inheritance by contract institution.
For example, succession agreement, fixed in Swiss Civil Code, permits
the testator to testate all his or her legacy to third person [106]. In turn Civil
Law of the Republic of Latvia does not restrict to testator to alienate movable
property in reasonable quantities [107]. This situation demonstrates that in
the case of positive result of the proving applicable succession law prescribed
by the Swiss Civil Code and its dominance over succession law, prescribed by
the Civil Law of the Republic of Latvia potential heir can be disinherited.
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7. To avoid the situation mentioned above, it seems necessary to suggest positive

10.

11.

result in applicable obligations law proving process — obligation law instru-
ments (discrete institutions) can limit applicable succession law negative influ-
ence — under the situation of application of the norms, prescribed by the Civil
Law of the Republic of Latvia mentioned above, negative influence can be
avoided by sections 1587 [108], 1588 [109] and 1592 [110]. If applicable law
mediated by Swiss law discrete institutions negative influence can be limited
by mandatory provisions of the Federal Act on the Amendment of the Swiss
Civil Code — article 68 of the Federal Act on the Amendment of the Swiss Civil
Code allows it [111]. But because of indirect nature of the norm, as mentioned
above under the situation of limitation, using Swiss law becomes unstable and
unpredictable.

. Contemporary law doctrine does not recognize procedural form individuali-

zation for individually denoted claims — professor David H. Kaye states that
“individualization rests more on metaphysical and rhetorical grounds than on
scientific and empirical grounds” [112]. For inheritance by contract institu-
tion this statement is not acceptable and respectively losses its significance.
Inheritance by contract situations and discrete institutions require claim
individualization and their selection to a specific group is quite necessary —
verity of this affirmation demonstrates procedural term to submit appropriate
action — inheritance action, a person is authorized to submit before the court,
after five years elapses from the day when the right to bring the action has
arisen [113]. In turn, the claim arising from the law of obligations could be put
before the court within ten years [114].

. Fixed in Civil Law countries procedural legislation, inner belief of the judging

principle under the situation of proving the applicable law under inheritance by
contract institution enforcement is difficult to perform. Legal doctrine provides
three judges’ inner relief main forms: inner relief as a freedom of choice, as legal
authority and as an election between several legal alternatives. This partic-
ular feature may cause competition of approaches, which is criticized [115].
In a given situation, evidential law [116] applicable to inheritance by contract
complex institution possesses a “risk of non-persuasion” [117] — analogical
determinants, categories and discrete institutions with their essential parts
used in succession law or obligations law within the territory of the national
state and clothed with evidential ability which proceed from national states’
material and collision norms may not be recognized within the territory of
another state in case if authorized persons’ legal activity recognizes them as
part of national states’ procedural legislation.

Currently, the main procedural instrument to prove and execute applicable
law under situation of succession law and law of obligations are inheritance
claim and claim (sometimes — actions, author’s remark) group, arising from
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different objects of the law of obligations. Inheritance claim has vindictive
(in rem, rei persecutoriae) nature. In turn actions, arising from the law of
obligations, have personal (in personam) abstract and conditional (condictio)
nature. This situation does not satisfy the requirements to prove applicable
law under situation of inheritance by contract discrete institutions — inheri-
tance by contract institutions allocated within the confines whole legislative
act (sometimes, acts — author’s remark) which contains norms of material law.
This effect can cause claims’ competition. This aftermath is possible also in
succession law [118].

In the process of proving applicable law under inheritance by contract discrete
institutions and separate relevant situations (inheritance by contract institu-
tion and correlative agreement or contract — author’s remark), parties should
avoid use of admissible circumstantial evidences. These evidences mediated
by different areas of legal regulation and their situational interaction under
succession law and obligations law discrete institutions can cause improper
imposition and further inaccurate and abnormal proceeding.

Proposals for Future Tendencies: Special
Methodology Creation Necessity to Prove Law
Applicable to Inheritance by Contract Institution

1.

On the ground of the mentioned above, Professor David H. Kaye’s argumen-
tation for applicable law proving procedure creation necessity under inheri-
tance by contract institution should be recognized and affirmed with strong
evidences.

. To create completely new methodology to prove applicable law under the situa-

tion of the inheritance by contract discrete institutions, it seems necessary
to use as a basis Sopers’ law theory system [119] relatively modifying its
categories.

. In the process of new methodology creation, it seems necessary to perceive

in Common Law accepted system to prove both material and applicable
law proving methodology, which is based on the principle named “prepon-
derance of the evidence”. This principle should become the cornerstone of
methodology to prove applicable law under inheritance by contract complex
institution.

. Regulation which worked out on the basis of the principle of the preponde-

rance of the evidence, named “preponderance rule” [Kaplow, 2011] requests
for “proof beyond a reasonable doubt” [120] criterion introduction. It seems
reasonable to point out that only criterion “proof beyond a reasonable
doubt” is able to distinguish proofs related to applicable succession law and
proofs related to applicable law of obligations. Simultaneously, the criterion
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mentioned above assists to authorized persons to produce adequate activity to
collecting the proofs under the process of applicable law searching its accept-
ance and recognition.

5. To prove applicable law, admissible circumstantial evidences may be involved
under the situation of joint or “mirror” wills. Due to requirements of the legis-
lation, this class of wills has the ability for instant cancellation, and using
admissible circumstantial evidences allows the parties to explore evidences
which arise immediately and even instantly, in court proceeding.

6. To prove jurisdiction which promotes to prove applicable law under situation
of inheritance by contract complex institution mandatory rules application
and simultaneously exclude jurisdiction which is not conducive to a fair reso-
lution of the case, it seems necessary to introduce into the process of proof
the applicable law categories named with terms “analytical region” and “norma-
tive region”. Analytical region for applicable law searching purposes in a situ-
ation of inheritance by contract arranges and constructs a system scientific
views which focus on specific problems of succession law and law of obligations
correlating these problems with inheritance by contract subject matter simulta-
neously developing it. Normative region for applicable law searching purposes
in a situation of inheritance by contract includes a set of rules of succession
law and the law of obligations, which in a situation of cross-border applica-
tion of mandatory rules relates to the national legal system applicable within
the range of another legal system. Normative region devices and tools form
the legal basis of the perception of norms which in turn form the essential
conditions of the inheritance by contract principal and discrete institutions.

7. To correctly prove the law, applicable to inheritance by contract discrete insti-
tutions specific claim conception, its procedural form and normative imple-
mentation should be elaborated.

Ligumiskas mantosanas tiesiska problematika:
piemérojamo tiesibu un jurisdikcijas noteikSanas
metodologijas izveidoSanas nepiecieSamiba

Kopsavilkums

Ligumiska manto$ana ietver divas prioritara rakstura tiesibu jomas — mantojuma
tiesibas un saistibu tiesibas. Sim jomam ir savs unikals raksturs un ipasa piemérosanas
un izpildes kartiba — katrai jomai ir savi saistosie noteikumi. Sis sféras ir ciesi saistitas
un savstarpéji korelétas, un tas nosaka $i institata sarezgito un komplekso raksturu.
Sie apstakli nelauj piemérot mantojuma tiesibu sastavdalas atseviski no saistibu tiesibu
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sastavdalam, tapéc ir nepieciesams analizét mantojuma un saistibu tiesibu normas un
pieradit metodologijas izveido$anas nepieciesamibu attieciba uz piemérojamam manto-
juma un saistibu tiesibu normam, kas regulé tiesi ligumisko mantosanu. Ta ka ligu-
miska mantos$ana joprojam nav detalizéti pétita, ir nepiecieSams izstradat pilnigi jaunu
pieeju piemérojamo tiesibu pieradisanai attieciba uz minéto institatu.

Atslegvardi: ligumiskas mantos$anas tiesibas, mantojuma tiesibas, saistibu tiesibas,
tiesibu piemérosanas procedura.
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