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PriekSvards

Rigas Stradina universitates Juridiska fakultate ir sagatavojusi jau sesto Socrates
izdevumu. Krajuma ir ietverti raksti, kuri péc satura un tematikas ir veltiti dazadu tiesibu
jomu un tiesibsargajoso iestazu darbibas sféru analizei. Sada pieeja rakstu krajuma
veidosanai var tikt atzita ka pienemama, jo lasitaji varés atrast témas, kuras ir tuvas
un saistos$as tiesi viniem.

Neapsaubami, daudziem jauna izdevuma Socrates rakstiem ir izteikti inovativs
raksturs. Vélos atzimét Bratislavas Policijas akadémijas parstavju Monikas Pajpahovas
un Ivetas Novakovas rakstu “Policijas kultairas analize, izmantojot OCAI modeli”, kas
ir veltits jaunu diagnostikas instrumentu izmantos$anai, nosakot policijas kompetences
limeni.

Igaunijas tiesibu specialista Ainvara Rahes publikacija tiek apskatita probléma,
kura ir pietiekami aktuala ari Latvijai, — atskurbinasanas pasikumu nodrosinasana
personam, kuras sabiedriskas vietas atrodas alkohola reibuma stavokli.

Latvija tikai neilgu laiku darbojas Arstniecibas riska fonds, un pétijuma, kas veikts,
lai apzinatu minéta fonda darbibas efektivitati, ir konstatétas nepilnibas ta tiesiskaja
reguléjuma. Aldis Liepins, Janis Vétra, Osvalds Joksts sava raksta $is nepilnibas deta-
lizéti ilustre.

Tiesibu zinatnieks un praktizéjoss jurists no Somijas Vladimirs Zilkins, kurs
nesen parliecino$i aizstavéja promocijas darbu, iegastot tiesibu zinatnu doktora gradu,
salidzinos$a pétijuma apskata Eiropas Cilvéktiesibu tiesas spriedumus un atzinas par
spéka stajusos nacionalo tiesu nolémumu izpildi Latvija un Somija. Eiropas Cilvék-
tiesibu tiesas spriedumi liecina, ka gan Latvija, gan ari valsti ar atzitam demokratiskam
vértibam — Somija — ir tiesisko normu interpretacijas, kuras ir pretruna ar starptau-
tisko tiesisko reguléjumu. Latvijas Republikas Augstakas tiesas un Somijas Republikas
Augstakas tiesas judikatiara liecina, ka Eiropas Konvencija uzskatama par batisku un
nozimigu juridisku instrumentu, kas janem véra, izskatot konkrétas lietas.

Janis Baumanis, pievérsoties noziedzigas ricibas un ar to saistito jédzienu inter-
pretacijas problematikai kriminaltiesibas, atzist, ka apziméjoso jédzienu lietosana ir
saskatamas daudzas nekonsekvences. Pamatoti tiek izdarits secinajums, ka Kriminal-
likuma nepieciesams pilnveidot tiesibu normas, ievérojot $adas prasibas: sistémiskumu,
viennozimigumu, nozimes precizitati un formas isumu.

Janis Grasis sava raksta apliko salidzino$i jaunu finansialo instrumentu —
fiduciaro aktivu parvaldes ligumu, kurs ir ieklauts Ungarijas Civillikuma. Atklats paliek
jautajums par minéta finansiala liguma ieviesanu ari Latvijas tiesiskaja reguléjuma.

— 5 —
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Andris Pesudovs analizé Civilprocesa likuma 400. panta pirmas dalas 1. punkta —
saistibu bezstridus piespiedu izpildisanas tiesu praksi un tas iespéjamo ietekmi uz tiesiska
reguléjuma pilnveidosanu, akcentéjot uzmanibu uz publiskas kilas formas ka atvieg-
lotas pieradisanas lidzekla nozimes palielinasanu.

Dace Tarasova sava raksta pievér§ uzmanibu vairakam probléemam darba tiesisko
attiecibu reguléjuma. Autore péta darba tiesisko attiecibu izbeigsanu, pamatojoties uz to,
kad darbinieks, veicot darbu, rikojies pretéji labiem tikumiem.

Latvija ir augsts celu satiksmes negadijumu limenis. Igors Trofimovs, veicot celu
satiksmes negadijumu analizi un pievérsoties to pieradisanas ipatnibam, atzist, ka satik-
smes negadijumu protokoli ne vienmér ir pareizi un kvalitativi noforméti, tiek pielautas
batiskas kladas, kas péc tam ietekmé taisniga lémuma pienemsanu.

Krajuma ietvertie raksti varétu bat noderigi un saistosi ka tiesibu zinatni studéjo-
$ajiem, ta arl akadémiskajam personalam un atbilsto$as jomas praktizéjosiem juristiem.

ANDREJS VILKS, profesors,
Rigas Stradina universitates
Juridiskas fakultates dekans
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Preface

The Faculty of Law of Riga Stradin$ University has already prepared the sixth
Socrates edition. The collection includes articles, which by their contents and themes
address and analyse different activities in the spheres of law and law enforcement
institutions. Such an approach in compiling the articles for the collection is acceptable
because the reader would be able to find themes in the collection, which are interesting
just to them. Therefore the articles published cover markedly different themes and are
devoted to the analysis of different problems.

No doubt, many articles included in the Socrates 6™ edition are of a markedly
innovative character. I would like to mention the article of the representatives of Bratis-
lava Police Academy — Monika Pajpachovd and Iveta Novdkovd — on the analysis of
police culture, using OCAI model, dealing with the use of new diagnostic instruments,
determining the level of police competence.

The problem discussed in the publication of the Estonian specialist in law Ainvar
Rahe is quite topical for Latvia as well — about persons, found intoxicated by alcohol
in public places, which calls for providing measures for one’s sobering up.

For a short period, the Fund of Therapeutic Risk is existing in Latvia, but in the
study of the effectivity of the mentioned Fund’s work, shortcomings in its legal regu-
lation have been identified. Aldis Liepins, Janis Vetra, and Osvalds Joksts in their article
illustrate these shortcomings in detail.

Legal scholar and practising lawyer from Finland Viadimir Jilkine, who recently
defended his thesis with confidence, acquiring the doctoral degree in Law, in a compa-
rative study describes European Court of Human Rights judgments and the conclusions
on the implementation of national court rulings having come into force in Latvia and
Finland. European Court of Human Rights judgements prove that both in Latvia, as well
as in the country recognised for its democratic values, legal norm interpretations which
are contrary to the international legal norms still exist. The Latvian Supreme Court and
Finnish Republic Supreme Court jurisdiction state that the European Convention is
recognised as essential and important legal instrument to be taken into account when
dealing with specific cases.

Janis Baumanis, discussing problems of criminal activities and problem inter-
pretations relating to them in criminal law, admits that in the use of specific terms one
can find many inconsistencies. This conclusion can be considered as grounded, stating
that one should improve the legal norms in the Criminal Law, considering the following
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requirements: systemic character, clarity, accuracy of the meaning and conciseness of
form, etc.

Janis Grasis in his article describes a sufficiently new financial tool — fiduciary
contract of asset management, which is included in the Civil Law of Hungary. The issue
remains open on the introduction of the mentioned financial contract in the Latvian
legal regulation as well.

Andris Pesudovs analyses the Section 400, Part I, Paragraph 1 of the Civil Law —
undisputed enforcement of obligations of court practice and its possible effect on
the improvement of legal regulation, emphasising the attention on the importance of
the public pledge form as a means of facilitated evidence.

Dace Tarasova in her article turns the attention to a series of problems in
the regulation of legal employment relationship. The author studies the termination
of legal employment relationship referring to the fact that an employee, while doing
work, has acted contrary to the right virtues.

In Latvia, there is a high rate of traffic accidents. Igors Trofimovs, analysing traffic
accidents and referring to the specificities in proving them, admits that the traffic acci-
dent protocols are not always properly and qualitatively filled in and often erroneous,
which later may affect fair decisions.

The articles included in the collection could be useful and mandatory to both

students of Law and the academic staff, as well to practising lawyers in the respective
fields of law

ANDREJS VILKS, Professor,
Dean of Faculty of Law of
Riga Stradin$ University
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Noziedzigas ricibas un ar to
saistito jedzienu interpretacijas
problematika kriminaltiesibas

Janis Baumanis

Rigas Stradina universitate, Juridiska fakultate,
Tiesibu zinatnu katedra, Latvija
Janis.Baumanis@rsu.lv

Kopsavilkums. Kriminallikuma noziedzigu ricibu apziméjoso jédzienu lietosana
ir saskatamas daudzas nekonsekvences. Pastav vairaki noziedzigu aktivitati vai pasi-
vitati atspogulojosi jédzieni, kuru klasta visbiezak piemin darbibu un bezdarbibu.
Jauzsver, ka likumdevéjs ne vienmér ir pratis izvéléties piemérotako jédzienu.

Analizéjot tematu, autors secina, ka Kriminallikuma nepieciesams pilnveidot
tiesibu normas, ievérojot sadas prasibas: sistémiskumu, viennozimigumu, nozimes pre-
cizitati un formas Isumu, sinonimu nevélamibu, neatkaribu no konteksta, emocionalu
neitralitati.

Atslégvardi: Kriminallikums, noziedziga riciba, tiesibu normu interpretacija.

Raksta meérkis ir atklat noziedzigas ricibas un ar to saistito jédzienu interpre-
tacijas problematiku un piedavat iespéjamos risindjumus, lai novérstu tiesibu normas
konstatétas nepilnibas.

Izpétes metodes. Raksta, analizéjot kriminaltiesiskas normas, autors identificé
pastavosas interpretacijas problémas un, balstoties uz identificétam problémam, sintezé
priekslikumus normu jaunradei.

Eiropas Komisijas pazinojuma Eiropas Parlamentam, Padomei, Eiropas Eko-
nomikas un socialo lietu komitejai un Regionu komitejai cela uz Eiropas Savienibas
kriminalpolitiku “Eiropas Savienibas politikas efektivas isteno$anas nodros$inasana ar
kriminaltiesibu palidzibu” [2] ir sniegts redzéjums saskanotai un konsekventai Eiropas
Savienibas kriminalpolitikai lidz 2020. gadam, noradot, ka jabut kopigai izpratnei par
pamatprincipiem, uz kuriem ir balstiti Eiropas Savienibas tiesibu akti kriminaltie-
sibu joma, pieméram, par Eiropas Savienibas kriminaltiesibas lietoto juridisko pamat-
jédzienu interpretaciju. Lai istenotu $o uzdevumu, tadéjadi panakot kriminaltiesisko
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jédzienu kopigo interpretaciju Eiropas Savienibas likumdosanas méroga, nepiecie-
$ama kriminaltiesibu normu, ka ari tajas ietverto jédzienu vienveidiga interpretacija
Eiropas Savienibas valstis. Saja raksta autors izklasta noziedzigas ricibas un ar to saistito
jédzienu interpretacijas problematiku Latvijas kriminaltiesibas.

Temata aktualitates pamatosanai janorada, ka Kriminallikuma noziedzigu ricibu
apziméjoso jédzienu lietosana ir saskatamas daudzas nekonsekvences. Pastav vairaki
noziedzigu aktivitati vai pasivitati atspogulojosi jédzieni, kuru klasta visbiezak piemin
darbibu un bezdarbibu, un likumdevéjs ne vienmeér ir pratis izvéléties piemérotako
jédzienu. Pieméram, Kriminallikuma 13. panta pirmaja dala saistiba ar nepieskaita-
mibu tiek lietots jédziens “darbiba”. Saja norma paredzéts, ka pie kriminalatbildibas
nav saucama persona, kas nodarijuma izdarisanas laika atradusies nepieskaitamibas
stavokli, t. i., psihisko traucéjumu vai garigas atpalicibas dél nav varéjusi saprast
savu darbibu vai to vadit. Burtiski interpretéjot o normu, varétu kladaini skist, ka
Kriminallikuma 13. panta pirma dala liedz iespéju atbrivot no kriminalatbildibas
nepieskaitaimo personu par pielauto bezdarbibu, jo darbiba nav viens un tas pats, kas
bezdarbiba.

Turpinot noziedzigo ricibu atspogulojoso jédzienu interpretacijas aktualitates
pamatojumu, japievér§s uzmaniba ari jédzienam “nodarijums”, kas, péc autora domam,
seviietver gan darbibu, gan bezdarbibu, gan sekas, gan ari visas citas noziedziga noda-
rijuma sastava pazimes. Sadu secinajumu autors izdara, jo Kriminallikuma 1. panta
pirmaja dala neparprotami tiek noradits, ka nodarijums ietver visas noziedziga noda-
rijuma pazimes. Minéta norma nosaka, ka pie kriminalatbildibas saucama un sodama
tikai tada persona, kura ir vainiga noziedziga nodarijuma izdarisana, t. i., kura ar nodomu
(tisi) vai aiz neuzmanibas izdarijusi $aja likuma paredzétu nodarijumu, kam ir visas
noziedziga nodarijuma sastava pazimes.

Autora secinajums, ka nodarijums ir ne tikai darbiba vai bezdarbiba, bet ari
citas noziedziga nodarijuma sastava pazimes, ir pretruna profesora Ulda Krastina vie-
doklim. Vin$ savukart norada, ka Kriminallikuma 6. panta pirmaja dala neparpro-
tami ir pateikts, ka nodarijums ir darbiba vai bezdarbiba. Darbiba vai bezdarbiba par
noziedzigu nodarjjumu klast, ja par to likuma paredzéta kriminalatbildiba. Kaitigas
sekas kriminaltiesibas ir vértéjamas ka noziedziga nodarijuma objektivas puses pat-
staviga pazime, ja tas paredzétas konkréta noziedziga nodarijuma sastava pazimju
skaita [8].

Kriminallikuma 6. panta pirmaja dala paredzéts, ka nodarijuma (darbibas vai
bezdarbibas) noziedzigumu un sodamibu nosaka likums, kas bijis spéka $a nodarijuma
izdarisanas laika. Ka redzams, $aja norma nodarijums iekavas tiek skaidrots tikai ka
darbiba vai bezdarbiba. Tadéjadi ir acimredzama nekonsekvence starp Kriminal-
likuma 1. panta pirmaja dala lietoto jédzienu “nodarijjums” un Kriminallikuma 6. panta
pirmaja dala lietoto jédzienu “nodarijums”. lepriek$minéto papildinot, jaatzist, ka ari
kriminaltiesibu teorija vérojama nekonsekvence noziedzigu ricibu apziméjoso jédzienu
lieto$ana.

— 10 —
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Saskana ar kriminaltiesibu doktrina nostiprinato atzinu “noziedzigs nodarijums
ir personas konkrétas uzvedibas akts, tas aktiva, prettiesiska riciba (darbiba) vai pasiva
prettiesiska uzvediba (bezdarbiba), ar ko tiek nodarits vai varéjis tikt nodarits kaitéjums
ar Kriminallikumu aizsargatam interesém” [4, 14]. Minéta atzina pausta saistiba ar
Kriminallikuma 1. panta pirmaja dala noteikto. Savukart saistiba ar Kriminallikuma
6. panta pirmaja dala sniegto noziedziga nodarijjuma jédzienu doktrina tiek noradits:
“Nodarijums ir personas konkréta uzvediba, kas izpauzas vinas prettiesiska darbiba vai
bezdarbiba (riciba)” [4, 38]. Ka redzams, komentéjot noziedzigo darbibu un bezdarbibu,
viena gadijuma jédzienu “riciba” izmanto, lai apzimétu tikai darbibu, bet otra gadijuma
minétais jédziens ietver sevi gan darbibu, gan bezdarbibu. Ari jédziens “uzvediba” viena
gadijuma tiek saistits tikai ar bezdarbibu, bet cita — gan ar bezdarbibu, gan ar darbibu.
ricibas un ar to saistito jédzienu saturu, identificét iespéjamas minéto jédzienu inter-
pretacijas problémas un piedavat to risindjumus.

Jaatzist, ka Kriminallikuma nav definéts jédziens “noziedziga riciba”. Iepazistoties
ar Latviesu valodas vardnica sniegto varda “riciba” skaidrojumu, var konstatét, ka sis
vards tiek skaidrots ar vardu “darbiba” [11, 916]. Ari Latvie$u valodas sinonimu vardnica
ka “ricibas” sinonimi minéti ar darbibu saistiti vardi: “rikosanas”, “izriciba”, “gajiens” un
“izdariba” [10, 336].

Japiebilst, ka ar vardu “riciba” Latvie$u valodas vardnica tiek skaidrots vards
“uzvediba” [11, 1139]. Profesors Uldis Krastin$ norada: “Ar cilvéka uzvedibu saprotam
abus tas izpausmes veidus — aktivu darbibu un pasivu darbibu jeb bezdarbibu” [3].
Nemot véra minéto, jasecina, ka gan vards “uzvediba”, gan vards “riciba” apzimé darbibu
un bezdarbibu.

Meklgjot citas tiesibu nozarés jédziena “riciba” skaidrojumus, var atrast, ka, pie-
méram, papildus Administrativa procesa likuma 89. panta pirmaja dala eso$ai noradei
uz iestades faktisko ricibu ka darbibu panta otraja dala skaidrots, ka faktiska riciba ir
ari iestades bezdarbiba. Ari autors uzskata, ka riciba ir jédziens, kas atspogulo ne tikai
aktivitati, bet ar1 pasivu uzvedibu jeb bezdarbibu.

Lai jautajums par ricibu ka darbibu un bezdarbibu apvienojo$o jédzienu nebutu
tikai filosofisks, autors piedava analizét konkréto Kriminallikuma normu. Proti, Krimi-
nallikuma 189. panta noteikta kriminalatbildiba par tadas personas neapzinigu un
nevérigu savu pienakumu veiksanu, kurai uzdota mantas apsardziba, ja $ada riciba
bijusi par iemeslu §is mantas nolaupisanai, bojaejai vai bojasanai liela apméra. Lai
gan $aja norma noziedziga nodarijuma objektiva puse tiek atklata ar darbibas vardu
“veiksana”, kam seko vards “riciba”, autoram s$kiet, ka korektak nodarjjumu raksturotu
formuléjums “pienakumu neveiksana”. Komentéjot $o normu, tiek noradits: “Nodarijuma
prettiesiskums izpauzas pasiva uzvediba [..]” [3, 80]. Ieprieks §1 norma tika komentéta
$adi: “Darbiba izpauzas pasiva uzvediba. Persona, kurai bijusi uzticéta mantas apsar-
dziba, nepienacigi veikusi savus pienakumus, pieméram, noliktavas sargs atstajis
apsargajamo objektu, sargasanas laika guléjis u. tml., ka rezultata iestajusas panta
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dispozicija minétas sekas” [7, 415]. Ka redzams, gulésana sargasanas laika ir darbiba,
kas, izradas, ir pienakumu veiksana, vienigi si veiksana ir neapziniga un nevériga.

Daudz veiksmigaks un saprotamaks noziedziga nodarjjuma formuléjums bija
ieprieks spéka esosaja Latvijas Kriminalkodeksa 146.2 panta, kura bija paredzéta krimi-
nalatbildiba par personas, kurai uzdota mantas apsardziba, neapzinigu un nevérigu
izturésanos pret saviem pienakumiem, ja ta bijusi par iemeslu $as mantas nolaupisanai,
bojaejai vai bojasanai lielos apméros un ja nav amatnozieguma pazimju. Komentéjot
$o normu, tika noradits: “Nozieguma objektiva puse izpauzas bezdarbiba, kas norma
formuléta ka “neapziniga un nevériga izturésanas pret saviem pienakumiem” [13, 140].
Latvijas Kriminalkodeksa 146.? panta formuléta neapziniga un nevériga izturésanas pret
mantas apsardzibu neradija nekadas Saubas par $a noziedziga nodarijuma objektivo
pusi, kura izpaudas bezdarbiba. Neraugoties uz spéka esosas normas neveiksmigu
formuléjumu, kas liek secinat, ka mantas neapziniga un neveériga apsardziba ir darbiba,
jaatzist, ka faktiski neapziniga un nevériga apsardziba izpauzas tikai un vienigi bezdarbiba.

Autors atbalsta jédziena “riciba” izmantosanu Kriminallikuma 189. panta, jo
riciba var bat ari bezdarbiba, tomér autors nesaprot, kapéc tika izvéléts vards “veiksana”,
kas faktiski apzimé darbibu. Tiesi neveiksmigs normas formuléjums, péc autora domam,
kluva par iemeslu tam, ka doktrina minéta noziedziga nodarijuma objektivas puses
izskaidro$anai saka lietot vardu “darbiba”.

Kriminaltiesibu doktrina jédzienu “riciba” autors piedava konsekventi lietot ka
darbibu un bezdarbibu apvienojo$o jédzienu. Ja tiek pienemts $is autora piedavajums, var
secinat, ka noziedziga riciba ir jebkura noziedziga nodarijuma objektivas puses obligata
pazime, kas var izpausties ka darbiba, ta ari pasiva uzvediba jeb bezdarbiba. Turklat vards
“darbiba” neaptver pasivo uzvedibu jeb bezdarbibu. Minéto apstiprina Kriminallikuma
daudzviet redzamais formuléjums, kura papildus jédzienam “darbiba” péc varda “vai”
tiek pieminéts jédziens “bezdarbiba”. Pieméram, Kriminallikuma gan 5. panta pirmaja
dala, gan 6. panta pirmaja dala, gan 20. panta pirmaja dala un daudzas citas normas
péc varda “darbiba” seko vards “bezdarbiba”. So normu klasta izcelas Kriminallikuma
15. panta ceturta dala, kura vards “bezdarbiba” ielikts iekavas péc varda “darbiba”, kas
skietami liek noprast, ka bezdarbiba ir darbibas veids. Neraugoties uz minéto vienu
niansi, tiesiskaja reguléjuma un doktrina bezdarbiba ir noskirta no darbibas. Lai $1 noskir-
$ana neraditu parpratumus, likumdevéjam vajadzétu but konsekventam varda “darbiba”
izmantosana Kriminallikuma.

Prezuméjot, ka darbiba nav bezdarbiba, Kriminallikuma butu japilnveido daudz
normu, tostarp 19. panta formuléjums, kas Sobrid, skaidrojot dalibas butibu, paredz:
“Par dalibu (lidzizdarisanu) uzskatama apzinata noziedziga darbiba, ar kuru tisu nozie-
dzigu nodarijumu kopigi, to apzinoties, tiesi izdarijusas divas vai vairakas personas
(tas ir, grupa).” Burtiski interpretéjot minéto formuléjumu, var secinat, ka grupa iespe-
jams izdarit tikai noziedzigu darbibu. Nemot véra minéto, rodas jautajums, ka, pieméram,
kvalificet Kriminallikuma 99. panta ceturtaja dala paredzéto atkritumu apsaimnie-
kosanas noteikumu parkapsanu, ja to izdarjjusi organizéta grupa? Komentéjot minéto
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normu, tiek noradits: “Noziegums izpauzas ka darbiba vai bezdarbiba, ja ar to parkapti
atkritumu apsaimnieko$anas noteikumi, tostarp atkritumu parvietosanas noteikumi”
[10, 115]. Tatad, ja grupa bezdarbiba parkapa noteikumus, vai tad butu jaatzist, ka,
pamatojoties uz Kriminallikuma 19. pantu, nav konstatéjama daliba? Lai nerastos kla-
dainas atzinas, atbildot uz $o jautdjumu, autors uzskata, ka Kriminallikuma 19. panta
vardu “darbiba” butu jaaizstaj ar vardu “riciba”.

Saistiba ar jédzienu “noziedziga darbiba” jamin ari Kriminallikuma 23. panta
tre$aja dala noraditais: “Atsevisku turpinatu noziedzigu nodarijumu veido vairakas sav-
starpéji saistitas tadas pasas noziedzigas darbibas, kas vérstas uz kopéju mérki, ja tas
aptver vainigas personas vienots nodoms, tapéc sava kopuma tas veido vienu noziedzigu
nodarijumu.” Sads normas formuléjums liek secinat, ka atsevigku turpinatu nozie-
dzigu nodarijumu klasta var ietilpt tikai noziedzigas darbibas. Pieturoties pie tadas
interpretacijas, rodas jautajums, ka kvalificét, pieméram, Kriminallikuma 219. panta
otraja dala paredzéto noziedzigo nodarijumu, kad tas péc kada laika tiek turpinats.
Proti, minétaja norma ir paredzéta kriminalatbildiba par nepatiesu zinu noradisanu
likuma noteiktaja ienakumu, ipa§uma, darijumu vai cita mantiska rakstura deklaracija,
ja nepatiesas zinas noraditas par mantu vai citiem ienakumiem liela apmeéra. Ja persona
nolémusi nekad nedeklarét savu vienu konkréto mantu liela apméra un o ieceri istenoja,
pieméram, divus gadus péc kartas, kam sekoja periods, kad personai nebija jaiesniedz
deklaracija un péc kura persona atkal turpinaja nedeklarét savu vienu konkréto mantu
liela apmeéra, vai tad So nodarijumu butu jaatzist par ilgsto$u, neraugoties uz to, ka
pastavéja periods, kad personai nebija jasniedz deklaracija? Atzistot to par ilgstosu,
tiktu parkapta Kriminallikuma 23. panta ceturta dala, kas paredz, ka atsevisks ilgstoss
noziedzigs nodarijums ir nepartraukta viena noziedziga nodarijuma sastava realizésana
(darbiba vai bezdarbiba), kas saistita ar tai sekojosu ilgstosu to pienakumu neizpildi-
$anu, kurus likums ar kriminalvajasanas piedraudéjumu uzlicis vainigajai personai.
Izklastitaja pieméra neparprotami bija noradits, ka nodarijums nebija nepartraukts.

Savukart, ja katru atsevisku deklaracijas neiesnieg$anas faktu atzit par patstavigu
noziedzigu nodarfjjumu un tos kopuma kvalificétu ka noziedzigu nodarijumu dau-
dzéjadibu, tad tiktu parkapta Kriminallikuma 23. panta pirma dala, kas paredz, ka
atsevisks (vienots) noziedzigs nodarijums ir ari divi vai vairaki savstarpéji saistiti nozie-
dzigi nodarijumi, kurus aptver vainigas personas vienots nodoms un kuri atbilst tikai
viena noziedziga nodarijuma sastava pazimém. Izklastitaja pieméra neparprotami bija
noradits uz personas vienotu nodomu — nekad nedeklarét savu konkréto mantu lielos
apmeros.

Lai nerastos noraditie parpratumi, autors uzskata, ka Kriminallikuma 23. panta
tresaja dala vardu “darbiba” vajadzétu aizstat ar vardu “riciba”.

Pamatojot temata aktualitati, autors minéja, ka Kriminallikuma 13. panta
pirmaja dala saistiba ar nepieskaitamibu tiek lietots ari vards “darbiba”. Lai izslégtu
nepareizu minétas normas interpretacijas iespéju, kuras ietvaros kladaini tiktu seci-
nats, ka par pielauto noziedzigo bezdarbibu nepieskaitamo personu var saukt pie
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kriminalatbildibas, autors uzskata, ka korektak Kriminallikuma 13. panta varda “darbiba”
vieta batu izmantot vardu “riciba”, analogiski ka tas ir izdarits, pieméram, Kriminal-
likuma 59. panta piektaja dala. Precizitates labad jaatzist, ka $aja norma jédziens “riciba”
netiek attiecinats uz noziedzigu nodarijumu. Proti, $aja norma noteikts: ja persona, kura
notiesata par noziedzigu nodarijumu vai kurai sods noteikts ar prokurora prieksrakstu
par sodu, péc sprieduma pasludinasanas vai péc tam, kad prokurors izdevis prieksrakstu
par sodu, saslimusi ar gara slimibu, kas tai atnémusi iespéju saprast savu ricibu vai to
vadit, tiesa atbrivo $o personu no soda izcie$anas.

Kriminallikuma 13. panta pilnveidei ari ka variants ir atzistams varda “darbiba”
aizstagana ar vardu “nodarijums”. Sads variants pastavéja 1933. gada 24. aprila Sodu
likuma, kura 38. pantabijaizmantots gan vards “nodarijums”, gan arivards “riciba”. Proti,
minétaja norma bija paredzéts: “Nav pieskaitams par vainigu ar soda piedraudéjumu
noliegts nodarijums, ja to izdarijusi persona, kura, noziedzigo nodarijumu izdaridama,
aiz slimiga gada darbibas traucéjuma, vai nesamanas stavokli budama, vai aiz garigas
neattistibas, kas célusies no miesiga trikuma vai slimibas, nav varéjusi saprast sava
nodarijuma raksturu un nozimi vai vadit savu ricibu” [14].

Ieprieks autors publiski jau bija paudis viedokli, ka jédziens “nodarijums” ietver
visas noziedziga nodarijuma pazimes. Ir absurdi, ka tikai kopa ar vardu “noziedzigais”
jédziens “nodarijums” aptver sekas un citas noziedziga nodarijuma pazimes. Tadéjadi
sekas faktiski tiek atzitas par noziedziga nodarijuma objektivas puses fakultativo pazimi
[13]. Neatkartojot sava viedokla argumentus un aizvien vél aizstavot $o viedokli, autors
secina, ka riciba ir gan darbiba, gan bezdarbiba, turklat riciba kopa ar citam noziedziga
nodarijuma pazimém, tai skaita kopa ar darbibas vai bezdarbibas sekam, ir nodarijums.

Noziedzigas ricibas butibas skaidrojumam svarigi izprast $is ricibas sakuma un
beigu bridi. Kriminaltiesibas biezi tiek analizéts bridis, ar kuru noziedzigs nodarijums
tiek uzskatits par pabeigtu. Gadijumos, kad noziedzigs nodarijums ir ar formalu sastavu,
varétu skist, ka noziedzigas ricibas beigu bridis sakrit ar noziedziga nodarijuma beigu
bridi. Tomér kriminaltiesibas ar pabeigto noziedzigo nodarijumu saprot nodarjjumu,
kas ir $kérsojis nepabeigta noziedziga nodarijuma stadijas, un $is bridis var ari nesakrist
ar faktiski turpinato vai ilgsto$o noziedzigo ricibu.

Saistiba ar noziedzigas ricibas sakuma un beigu bridi jamin Kriminallikuma
56. panta tres$aja dala izmantotais jédziens “noziedziga nodarijuma izdarisanas bridis”.
Proti, minéta norma paredz, kad tiek partraukts kriminalatbildibas noilgums, noradot:
ja persona izdara jaunu noziedzigu nodarijumu, tad noilguma laiku, kas paredzéts par
smagako no izdaritajiem noziedzigajiem nodarijumiem, sak skaitit no jauna noziedziga
nodarijuma izdari$anas briza. Komentéjot $o bridi, teorija tiek noradits: “Par noziedziga
nodarijuma izdariSanas dienu atzistama diena, kad izdarita noziedziga darbiba vai pie-
lauta bezdarbiba. Atseviska turpinata noziedziga nodarijuma gadijuma ta izdariSanas
diena bus diena, kad izdarita pédéja ar vainiga vienotu nodomu aptverta savstarpéji
saistita tada pati noziedziga darbiba, kas vérsta uz vienotu mérki, bet atseviska ilgstosa
noziedziga nodarijuma gadijuma — diena, kad vainiga persona izdarijusi nodarijumu
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(darbibu vai bezdarbibu), pieméram, bégusi no ieslodzijuma vietas neatkarigi no ta,
kad sis noziedzigais stavoklis beigsies” [4, 244]. No sniegta skaidrojuma likumsakarigi
rodas jautajums, kas ir noziedzigs stavoklis? Péc autora domam, bezdarbibas gadijuma
jédziens “noziedzigs stavoklis” sakrit ar noziedzigo ricibu.

Jamin, ka ilgstosam likumparkapumam uzmaniba ir pievérsta arl administrativas
atbildibas pilnveides konteksta. Likumprojekta “Administrativo parkapumu procesa
likums” sakotnéjas ietekmes novértéjuma zinojuma (anotacija) tiek noradits, ka praktiska
rakstura probléma ir iestazu talakas ricibas iespéjas gadijumos, kad persona pat péc
soda piemérosanas nepartrauc ilgstosu parkapumu. Daudzos gadijumos parkapuma
turpinasana ne tikai norada uz personas nihilistisku attieksmi pret likumu, bet ari ir
sabiedriski kaitiga un bistama. Tomér likums $obrid skaidri nenosaka, kadas ir iestades
iespéjas $adu personu sodit atkartoti par administrativa parkapuma turpinasanu. Nemot
véra minéto, likumprojekts paredz iespéju atkartoti administrativi sodit ilgstosa admi-
nistrativa parkapuma gadijuma. Tas paredz, ka personu var atkartoti sodit, ja ta nepilda
savu tiesisko pienakumu — nepartrauc administrativo parkapumu. Lai personai tiktu
piemérota atkartota administrativa sodisana ilgstosa administrativa parkapuma gadi-
juma, ir $adi pamatkritériji: 1) sakotnéja soda piemérosana, 2) personas informativa bri-
dinasana par pienakumu partraukt (novérst) parkapumu sapratiga laika, 3) personas
bezdarbiba, kas izpauzas ka ar likumu noteikta pienakuma neizpilde [12].

Nemot véra administrativas atbildibas pilnveides procesa izdaritos secinagjumus,
buatu japaklauj izvértésanai, vai par ilgstosa noziedziga nodarijuma beigu bridi nevaja-
dzétu atzit faktisko noziedziga nodarijjuma partrauksanas laiku, respektivi, bridi, kad
personas riciba nav noziedziga nodarijuma objektivas puses pazimju.

Ari jautajums par noziedzigas ricibas sakuma bridi nav viegli atbildams. Kriminal-
likuma 16. panta pirmaja dala noradits, ka labpratiga atteiksanas no noziedziga nodari-
juma izdariSanas ir personas uzsakta noziedziga nodarijuma pilniga partrauksana péc
$is personas gribas, tai apzinoties, ka pastav iespéja noziedzigo nodarijumu izdarit lidz
galam. No minétas normas izriet, ka gatavo$anas un méginajuma stadija noziedzigais
nodarijums ir jau uzsakts. Taja pasa laika Kriminallikuma 20. panta devitaja dala
noteikts, ka organizétaja un uzkaditaja labpratiga atteik$anas no noziedziga nodari-
juma izdarisanas lidz galam uzskatama par tadu tikai tajos gadijumos, kad vini savlaicigi
darijusi visu iespéjamo, lai novérstu ar vinu lidzdalibu ieceréta noziedziga nodarijuma
izdarisanu, un $is nodarijums nav izdarits. Normas turpinajuma noradits, ka atbalstitajs
nav saucams pie kriminalatbildibas, ja vin$ lidz noziedziga nodarjjuma uzsaksanai lab-
pratigi atteicies sniegt apsolito palidzibu.

Ka redzams, uz lidzdalibniekiem labpratigas atteiksanas institats attiecas lidz
bridim, kad noziedzigs nodarijums vél nav uzsakts, savukart uz noziedziga nodari-
juma izdaritaju labpratigas atteiksanas institats darbojas péc noziedziga nodarijuma
uzsaksanas.

Redzot Kriminallikuma 16. panta pirmas dalas formuléjumu, kura ar uzsakto
noziedzigo nodarijumu tiek apziméta ari gatavosanas noziedzigam nodarijumam,
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ka ari, redzot Kriminallikuma 20. panta devitas dalas formuléjumu, kura lietots
jédziens “lidz noziedziga nodarijuma uzsaksanai”, ir loti sarezgiti atrisinat situaciju,
kura atbalstitajs ar izdaritaju labpratigi atsakas no noziedziga nodarijuma izdarisanas
ta gatavo$anas stadija.

Apzinoties, ka raksta nav sniegtas atbildes uz visiem jautajumiem, kas saistiti
ar noziedzigu ricibu apziméjoso jédzienu interpretaciju, autors nobeiguma cité norma-
tivo aktu izstrades rokasgramata noradito: “Lai termins péc iespéjas precizak izteiktu
jédzienu, ta izveélé vai darinasana ievéro $adas galvenas prasibas: sistémiskumu, vienno-
zImigumu, nozimes precizitati un formas isumu, sinonimu nevélamibu, neatkaribu no
konteksta, emocionalo neitralitati” [9, 24]. Ka redzams no raksta sniegtajiem piemériem,
iznemot emocionalo neitralitati, paréjas prasibas Kriminallikuma teksta radisana nav
pilniba ievérotas.

Problems of Interpretation of Criminal Activity
and Related Notions in the Criminal Law

Abstract

Numerous non-consequences are evident in using notions designating criminal
activity in the criminal law. If several notions reflecting criminal activity or passivity,
which most often mention activity or non-activity, exist, a lawmaker is not always able
to select the notion, which would be most suitable.

Covering the topic, the author concludes that legal norms of the criminal law
should be improved, observing the following requirements: consistency, non-ambiguity,
exact meanings and laconic forms, undesirable synonyms, context independence,
emotional neutrality.

Keywords: Criminal Law, Criminal Activity, the interpretation of legal norms.
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Abstract

The study presents analysis of police culture as one of determinants of a police
organisation’s success. For this purpose the authors have used a diagnostic instru-
ment of competing values, the so-called OCAI model. They present original scientific
findings — outcomes of a scientific and research project entitled “The Success Factors
of the Police Organisation” (No. 185). The project was carried out by the Management
and Information Science Department of the Academy of the Police Force in Bratislava
and commissioned by the Section of Personal and Social Activities and Personnel
Department of the Ministry of Interior of the Slovak Republic.

Keywords: culture, police culture, OCAI model, hierarchy culture, clan culture,
market culture, adhocracy culture.

Introduction

Every organisation has its particular characteristic signs which are specific
and unique to it [14, 37-40]. This notably corresponds to the police environment as
well [23]. Knowledge of organisational culture signs [18], its strong and weak points
reinforce the regulation of effective leadership [2], promote efficiency and handling
of circumstances in order to reach goals and exceed citizens’ as well as institutions’
expectations. Perception and knowledge of these signs is a very demanding process;
it calls upon interpretation and understanding of manifested features and elimination
of negative ones. One possibility of how to identify the elements of organisational culture
is to use typology models. Literature offers a large scale of these typologies, the most
accepted are related to [11, 76]:

— 18 —


mailto:monika.pajpachova@minv.sk
mailto:iveta.novakova2@minv.sk

S OCRATES RSU Elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 3 (6)

Monika Pajpachovd, Iveta Novdkovd. Analysis of Police Culture
through Use of OCAI Model

« organisational structure;

« environmental impact and organisation’s reaction;

 tendencies in organisation’s behaviour.

A research team was facing a challenge which of the models should have been
used in order to identify the features of police culture. A long-lasting discussion ended
with a model developed by Robert E. Quinn and Kim S. Cameron. The OCAI model of
the Competing Values Framework (CVF) consists of four Competing Values that cor-
respond with four types of organisational culture and belongs to the second group of
the above mentioned typologies. (It is necessary to underline that there is not a good or
bad answer in OCAI questionnaire.) Its mission is to provide a picture about the existing
and preferred type of organisational culture. The results obtained by a comparison may
be used when measuring changes of organisational culture. Every organisation has its
own combination of these four types of organisational culture.

The model is said to be one of the most significant models in identifying features
of organisational culture. Moreover, it may be used to assess communication [20], mana-
gerial skills, organisational changes, leadership, key competences [1], human resources
management [12, 102-119], TQM and many other aspects [3]. The authors of the CVF
model interpret that organisational culture is a critical factor for effective [19] and long-
term success of organisation [11, 63].

Dimensions of CVF model

Dimension of structure. It takes into account such indicators of effectiveness
for organisation as stability, order, constant duration, control and flexibility; cohesion,
universality and discretion on the other side. They act as opposites to continuum. One
organisation may be effective in terms of quick and flexible reaction towards environ-
mental changes and the other organisation may benefit from a long-term stability and
predictability.

Dimension of focus. A horizontal dimension maps a degree to which an organi-
sation focuses inwards or outwards. “Some organizations are perceived effective when their
internal rules are harmonized and unified, others are perceived effective if they focus on
interaction and competitions with other companies” [21, 363]. An internal focus is valid
in environments where competition or customer focus is not the most important thing,
but in competitive climates or where external stakeholders hold sway, this challenge
must be met directly.

The first dimension illustrates that certain organisations are more effective if
they perform in flexible and dynamic manners, focusing on a change. In contrast, other
organisations are effective when they focus on stability, order and control. Criteria deter-
mined by the second dimension focus on internal indicators, integration and unity as well
as external indicators where differentiation and competition play a big role. Quadrants
reached by a combination of the above presented dimensions feature certain specific
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objectives (constituting a core content of an organisation) and tools. The third dimen-
sion is a mean-ends continuum on the degree of closeness to desired organisational
outcomes. This dimension defines the behaviour that the outcomes (beliefs, assumptions
and values) from the four culture types achieve. The four quadrants identified by
the authors represent the four basic types of organisational culture — determinants of
effective organizational performance. Consequently, each of the four quadrants iden-
tifies a certain set of indicators of effectiveness for organization (Figure 1) [11, 61]. Police
environment may be perceived effective even though there are no significant changes.
This environment is characteristic for its long-term organisational structure, systems
and ongoing processes; it features a high level of stability and control.

Flexibility

Human resources

Open systems

Tools:
cohesion,
morals

Goals:
development of
human resources

Internal focus

Tools:
flexibility,
promptness

Goals:
development,
obtaining resources

Tools:
information
management

Goals:
stability,
control

External focus

Tools:
establishment of goals,
planning

Goals:
productivity,
effectiveness

Internal processes

Rational goals

Stability

Figure 1. Model of organizational effectiveness
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Values that constitute opposites of a continuum are competitors. By combining
separate dimensions we will attain competing quadrants along a diagonal. Each quadrant
is made of a distinct set of indicators. These indicators of effectiveness represent what
people value about an organisation’s performance. They define what is seen as good
and right and appropriate. In other words, they define the core values, based on which
judgments about organisations are made.

OCAI typology classifies organisational culture into clan, adhocracy (innovative),
market and hierarchy. Clan culture: This working environment is friendly. The goals
should be defined in terms of mutual respect, concern for people, and a healthy in-
ternal climate, optimal health and wellness on a personal level as well as for employees.
Adhocracy culture: This is a dynamic and creative working environment. Employees
take risks. Leaders are seen as innovators and risk takers. Experiments and innovation are
the bonding materials within the organisation. Prominence is emphasised. Long-term
goal is to grow and treat new resources. The organisation promotes individual initi-
ative and freedom. Market culture: This is a results-based organisation that emphasizes
finishing work and getting things done. People are competitive and focused on goals.
The emphasis on winning keeps the organisation together. Reputation and success
are most important. Hierarchy culture: This is a formalised and structured working
environment. Procedures decide what people do. Keeping the organisation functioning
smoothly is most crucial. Formal rules and policy keep the organisation together.
Long-term goals are stability and results, paired with efficient and smooth execution
of tasks.

Organisational cultures shown in the model diagonally represent the opposites;
neighbouring dimensions have certain opposite as well as certain common indicators.

Aim

The aim of the article is to identify and analyse features of police culture in Slovakia
with the use of the OCAI model and to point out those elements and areas which require
further consideration.

Methods

Police culture has been analysed through the use of

« general methods such as analysis, synthesis, comparison, deduction, theory
and experience generalization;

« specific methods such as OCAT*.

* Organizational Culture Assessment Instrument (Cameron, Quinn, 1999).
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Dimensions of OCAI model - interpretation
of the research results

As already mentioned, an OCAI model has been used for the analysis of orga-
nisational culture of the Police Force in Slovakia. Data were analysed by summing
the points sub-allocated by respondents to the questionnaire items. Item A stands for
clan culture, item B stands for adhocracy culture, item C stands for market culture and
item D stands for hierarchy culture. This study focuses on the analysis of six OCAI
dimensions as well as comprehensive organisational culture. The results are interpreted
separately for a current and preferred organisational culture; however, conjointly.
Although quantitative data was obtained from 499 questionnaires, some were not
complete — missing information referred to OCAI questionnaire dimensions or all
dimensions. In case all 499 respondents had reported, according to OCAI questionnaire,
each dimension would have been allocated 49,900 points, i.e. 100 points per respondent.
The data was analysed using gross scoring, i.e. total number of points for total culture
should equal 299,400 for a current and preferred culture. As mentioned, a few respondents
did not express their opinion on a current or a preferred type of culture. We managed
to obtain 272,070 points for a current state and 272,365 points for a preferred culture.

This instrument facilitates to assess six subsystems dimensions of organisational
culture:

« dominant characteristics;

« organisational leadership;

« management of employees;

« organisational glue;

« strategic emphasis;

« criteria of success.

These dimensions may be assessed from two viewpoints:

o current — actual culture;

o preferred culture.

Current culture reflects present state of play — existing culture in a police organi-

sation. In comparison, preferred culture emphasises future culture, i.e. ideal culture
preferred by police personnel.
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Dominant characteristics of organisation

A dimension which illustrates a focus of organisational culture onto clan (“family”),

adhocracy

(dynamic working environment where employees are kept together by

commitment and responsibility), market (emphasis on reaching goals) or hierarchy
culture (strict formal rules). Actual dominant characteristics are shown in Table 1 and

Figure 2.
Table 1. Comparison between current and preferred state of the dimension “Dominant
characteristics”
A quantitative analysis of obtained data confirmed that members of the Police Force
Current perceive their organisation as a hierarchy type (19200 p.) with certain market features
state (12940 p.). The results indicate that the organization is managed by hierarchy and
market organisation rules impeding dynamic cultures (adhocracy and clan).
The results indicate that police officers would welcome the environment of mutual
Preferred trust, coherence, more informal relations and atmosphere - features typical for clan
state culture (16040 p.). Nevertheless, they would also support hierarchy culture which
emphasizes rules, strict adherence to norms and procedures. Such characteristics are
typical for (police) organisation which shall guarantee protection and security.

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —a— Preferred state

Figure 2. Dominant characteristics
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Organisational leadership

A dimension emphasising leadership depicts four leadership forms: leadership
focusing on support and assistance (clan culture), leadership focusing on innovation
and willingness of employees to take risk (adhocracy), leadership focusing on aggressive
reaching of goals (market culture), leadership focusing on smooth functioning of orga-
nisation and coordination of processes (hierarchy). An actual organisational leadership
is shown in Table 2 and Figure 3.

Table 2. Comparison between current and preferred state of the dimension “Organisational

leadership”
Market culture (emphasises reaching goals and results — 17405 p.) and hierarchy culture
Current . s .
state (underlines smooth functioning and careful control - 14750 p.) are dominant cultures
in the police organisation.
The police personnel expect that the functioning of the police organising will be
Preferred provided by effective coordination of processes — a feature typical for hierarchy culture
state (16325 p.). Fulfilment of tasks, besides others, requires managerial trust in employees,
their support and loyalty what is reflected in clan culture.

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —=—  Preferred state

Figure 3. Organisational leadership
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Management of employees

It is a dimension which illustrates how members of the Police Force are engaged
in work. Similarly to previous two dimensions, we also distinguish four possible appro-
aches here. Clan approach refers to participation, team work and consensus. Adhocracy
emphasises originality and innovation. Market culture is defined by high requirements,
competitiveness and reaching goals. Predictability, stability in relationships and safety
of employees are indicators of hierarchic culture. An actual management of employees
is shown in Table 3 and Figure 4.

Table 3. Comparison between current and preferred state of the dimension “Management of

employees”
The results suggest that members of the Police Force tend to emphasise reaching
Current goals, establishing high requirements and competitiveness which is typical for market
culture (15715 p.). The second position belongs to hierarchy (11020 p.) which features
state . . . . . i
emphasis on safety of employees, creating stabile relationships and prediction of
future development.
Itis obvious that police officers prefer team work, participation and mutual agreement -
Preferred typical characteristics of clan culture (15215 p.). An interesting finding refers to
state their desire to even stronger emphasise hierarchy, e.g. through a higher stability in
relationships.

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —s—  Preferred state

Figure 4. Management of employees
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Organisational glue

It is a dimension which keeps organisation together. This approach emphasises
mutual trust and supports commitment — typical features of clan culture. As to adho-
cracy factors which keep organisation “together”, the most important are experimenting,
innovation, development and continuous improvements. Market culture organisations
are kept together by achievements, reaching goals and success. In hierarchy culture, glue
refers to formal rules and smooth functioning. Actual organisational glues are shown
in Table 4 and Figure 5.

Table 4. Comparison between current and preferred state of the dimension “Organisational glue”

Features such as mutual trust (clan culture), experimenting, innovative approaches
and creativity (adhocracy) are not the priority. The police organisation is kept together
by strict adherence to organisational rules and principles which is a typical indicator
of hierarchy culture (17365 p.) and by reaching goals and success — market culture
(12640 p.).

Current
state

Police personnel would prefer “glue elements” such as mutual trust and loyalty — clan
Preferred culture (17150 p.). Yet, they consider important hierarchy culture (9770 p.), innovation

state and development culture — adhocracy (9070 p.) and market culture - efficiency and
success (8725 p.).

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —a—  Preferred state

Figure 5. Organizational glue
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Priority strategic factors - strategic emphasis

Emphasis is placed on factors which indicate what an organisation pinpoints from
a long-term perspective. According to a model of competing values, an organisation may give
prominence to human resources development, broad-mindedness and mutual trust (clan
culture). Organisations which prefer (from a long-term perspective) creativity, innovation,
new challenges symbolize adhocracy culture. Emphasizing setting long-term goals and
reaching success are features of market culture. An organisation may put a strategic emphasis
on stability, systematic control, and smooth performance — typical features of hierarchy culture.
Actual priority strategic factors — strategic emphasis are shown in Table 5 and Figure 6.

Table 5. Comparison between current and preferred state of the dimension “Priority strategic
factors”

The police organisation put a strategic emphasis on stability, efficiency, control over
Current fulfilment of tasks and ensuring smooth functioning - typical features of hierarchy cul-

state ture (16340 p.). Moreover, emphasis is put on establishment and reaching long-term
goals and success (clan culture - 13895 p.).

There is an evident discrepancy between a current and preferred state. Market and
hierarchy cultures are represented to a lowest degree. Police personnel would prefer
more trust, broad-mindedness, cooperation and friendly environment - clan culture
(15250 p.). They would also prefer that management support innovation, originality,
search for new challenges — adhocracy culture.

Preferred
state

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —a— Preferred state

Figure 6. Priority strategic factors — strategic emphasis
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Criteria of success

A model of competing values, in addition, illustrates how an organisation defines
successiveness. Likewise, this dimension distinguishes four cultural types. Successiveness
maybe defined by means of human resources development, team work and employees’
trust which is typical for clan culture. It may also be defined through uniqueness of
provided services (products) and innovations (adhocracy culture). Market culture defines
success by reaching a dominant position on the market and determined goals; in hierarchy
culture it is conditioned by effective, responsible and reliable provision of services
(products). Actual criteria of success are shown in Table 6 and Figure 7.

Table 6. Comparison between current and preferred state of the dimension “Criteria of sucess”

According to respondents, the main focus is placed on reliable and responsible provi-
Current sion of services within a legislative framework, fulfilment of agenda and smooth and

state effective service (hierarchy culture - 16785 p.). In addition, reaching fixed goals and
long-term success is emphasised (market culture).

Respondents would prefer so-called “soft factors” as criteria of success, e.g. human
resources development, team work, participation and loyalty etc. (clan culture -
17390 p.). The results indicate that respondents are aware of the significance of
hierarchy culture in terms of organisational success - effective, thorough, smooth and
stable performance of service.

Preferred
state

Clan culture

Hierarchy culture Adhocracy culture

—o— Current state
Market culture —a—  Preferred state

Figure 7. Criteria of success
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According to Cameron and Quinn, the specified content components include those
aspects of organisational culture which facilitate identification of basic values and implicit
assumptions as regards to organisational effectiveness [11, 105].

Assessment of comprehensive organisational
culture through the use of the OCAI model

The presented results shown in Table 7 and Figure 8 illustrate how police culture
is assessed by respondents — hierarchy and market culture dominate. On the other hand,
respondents would prefer clan culture elements. Though, they are aware of the fact that
hierarchy culture is a typical culture for security systems [10, 123—-134].

Table 7. Comparison between current and preferred state of the dimension “Comprehensive
organisational culture through the use of the OCAI model”

From the perspective of comprehensive assessment of organisational culture in
the police organisation the research shows that hierarchy culture is dominant (95460 p.).
It points out formal and structural elements, emphasizes processes, orders, regulations —
organisational norms. The organisation is glued together by formal rules. Leaders are
good coordinators and organisers. Emphasis is put on smooth functioning, reaching
the right performance, stability, efficiency, control over fulfilment of tasks. Success is
determined by stable provision of services, fulfilment of tasks established in planning
documents, minimising costs. Along with this, market culture has also quite a good
position in the police organisation (84400 p.). It is typical for organisations oriented
at results and reaching measurable goals which are considered as criteria of success.
Leaders push their employees towards efficient performance, they are strict, require
accuracy and support competitiveness. The police organisation is glued together by
marked achievements.

Current
state

As reported by respondents, police personnel would prefer organisational type
of culture which has much in common with clan culture (96035 p.). Such cultural type
resulted from similarities with family-oriented organisations. A dominant position
belongs to friendly working environment and atmosphere. Essentials of this culture
are: sharing values and goals, coherence, solidarity, team mind, awareness of “us”,
caring, human resources development, trust, and broadmindedness. These features
are considered the key criteria of success. Leaders support their employees; empha-
size cooperation, participation and consensus. An organisation featuring clan culture
is glued together by loyalty, mutual trust and commitment. Though, the results show
that members of the Police Force are aware of the fact that a hierarchy organisation
must personalise certain elements of hierarchy culture (75255 p.).

Preferred
state
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Clan culture
96035

Hierarchy culture Adhocracy culture

95460

—o— Current state
Market culture —m— Preferred state

Figure 8. Comprehensive organisational culture of the police organisation
through the use of the OCAI model

“Healthy” police culture contributes to the enhancement of employees’ fellowship,
employees’ identification with an organisation, it challenges the decision-making process
and implementation of plans and processes, improves communication, participation
of employees in organisation’s management, motivation, loyalty, efficacy, stability
and integrity, determines clear rules of behaviour and decreases control obligations.
The aim of police culture is to make police officers act according to organisation’s
standards which lead towards prosperity and promoting a good reputation.

Conclusions

A very title of the institution — Police Force — indicates that it is constituted by
a force — collective. The main effort is a concept of common strength, reaching fixed
goals in close cooperation with citizens and institutions — public which provide certain
services [16]. One crucial success prerequisite is an acceptable, clear and explicit police
culture which in addition affects a comprehensive performance [9] and meets police’s
needs. Organisational culture manifests not only the way how goals are reached, but its
typical indicators are also e.g. a possibility do decide, control [22], communication [15]
or motivation mechanism, preferred values, members’ behaviour, character of coope-
ration [20], management of processes and many others which have been discussed in
the article and which illustrate a picture of police culture [14, 39—42]. The culture is, as
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it is apparent from one of the OCAI model dimensions “criteria of success”, an impor-
tant factor of organisation’s successiveness and at the same time it represents a special
sub-system of a police organisation affecting its internal activities [7]. It is evident that
a continuous support is a must in order to create an effective working environment since
no one may require applying the organisational culture — employees have to get used to it.
This culture defines basic organisational values and shows employees the right and
correct approaches, ways of thinking and acting, it contributes to a feeling of identity and
supports their commitment for over-personal values. It enhances organisational stability
and helps to understand organisational changes and activities.

Policijas kulturas analize, izmantojot
OCAI modeli

Kopsavilkums

Pétijuma analizéta policijas kultaira ka viens no faktoriem, kas nosaka policijas ka
organizacijas péctecigumu. Sim noliakam autori ir izmantojusi diagnostikas instrumentu
kompetences vértibam, ta saucamo OCAI modeli. Tas uzrada originalus zinatniskos
atklajumus — balstitus uz zinatniskas un pétniecibas projekta “Panakumu faktori policijas
organizacija” (Nr. 185) rezultatiem. Projekts tika veikts, sadarbojoties Policijas akadémijai
Bratislava un Slovakijas Republikas Iekslietu ministrijai.

Atslégvardi: kultura, policija kultara, OCAI modelis, kulttaras hierarhija, klanu
kultara, tirgus kultara, inovaciju kultara.
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Abstract

The Master’s Thesis that is the basis of this article has been defended on 24.05.2016,
in the Faculty of Law in Tartu University (with its branch seat in Tallinn).

Alcohol and its consumption is a part of culture and social communication that
has been rooted in Europe in course of long time. Producing and marketing of alcohol has
a significant role in economies of countries. Simultaneously, nearly everywhere where it
is consumed in significant amounts, alcohol causes serious problems for both individuals
and entire society.

By means of long-term, systematic prevention work and early intervention, a local
government may win a healthy and vital person who would bring tax income to local
municipality by working, and in high likelihood, would create added value through
increase of natural growth and contributing to community.

The author compared various different legal acts, conducted interviews with
experts and personally observed procedure of conveying to sobering in Sobering-up
Houses Service of the Arrest House, the North Prefecture, Estonia.

The author is of the opinion that placing to sobering is a sub-type of social services
and it should be dealt with by local governments.

Keywords: alcohol, consumption, placing to sobering, local governments, treatment.

Introduction

Social status of alcohol is influenced by the circumstance of the extent to which
its consumption takes place, how much of it is produced in the society, how deeply
its consumption has been rooted in social life and which is the social structure of
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the society [26, 22]. Economic damage caused by the excessive consumption of al-
cohol that by different estimations may reach up to 5 per cent of the GDP, may surpass
the income produced by this sector of economy. Estonia belongs to one of the countries
where alcohol is consumed the most, and, thus, damage caused by alcohol is extensive.
In 2014, there were consumed 11.7 litres of absolute alcohol per person in Estonia [20, 3].
Extent of damage is magnified by the culture of consumption that enhances consuming
of big amounts of alcohol at a time; due to this connection between consumption of
alcohol and accidents and violence is mere. In addition, a characteristic to Estonia is
extensive spread of alcohol among the youth that has serious consequences to health of
the population and potential development of the society [27].

Possibilities of medicine nowadays are still moderate for solving addiction prob-
lems as effective medicinal substances for easing dependency behaviour proceeding from
desire are practically missing. By progressing of the recovery process, part of medicine
decreases and the main stress is laid on social-psychological takes like shaping of new
attitudes, changing of lifestyle, teaching of self-control measures and coping with stress,
application of alternative activities, etc. Social support network has an important role
by maintaining of sober lifestyle and prevention of relapse.

Collecting a person in state of intoxication to recover from intoxication is the task
of the police [35, § 42] and in case of absence of such conditions, the person conveyed
to sobering is placed to detention house of the police. In fact, in most places there is
a separate cell without furnishings (the mattress is on the floor), but the main need of
alcohol addicts is getting assistance during alcohol withdrawal. In detention places of
the police, in most cases the available assistance is limited to tranquillisers and analgesics
or calling for the emergency medical assistance. The available enabled medical assis-
tance is not at the same level by the police officials who are responsible for observation
of the detainees and who have insufficient training in part of drugs, alcohol and mental
illnesses. There is a clear need for training of police officials in issues of health care, as
the lack contributes to probable impossibility of assessing whether a detainee or a person
conveyed to intoxication is drunk or alcohol has concealed any illness.

In connection with socio-economical changes that have already taken place in
the society for some years — ageing of population, reduce of working labour, increase
of the amount of people who need assistance — in the agenda there is modernisation
of administrative capacity of the state as well as of local governments and reforming of
activities of the public sector more economically. The state is facing the situation where
novel solutions are required for maintaining the amount of public services and their
level. There are 203 local governments in Estonia: 30 towns and 183 rural governments [7],
administrative capacity of which is very different. Issues related to conveying persons
to sobering require money. In conditions of limited resources, it is especially important
to observe feasibility of the expenses to be incurred (to consider pros and cons) and
to consider which logistical changes and innovations could be applied in order to achieve
the optimal use, management of resources and exchange of information that would all
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secure work of the functions without a glitch and high quality of the service. Proceeding
from principle of the proceedings economy, the task subject to the proceedings shall
be solved correctly, within the reasonable time and at possibly low costs (to perform
these operations more efficiently, by lower costs for the state, but without losing quality
of service).

About Alcohol in General

Intoxicating substances, incl. alcohol, are substances influencing the central
nervous system that draw forth intoxication or a state similar to intoxication. These sub-
stances influence sense organs and change important psychical functions, for example,
waking, pain sensitivity, speed of response, immediate memory and attention [28, 2]. One
may become a user of addictive substances not merely by using certain substances, but
by using these in a non-accepted way (for example, for gaining intoxication, for evoking
zest). Epidemiologists who have tried to assess the direct death risk proceeding from
alcohol, nicotine, cannabis and other drugs denote that while considering distinction
between the typically consumable and lethal threshold dose and frequency of consump-
tion of mind-altering substances, alcohol is the most dangerous intoxicating substance.

For example, in case of alcohol, in course of a typical drinking spree, more than ten
per cent of lethal amount of ethanol gets into organism. On the contrary, while smoking
cannabis, the amount of THC found in it, forms less than 0.01 per cent of the lethal
dose. The results do not mean as though moderate consumption of alcohol would be
less dangerous than for example, injecting heroin. Risks proceeding from consumption
of mind-altering substances are not connected merely with exceeding of potentially
lethal doses, but also with risk factors proceeding from long-term consumption and
environment.

The analysis simultaneously draws attention to circumstance that tobacco and
alcohol have acquired a special status on political level at the moment, even despite
the fact that direct risk of death proceeding from these is higher than that from several
illegal substances. Thus, it should be drawn more attention to than before to reducing
of risks proceeding from consumption of alcohol and tobacco [28].

Consumption of Alcohol in Estonia

In estimation of the World Health Organisation (hereinafter — the WHO), con-
sumption of more than 6 litres of absolute alcohol per year per inhabitant brings along
serious damage to health of the population [15]. In 2014, Estonia’s grown-up inhabitants
(according to the international methodology at the age of 15+) consumed, calculated
per person — 85.1 litres of beer, 13.1 litres of wine, 11.0 litres of strong alcohol (incl.
7.8 litres of vodka) and 16.7 litres of low-alcohol beverages (cider, mixed drinks). In calcu-
lation of absolute alcohol, it makes in total 11.7 litres of alcohol per grown-up inhabitant.
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In comparison with the worst year of Estonia’s alcohol consumption — boom-time 2007,
when 14.8 litres of absolute alcohol was consumed per a grown-up, decrease has been
for more than 3 litres. Proportion of people who are not consuming alcohol has grown
year by year. If 13 % of men and 19 % of women did not consume alcohol in 2007, then
in 2014, there were 17 % of men and 26 % of women who named themselves as non-
consumers [20, 3].

Consumption of alcohol in Estonia is characterised mainly with a view of getting
drunk and consumption of big amounts of alcohol at a time (“binge-drinking” or
boozing) is quite widespread and accepted. Specificity of such a consumption pattern is
close connection between consumption of alcohol and violence, also between violence
targeted to oneself [4]. For comparison may be brought the so-called continental
drinking culture where consumption of alcohol is mainly related to food culture and
lesser amounts are consumed at a time, connections between alcohol consumption and
violence are loose and injuries caused by alcohol are smaller [9].

Alcohol consumption of the Estonian inhabitants is bigger than that of its
northern neighbours. In 2014, there were consumed 11.2 litres in Finland, in Denmark —
10.5 litres, in Sweden — 9.3 litres and in Norway — 7.8 litres of absolute alcohol per
grown-up person [20, 106].

Alcohol consumption of young people is worrying. Consumption of alcohol within
the age group from 10 up to 24 years of age is the most important risk factor as those who
have started regular alcohol consumption have higher risk of health hazard behaviour
as an adult as well as for abuse of alcoholic drinks. Most children do not get drunk of
strong alcohol, but of low-alcohol beverages (beer, cider, mixed drinks) that children
do not consider alcoholic drinks on the basis of the researches [2, 46—48]. Under-aged
offenders themselves consider negative influence of their companions and friends,
consumption of alcohol, problems with studies and falling apart families as main reasons
for committing breaches of law. Even 75 % of young people who have ended up in juvenile
committees, consider consumption of alcohol as an important reason for problematic
behaviour. Among repetitive clients of the committees there are many children having
no support from home, also problems like unemployment, illness, helplessness, but also
violence have piled up in families of problematic children [27, 54-57].

Damage to Health Caused by Alcohol

Based on the report of the WHO, alcohol is in the third place among factors
causing health damage, after high blood pressure and tobacco use. Alcohol causes
ca. 10 % of burden of disease of the Estonian population or roughly 40,000 lost life-
years per year. Out of loss caused by alcohol, 99 % falls on men and the main part of
the burden consists of loss caused by pre-mature deaths. Pursuant to report of the WHO
issued in 2012, alcohol causes 12 % of female and 28 % of male mortality rate in age
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group 15-64 in Estonia. Problems proceeding consumption of alcohol are usually related
to alcohol addiction (incl. withdrawal effects, loss of control, social alienation), regular
consumption (incl. liver cirrhosis, cognitive disorders, total more than 120 diseases and
disturbances), drunken state (incl. alcohol-related crime, risk behaviour, traffic accidents,
injuries, etc.). In Estonia, there is a high rate of damages caused by regular consumption
as well as those by drunken state. The main diseases related to alcohol that cause loss of
health of men are myocardial ischemia, liver cirrhosis and stroke. Women mostly lose
living years in connection with alcohol due to liver cirrhosis, another big issue causing
loss of years is the stroke and the third is breast cancer. Liver cirrhosis, because of which
most years are lost, causes 23 % of health losses conditioned by alcohol [5].

Therefore, it must be stated that negative effect of excessive consumption of
alcohol is very big and it is dealt with the factor causing poor health at most. Decrease
of inhabitants and significant loss of human resources among working-age population
make interference targeted towards lessening of excessive consumption of alcohol an
important tool for improving health and economic situation of the population.

Damage to Economy Caused by Alcohol

Excessive consumption of alcohol leads to serious problems at the level of an
individual as well as the whole society. Extent of damage is increased by consumption
culture that furthers consumption of big amounts of alcohol at a time, also in compa-
rison, for example, with the Nordic countries, consumption of strong alcohol is bigger
in Estonia (see above). All of this influences society in a negative way — crime and number
of accidents increase, costs to health care rise, etc.

Based on the report “Alcohol in Europe”, excise duties to state treasuries amounted
to €25bn in 2003. The intangible costs related to damage were estimated in 2003 to
be €270bn. The report does not reflect damage caused by alcohol that is expressed in
child abuse and unhealthy growing environment, family violence and falling apart of
families and other social phenomena. It is clear simultaneously that also these phenomena
retard development of human resources and pay negative effect on social wellbeing and
economic development. In basic studies of the report there was also analysed alcohol
damage of the United Kingdom where it becomes evident that, for example, tangible
economic damages caused by alcohol — crime, lowered productivity at a work place,
injuries, illnesses, deaths, and other factors — amounted to £20bn [5].

Alcohol attributable crime estimated to cost European police, courts and prisons
€15bn per year, as well €12bn in crime prevention expenditure and insurance adminis-
tration and €6bn of criminal damage. The pain and suffering of crime victims has also
been valued at €9bn—€37bn. It can be said that alcohol is responsible for 12 % of male
and 2 % of female premature death and disability [4]. At the same time, only 8 litres is
drunk in the United Kingdom, but in Estonia — 11.7 litres, thus the estimated damage is
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even bigger [28, 45-47]. Proceeding from methodology used in the air pollution health
effects report [21], in this analysis the statistical monetary value of a lost human life
was estimated to be a bit more than €1.43 million in 2011. Proceeding from this, statistical
monetary loss related to deaths caused by excessive consumption of alcohol, was nearly
€2.1 million in 2011 (Table 1) [1, 18].

Table 1. Monetary value of lives lost as a result of consumption of alcohol (in millions €)

Year Men Women Total

2011 1616 442 2057

Source: Alcohol Policy Green Book, p. 18.

International experience confirms that decrease of alcohol consumption has
a positive impact to economy all together [4]. By estimating possibilities of alcohol policy,
it must be admitted that alcoholic drinks are legal trade articles, production, sales and
marketing of which influence economy of a country significantly. At the same time,
damage caused by abusive consumption of alcohol influences the whole society, not only
consumers of alcohol. Hence, alcohol cannot be observed as a regular food product and
for mitigating damage accompanying consumption of alcohol, consistent action and
cooperation of the public, private and third sectors are needed [26].

Mitigating of Damage

By extent of damage, alcohol differentiates from other addictive substances
foremost because it is addictive substance having the biggest extent of abusers. Alcohol
has also the biggest population of addicts. Why is it necessary to limit consumption of
addictive substances? The gains received from consumption of addictive substances are
short-term and its positive impact is perceived mostly by a consumer only. However,
negative impact of consumption falls often to consumer’s close people and other sur-
rounding people.

The WHO stresses that by using reasoned strategies by limiting availability of
alcohol, it would be possible to reduce excessive consumption and alcohol consumption
by vulnerable groups (under-aged, excessive consumers, ea.). Connections between avail-
ability of alcohol and culture are importantly influenced by local conjuncture and culture,
also spread of illicit alcohol that shall be considered by designing measures [14].

The main principles for reducing consumption of addictive substances — it must
be taken into account that it is dealt with substances offering pleasure and relaxation
that belong to everyday life of many people and people are often not ready to reduce
their consumption or to give it up. In order to achieve changes, there would be needed
an integral activity strategy that would contain the following components:

« limitation of accessibility (price politics, sales restrictions);

« enforcement and surveillance of sales and advertising restrictions;
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« improvement of accessibility of services reducing consumption;

« shaping of attitudes (disapproving attitude towards getting drunk, sale of

alcohol to under-aged, etc.);

« increase of awareness (of effective policies, possible assistance services, early

detection of indications of danger, etc.).

It is important to pay attention to three different target groups:

« those who have never consumed before;

o those who consume too much;

« those whose dependence has developed.

Among measures for reducing damage, there are included enhancement of
responsible serving and other measures preventing getting drunk and drunken driving,
earlier closing of entertainment establishments and cooperation projects between local
governments and police [1, 30]. The task of an local government is to perform mapping of
regional counselling and support services in order it could create systematic overview of
all regional services in the region. In some sense, small local governments are in a better
position as in case of smaller community a social worker’s ability to reach to all those in
need is much bigger. In addition, information is moving quicker in small communities
that reduces possibility that the excessive consumer would remain alone and would not
get assistance [22, 42].

The situation is complicated with multi-problematic alcohol consumers. It is often
dealt with an unemployed or occasionally working single person living under subsistence
level whose secure social environment — family, friends, and close persons — has been
lost. Depression and hopelessness that have formed in conjunction of all these aspects
is often expressed in excessive consumption of alcohol. Attitudes of common citizens
in relation to multi-problematic alcohol consumers are often negative, caused by their
appearance and permanent drunken state. The only hope for excessive consumers, who
have no close people, is a local social worker or any non-governmental organisation that
could provide him or her emotional support as well as assistance in relation to treatment
and counselling. By socialising multi-problematic consumers, individual approach is very
important. It may often seem that dealing with multi-problematic consumers is ungrateful
work. They bring only costs to society and in high probability neither treatment nor coun-
selling (resource-intensive) would bring them back to normal life arrangement [22, 46].

Also advertising influences consumption. Marketing on alcohol is multilevel —
it is not merely advertising of alcohol and sale promotion, but includes also see
product development, choice of market segments, to whom to target one’s products, price
formation and accessibility of products [12]. Alcohol is advertised via traditional mass
media by means of ever-ingenious advertisements, ever more sponsorship is used, that
associates manufacturers with sports and culture, also new media channels — internet,
mobile marketing, etc. — are used creatively [9]. Advertising of alcohol helps to norma-
lise consumption of it — consumption of alcohol is shown in a positive light and as part
of normal life. Alcohol ads are attractive for the youth, also positive image of alcohol
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manufacturers that is created by means of sponsorship, is influencing them. Attitudes
of the youth who do not consume alcohol yet, are influenced by norms of alcohol con-
sumption in the society, also by example of their parents, friends and opinion leaders
depicted in media. Positive attitudes of the youth towards alcohol ads have been correlated
to more positive attitude towards consumption of alcohol, they consider consumption
of alcohol socially more acceptable and they are intending to drink more alcohol when
they become grown-ups [11].

The aim of content restrictions of advertising is that the ad would be informative
and neutral, would not promote alcohol as a self-evident part of a party, summer evening
or other life situations, would not show consumption of alcohol in a positive key nor would
seduce people to consume it. Bare limitation of T'V-advertising is surely not sufficient for
reducing consumption. If to limit advertising, then this must be done everywhere, other-
wise it will simply move from one channel to another, use of which has no restrictions.

One of the options for reducing such damage is restricting sales of alcohol to
drunken persons, due to this, sale of alcohol to drunken persons is prohibited in Estonia
[32, § 45]. Similar restrictions have been enforced in many countries, and in order
to increase conformity of these rules, test-purchases have been conducted in several
countries (USA, Canada, Sweden, the Netherlands). There can be found different
examples of procedures of test shopping in scientific literature in pubs, restaurants
and other establishments dealing with resale of alcohol [19]. In Finland, the licensing
authority may issue an admonition or a written warning, limit business hours or
without compensation withdraw the sales licence either for a certain period or
permanently. In addition, police may, impose pecuniary fine on establishment that
has breached the law or on its employees [31].

Proceeding from the above-said, the role of local governments is very important.
The main succourer is still a social worker who can share information about regional
treatment and counselling services and coordinate support groups directed to close
persons. Close cooperation of family physicians, social workers and network is
important by dealing with cases. Local governments gave also important role in informing
possible treatment and rehabilitation services, counselling and other support systems
to addicts as well as to their close persons. Comprehensive support and assistance is
especially necessary for people who experience economic difficulties in coping [22, 3-7].

Alcohol Deaths

Namely young and capable to work people perish due to injury deaths connected
with alcohol and drug intoxication, for what reason investments to people as well as
income from performed work are not returned to society, and the society becomes more
impoverished to this extent. It is also known about the consumers of alcohol that this
raises the occurrence rate of depression and suicides as by virtue of alcohol, minor mental
health problems transmute into more serious ones. In the study published in 2010, it was
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found that abuse of alcohol may lead to suicides via impulsivity, lack of self-control and
inability to assess the situation objectively. Alcohol may also relieve anxiety accompanying
suicidal thoughts, facilitating performance of this act [25].

In the European context, Estonia is conspicuous by high rate of injury deaths and
injuries — for example, in comparison with the Nordic countries, the Estonian’s risk to
die of injury death is 2 or 3 times higher. While studying the factors inducing directly
the injury deaths among Estonia’s people of 18 up to 64 years of age, it became evident
that alcohol intoxication was the main reason of very serious injuries. Out of all studied
victims of injury death within the age of 18 up to 64, alcohol intoxication was the leading
reason of very serious injuries. Out of all studied victims of injury death within the age of
18 up to 64, 65 % were drunk during the fatal event. Most frequently grave intoxication
was registered (58 %), medium and light intoxication were registered accordingly by
25 % and 17 % of deadly injured victims [17].

Excessive consumption of alcohol seriously impacts genesis of many illnesses that
may not be manifested otherwise. Effects fostering genesis of alcohol-related illnesses
are manifested via very different mechanisms. For example, in case of gastro-intestinal
tumours, an important factor is local physical damage and in case of breast cancer,
changes in hormonal balance. In addition, alcohol has an effect of facilitating growth
of blood vessels, by which, for example, in case of tumours, in addition to other effects
facilitating growth of tumours, also accessibility of blood distribution necessary for
proliferation of tumours, is secured. In addition to chronic diseases, also serious impacts
to emergence of injuries and general increased risk behaviour occur in case of alcohol
as different mechanisms of self- and social control are interfered [1, 17]. In Estonia, total
of 460 persons died of illnesses connected directly with alcohol, incl. 142 persons in
Tallinn, in 2014 [13]. Human life is of priceless value, therefore, if the growth of excessive
consumption of alcohol could be stopped, also the costs related to consumption of alcohol
would decrease to the Estonian society. There would decrease a number of personal and
family tragedies that are connected with injured or prematurely perished family members.
Injuries (incl. intoxications) kill mostly men in their best work age.

Treatment of Alcoholism

Excessive consumption of alcohol in society is one of the most significant risks to
health. In case of alcohol dependence it is possible to apply to a psychiatrist’s admission
in general order, but in case of addiction disorder, it is limited mostly to couple of admis-
sions or short-term detoxications that are not sufficient for generating efficient change
in behaviour and maintenance of the behaviour [6, 9].

Excessive consumption of alcohol is a significant risk factor for ca. 60 different
health disorders [30]. Early detection of abusive consumption of alcohol enables to inter-
vene in a timely manner and to prevent from arising of more serious damage to health.
The system of counselling and treatment is only in the development stage in Estonia,
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thus placing to treatment those who have problems with excessive consumption is
a complicated and costly process. However, also today there exist some possibilities
how to assist the abusers as well as their family members. An opinion that the person
with alcohol-problems has chosen this path himself or herself and the situation where
one has fallen is a free choice of the person. In case of all illnesses, patient’s own will and
support of other people is substantive.

There were 9,727 persons who appealed to medical specialists or family physicians
due to illnesses caused by excessive consumption alcohol in 2014, e.g. 3 % less than in
2013. Most commonly there was diagnosed alcohol psychosis (in case of 3,474 patients),
whereby the number of cases of alcohol psychosis has fallen constantly in last years and
in 2014 it decreased nearly by 20 % (in 2013 there were 4,318 cases and in 2012 — 4,708
cases). Out of other illnesses connected with alcohol, doctors were visited most
due to alcohol addiction disorders (1,619 patients) and due to alcoholic liver disease
(1,014 patients), but also the number of the persons needing assistance because of those
illnesses, decreased (-8 % and -21 %, respectively). Applying to doctors because of
the third most-spread result of alcohol abuse — toxic effect of alcohol — increased in turn
during the year for 26 % (in 2014 — 1,062 patients, in 2013 — 845 patients) [20, 4].

Placing to Sobering in Law of Estonia

The state made up by the Constitution has no right to arbitrariness in any field
and all public power must always follow the Constitution. Thus, from the Constitution
there proceed firstly, the tasks of the state, but secondly, also the tasks that the state must
respond to by carrying out its duties. Public tasks can be divided notionally into two:
the tasks related to performing of public duties or the tasks related to connected to
administration of power and provision of public services to population. It is not possible
to delegate public power further in its classical sense. Such an activity would be con-
trary to principles of democracy, making protection of fundamental rights of citizens
questionable and limiting scope of impact of political decision-making mechanism
[3, 7]. Classification of public tasks — all issues of local life are decided and arranged by
local governments who are acting pursuant to law independently. Local governments can
be tasked only pursuant to law or in agreement with the local government. The costs
related to duties of state imposed to local governments by law are covered from the state
budget [33, § 154].

Legislator is entitled to make any tasks of local life mandatory to a local govern-
ment if it is a proportional measure considering the right to self-organisation allowed
by the Constitution with a view of achieving its purpose. Governmental tasks of local
governments are thus divided into local government tasks proceeding from law (also
“Mandatory tasks of local governments”) and other tasks (also “Voluntary tasks of local
governments”), performance of which is not prescribed by law [16, 12]. Nowadays safe-
guarding of intra-society order and security is the task of the national law enforcement
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system. Also here is used method of financing that is characteristic to state institutions
in form of budgetary means and also the allegation that performance of this system is far
not free of problems, does not come as a surprise. Work of the police reaches often into
the centre of attention of the public in connection with corruption scandals or incap-
ability of the police to impede the increasing number of crimes. Simultaneously, use of
the services of the police does not differ from using other public resources — the situation
where there has not been created the right of ownership and its use is not limited by
taking fees, leads to wastage and inefficient division of resources [8, 97]. It is not unusual
at all to call the police to the spot for calming down noisy neighbours or taking down
the cat from the tree, as finally maintaining of the police is still paid by the taxpayers.

The Supreme Court has handled the issue related to conveying to sobering in 2007,
in the light of the Police Act that was valid in 31 July 2005 [34]. Pursuant to subsection
of 152 (1) of the Police Act that was valid at that time, an intoxicated person who due to
intoxication might have presented a danger to himself or herself or to other persons or
fall victim to a crime should have been taken to a medical institution, a police detention
house or detention cell. In context of the named Act, the Supreme Court found that
performance of the danger symbols stipulated by subsection 15* (1) of the Police Act,
presumes medium or severe degree of intoxication and proceeding from this, aggres-
sive behaviour or noticeable coordination or orientation disorders, or inability to move.
It was also explained that conveyance to sobering is a preventive measure, but simulta-
neously it is a measure that importantly infringes the right to liberty, application of
which requires consideration of all circumstances and justification of the Protocol of
conveyance to sobering [39, § 19]. Finding of legitimate basis to conveyance to sobering
is complicated due to term “alcoholic” used in clause 20 (2) 5) of the Police Act as well
as within the meaning of Article 5 § 1 of the Convention.

The European Court of Human Rights (hereinafter — the ECHR) has specified
that Article 5 § 1 of the Convention should not be interpreted as only allowing the de-
tention of “alcoholics” in the limited sense of persons in a clinical state of “alcoholism”.
The ECHR does not prohibit deprivation of liberty from a person who is in state of
intoxication in order to limit the harm caused by alcohol to himself and the public, or
to prevent dangerous behaviour after drinking [40, § 34]. At the same time, the Court
has stressed that mere alcohol intake cannot be the basis for deprivation of liberty and
deprivation of liberty is justified as ultima ratio measure in the situation where also
other and less infringing the rights of persons measures have been considered [41, § 62
and 78]. It has been referred to indicated criteria also in national court practice [39].
The idea of the above-said discourse was that at present time, pursuant to subsection
42 (1) of the Law Enforcement Act, the police or, in the cases provided by law, another
law enforcement agency may take an adult in a state of intoxication [..] to recover from
the intoxication in a police house of detention or detention cell if it is unavoidable for
countering a significant threat, arising from the person, to the person himself or herself
or another person.
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In the version of the Police and Border Guard Board (hereinafter — the PBGB) Act
that was valid until 30 June 2014 [37], section 7* stipulated also the possibility to convey
the local government’s house for recovering from intoxication. Thus, in valid legislation
there is missing the option to convey the persons elsewhere than to the detention place
of the police. It must be taken into account that by applying this measure, the police do
not act repressively, but preventively and with a view to fighting off danger.

The Imprisonment Act [34] stipulates that detention houses are custodial insti-
tutions, which are staff units of the police authority which organise the imposition of
custody pending trial and detention and where persons in custody and detained persons
are lodged in locked cells on a twenty-four-hour basis where constant visual or electronic
surveillance of them is enabled. Section 14 of the Imprisonment Act stipulates require-
ment to undergo medical examination performed by a medical officer of a prison upon
reception of the persons into prisons. Alas, by conducting initial control there is a big
difference between prison and detention house: as detention house is a temporary place
of detention, then its health care services are primary, so-to-say, first-aid-like. Thus, it
can be said that all requirements regulating detention in the detention place of the police
are valid in relation to placing of persons to sobering.

Statistics of Placing to Sobering

Subsequently there is presented statistics of the PBGB in part of persons conveyed
to sobering.

Table 2. General statistics of the PBGB for conveying to sobering in 2011-2015

North Prefecture South Prefecture East Prefecture West Prefecture
Year . . . . . . . .
Total incl. |.ncl. Total incl. |.ncl. Total incl. |.ncl. Total incl. |'ncl.
women | minors women | minors women | minors women | minors
2011* | 7649 | 287 1601 | 6158 n.d. n.d. 1606 82 2 3934 | 387 217
2012* | 6517 | 353 1070 | 6194 n.d. n.d. 852 59 5 301 261 115

2013 4915 | 351 843 | 5931 194 20 2405 | 218 28 3055 | 271 163

2014 5227 | 606 115 5423 | 356 55 2184 159 7 2074 191 85

2015 5881 | 637 49 5730 | 455 53 1956 139 1 1965 | 202 46

Total | 30189 | 2234 | 3678 |29436| 1005 128 | 9003 | 657 43 14039 | 1312 626

*In 2011 and 2012 there are only general data about the South Prefecture (n.d. — no date).

Source: Response letter No. 1.1-14/96-2 of the Police and Border Guard Board of 23.02.2016
to application for conducting questioning.
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At present, a special sobering house exists only in Tallinn where drunken persons
are dealt with by the officials of the Sobering-up House Service of the Detention House
of the North Prefecture (hereinafter — Sobering-up House of the North Prefecture) and
health care professionals of the West Tallinn Central Hospital (WTCH).

During preparation of present thesis, 13 officials worked in the North sobering-up
house [24], medical service is provided additionally by 8 nurses and 5 carers of the West-
Tallinn Central Hospital plc (hereinafter — the WTCH). In sobering-up house there are
total of 40 places for sobering up (incl. two single cells) and medical block with six beds.
Within the cooperation agreement, the police secured personnel required for the work
of the sobering-up house and technical means, the WTCH provides medical personnel
and the town of Tallinn covers the costs related to exploitation of the dwelling.

The main workload in the sobering-up house is within 4 p.m. until 4 a.m., in other
times the number of persons conveyed to sobering is relatively small. Within the longer
view, the load is generally higher at weekends and on paydays. In Tallinn, 1,495 persons
out of all those conveyed to sobering, were homeless, e.g. 28.5 %. In 2015, 1,990 of all
persons conveyed to sobering in Tallinn were homeless, e.g. 33.8 %. Thus, the number
of homeless persons placed to sobering is increasing and it shows that alcohol is daily
consumed by those who are in socially weaker position and also that this problem must
be addressed by local governments. Compared data of the first quarter of 2015 and 2016
in Tallinn regarding persons conveyed to sobering. According to these data, the number
of homeless persons has increased by 162 persons and foremost by Russian-speaking
homeless people. Data of other regional centres, Tartu and Parnu are brought out for
comparison, data about Johvi are missing. According to these data, in Tartu there is
38 % less persons conveyed to sobering than in Tallinn and in Pérnu it was even 82 %
lesser. In 2015, there was sharp increase in conveying to sobering of women in Tartu
(in 2014 — 181 persons, in 2015 — 275 persons). Actually, there were two women who were
conveyed to sobering in total 60 times in 2015. Thus, there was no drastic increase in
number of persons. If to compare the data of the first three months of the year of 2015
and 2016 about persons being conveyed to sobering in Tallinn as well as in Tartu, then
increase in number of those persons can be noticed. There is no unequivocal explanation
to this change. Within the period 2011-2015, in total 16 persons conveyed to sobering
died (in the brackets — the number of persons dead in sobering up houses): 2011 - 2 (2),
2012 — 4 (3), 2013 - 3, 2014 — 3 (1), 2015 — 4 (2) (source: Development Department of
the PBGB).

The author observed procedure of acceptance of drunken persons in Tallinn, and how
general requirements of detention rooms of the police are applied in the sobering-up
house, then full formalisation of a drunken person (starting from the search until entry
to databases) took on average 30—40 minutes, when also the police patrol who conveyed
the person was present. Patrol helped also by conveying a person to medical examination
when necessary and placing to a cell afterwards. At the same time, there are no such
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rigorous rules in social work centres and procedure of reception of persons lasts on
average 10 minutes (it is dealt with single cases). Taking into account that the police
patrol consists usually of two officials, dealing with every drunken person starting from
arrival to the scene of an event until placing to the cell, takes on average 1 hour, provided
that the distances are short and the drunken person does not require prior medical exa-
mination by emergency medical staff at the scene of an event. According to the data of
the PBGB, in 2015 there were conveyed in total 15,532 persons to sobering, hence
the police is contributing significantly their work-time to the given activity that means
in turn that lesser patrols are safeguarding security in the streets.

Summary

Social status and valuation of recreational substances differs by cultures as well
as by time. Alcohol is not necessary for people as air, water and food, and no one knows
whether a person is able to keep alcohol within limits. As a rule, these are health care
professionals who are exposed to this issue, and they have also greater responsibility
for different damages caused to addicts of alcohol abuse, but the police is responsible for
crime and issues related to this before the public. Despite that, these different areas of
responsibility do not exclude each other as policies and strategies performed by health
care sector and police are influencing each other. Excessive abuse of alcohol is a disease,
treatment of which is a complex and long-term activity. In addition to pharmacological
treatment, social environment and support of close people or social worker have extremely
important role.

In the state based on the rule of law, there must be secured everyone’s right to
social services, e.g. to services that are based on methods of social work and that improve
welfare and development of persons and groups, also their adaptation to social environ-
ment. At present, it is possible to get the service of social rehabilitation and relevant

advisory service from already operating offices of local governments (for example,

the Social Work Centre in Tallinn) and institutions providing services to local govern-
ments on the basis of contracts, if necessary, by the agency of social welfare departments
of local governments of residence.

Local governments cannot change general restrictions stipulated by law (for
example, temporal prohibition of selling alcohol from 10 p.m. until 10 a.m. — subsection
40 (1') of the Alcohol Act). Shaping of legal restrictions at local level does not presume
sturdy networking, but it is simply the process of local governments that is dependent
on will of officials and politicians. In order to secure consistency necessary for mani-
festation of influence of activities, it is sensible to put in writing the general standpoints
approved by the local government council in documents relating to organisation of
rural or municipal public events. Measures of alcohol policy implemented at local level
are generally efficient as specific characters are better known at local level, e.g. what is
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functioning in Tallinn, may not function at the island of Hiiumaa. It is important to
mention that by implementation of a single measure merely, probability of achieving
the improved situation is importantly lower than by applying several different measures
jointly. The best results have shown such a local alcohol policy where the main stress is
laid on toughening of restrictions on availability (especially in relation to points of sale of
alcohol) and attention to local policies towards public health has been enhanced. In case
of Estonia it must be surely kept in mind the circumstance that our local governments
are mostly small and distances between recreational events or establishments of different
local governments are very short. Thus, it would not be very wise to enforce relevant
requirements by a smaller local government alone, but together with surrounding rural
government and towns.

Conveying and placing of drunken persons is the task of police today and in case
of absence of such conditions, the persons conveyed to sobering are placed to detention
houses of the police. However, detention facilities of the police are not designed for
keeping such persons who need medical support; yet it is dealt with the problem of social
field. Possibilities of medical science by solving addiction problems are still moderate
nowadays as effective medicaments for soothing addictive behaviour proceeding from
desire for substance are practically missing. By progressing of the recovery process, part
of medicine decreases and the main stress is laid on socio-psychological takes like shaping
of new attitudes, changing of lifestyle, teaching of self-control measures and coping with
stress, application of alternative activities, etc.

Social network has an important role in maintaining sober life-style and prevention
of fall-backs. As the problem of alcohol is very multiplex, for successful coping with it there
should be dealt with its medical, psychological and social sides. Clients of sobering-up
houses should receive medical, social and also legal assistance, if necessary. It is a very
important circumstance that clients should be dealt with also after they have sobered up.
Thus, it could be concluded that in form of sobering-up houses it is dealt with sub-types
of social houses the aim of which is to provide social support for the persons for possible
getting rid of the addiction. There must be surely taken into account the circumstance
that behaviour of drunken persons is unpredictable and, unfortunately, sometimes also
aggressive and for that reason also force has to be applied in relation to the persons.

Hence, the author has reached to the viewpoint that placing to sobering is a sub-
category of social services and it should be dealt with by the local governments. Beyond
doubt, local governments can not undertake this task to themselves immediately as there
are missing legal basis as well as resources in form of money and competent personnel.
But the community-centred approach requires such a service in every local govern-
ment and one of the options to provide the service is cooperation between several local
governments. The town of Tallinn is a good example that existence of the will is needed
first of all and it is necessary to look for solutions, not reasons why it is not possible to
do something.
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Reibuma stavokli esosas personas ievietosana
atskurbtuve - vai pasvaldibas uzdevums?

Kopsavilkums

Raksts balstits uz magistra darbu, kas aizstavéts 24.05.2016. Tartu Universitates
Juridiskas fakultates filialé Tallina.

Alkohols un ta lieto$ana ir dala no kultaras un socialas komunikacijas, kas ir
iesaknojusies Eiropa ilgaka laika perioda. Alkohola razo$anai un tirdzniecibai ir batiska
loma valsts ekonomika. Vienlaikus alkohols, ja tas tiek patéréts lielos daudzumos, izraisa
nopietnas problémas gan atseviskiem individiem, gan visai sabiedribai kopuma.

Ar ilgtermina, sistematisku profilakses darbu un agrinu iejauksanos pasvaldiba
var iegut veselu un vitalu personu, kas stradajot spéj dot nodoklu ienémumus pasvaldibai,
un loti iespéjams, ka varétu radit pievienoto vértibu, palielinot dabisko pieaugumu.

Autors, salidzinot dazadus tiesibu aktus, intervéjot ekspertus un personigi nové-
rojot procediry, ka personas tiek ievietotas atskurbtuvé Igaunijas Ziemelu prefektura,
secina, ka atskurbtuves pakalpojumi ir vértéjami ka socialo pakalpojumu apaksgrupa
un tie batu jarisina pasvaldibam.

Atslégvardi: alkohols, patérin$, ievieto$ana atskurbtuve, pasvaldiba, arstésana.
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Celu satiksmes negadijumi un
to pieradisanas ipatnibas

Igors Trofimovs

Daugavpils Universitate, Latvija
dakpt@inbox.lv

Kopsavilkums

Celu satiksmes negadijumi notiek loti isa laika spridi (sekundes dalas), biezi vien
bez aculieciniekiem, tapéc notikuma izskati$ana ir arkartigi apgratinata. Lai varétu
veikt kvalitativu un efektivu materialu izskatiSanu, amatpersonai, kura ar to nodarbojas,
ir nepieciesamas zinasanas par $ada veida materialu izmeklésanas metodiku un taktis-
kajiem panémieniem. Tapat ir Joti svarigi, lai celu satiksmes negadijums bitu pareizi un
kvalitativi noforméts, jo dazas amatpersonas, noforméjot celu satiksmes negadijumus,
pielauj butiskas kladas, kas péc tam var ietekmét taisniga lémuma pienemsanu.

Pareizi fikséjot un noforméjot pieradijumus, amatpersona, taja skaita Valsts
policijas amatpersona, nodro$ina pareizu un objektivu administrativa parkapuma liet-
vedibas izskatisanu. Diemzél ne visas Valsts policijas amatpersonas rikojas pareizi piera-
dijumu iegtisanas laika, kas dazreiz noved pie ta, ka personas izvairas no sodiem tadéjadi
netiek nodro$inats viens no svarigakajiem principiem — soda neizbégamibas princips.

Atslégvardi: celu satiksme, negadijums, pieradijumi, noformésana, profesionala
izglitiba.

levads

Darba mérkis ir izpétit pieradijumu gasanas Ipatnibas celu satiksmes negadijuma.
Meérka sasniegSanai tiek noteikti $adi uzdevumi:

o normativo aktu un literatiras izpéte;

« celu satiksmes negadijumu izraiso$o faktoru izzinasana;

« pieradijumu gasanas un to izmanto$anas tiesisko aspektu un prakses analize;

« butiskako problému apzinasana saistiba ar pétamo jomu.
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Igors Trofimovs. Celu satiksmes negadijumi un to pieradi$anas ipatnibas

Uzdevumu izpildisanai nepiecieSsams noteikt pétijuma metodes. Korelacijas jeb
salidzinasanas metode ir izmantota, lai salidzinatu realo darbibu ar tiesibam, kuras
ir aprakstitas normativajos aktos. Deskriptiva metode ir izmantota, lai aprakstitu
Valsts policijas amatpersonu funkcijas celu satiksmes negadijumu vietas. Logikas (in-
dukcijas un dedukcijas, analizes un sintézes) metozu pielietosana ir nepieciesama, lai
dotu kategoriju definicijas, lai izdaritu pétijjumu secindjumus un sniegtu priekslikumus.

Viens no lielakajiem sabiedriskas kartibas un drosibas apdraudéjumiem ir celu
satiksmes negadijums. Celu satiksmes negadijuma dé] tiek nodarits kaitéjums personu
veselibai, dzivibai, ka ari tiek aizskartas mantiskas intereses, kas kopuma nodara lielu
kaitéjumu personu interesém drosi parvietoties pa celiem.

Lai par 50 % samazinatu celu satiksmes negadijumos bojagajuso skaitu (salidzinot
ar 2010. gadu), ka ari lai par 50 % samazinatu smagi ievainoto skaitu, saskana ar Eiropas
Savienibas stratégiju lidz 2020. gadam, Latvija tika izstradats Celu satiksmes drosibas
plans 2014.—2016. gadam. Plans paredz istenot kopuma 79 pasakumus tadas jomas ka
normativo aktu pilnveidosana, celu satiksmes dalibnieku uzvedibas kontrole, celu
satiksmes dalibnieku apzinas veidosana, inzeniertehniskie pasakumi autocelu un ielu
tikla, celu satiksmes dalibnieku izglitosana un apmaciba, inteligento transporta sistému
ieviesana celu satiksmé, Valsts ugunsdzésibas un glabsanas dienesta darbiba, neatlie-
kama mediciniska palidziba, celu satiksmes drosibas pétijumi [28, I].

Celu satiksmes visparéjo parvaldi realizé Ministru kabinets, pasvaldibas, Satiksmes
ministrija, Iekslietu ministrija un Zemkopibas ministrija atbilsto$i savai kompetencei
[15, 4]. Valsts policija saskana ar likumu “Par policiju” nodrosina kartibu uz celiem,
regulé transportlidzeklu un gajéju kustibu, veic satiksmes uzraudzibu, kontrolé celu
stavokli, ka ari satiksmes organizacijas tehnisko lidzeklu un transportlidzeklu teh-
nisko stavokli. Valsts policijas amatpersonas veic celu satiksmes negadijumu izmek-
lésanu, lai noskaidrotu patiesibu un sauktu vainigo personu pie atbildibas, ka ari lai
noregulétu, kas dod iespéju sanemt kompensaciju par nodaritajiem zaudéjumiem.

Jedzienu un normativo aktu

tiesiskais izvertejums

Visur, kur ir celi, transports vai gajéji, ikviena valsti ir arl celu satiksmes nega-
dijumi. Latvija ir tresais lielakais autoavarijas bojagajuso skaits Eiropas Savieniba —
secinajusi Eiropas Komisijas Transporta komisare Violeta Bulca. Visbistamakie un
nesakartotakie celi no infrastruktiiras viedokla ir Rumanija un Bulgarija — tur no
miljons valsts iedzivotaju pérn celu satiksmes negadijumos boja gajusi 95 cilvéki.
Nakama diemzélir Latvija ar 94 bojagajusiem no miljons iedzivotaju. Ceturto un piekto
vietu dala Lietuva un Horvatija, kur bijusi 82 upuri. 71 cilvéks diena jeb 26 000 cilvéku
gada laika — tiesi tik daudz upuru 2015. gada bijis dazados cel]u satiksmes negadijumos
Eiropas Savienibas valstis. Tas ir par 300 cilvékiem vairak neka 2014. gada. Pirmo reizi
pédéjo 14 gadu laika upuru skaits ir palielinajies. Apkopota ari statistika par traumam —
celu satiksmes negadijumos pérn tadas guvusi 135 000 cilvéku, un visbiezak tie ir gajéji,
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velosipédisti un gados veci cilvéki. Analizéjot datus par bojagajuso skaitu no miljons
iedzivotaju, Eiropas Savieniba vidéji $is raditajs ir 51,5. Un at$kiribas starp valstim ir
dramatiskas. Kaiminvalsti Igaunija raditajs ir krietni labaks — 19. vieta 28 valstu vida —
50 bojagajusie no miljons iedzivotaju, savukart visdrosak ir uz Maltas celiem, Zviedrija,
Niderlandé un Lielbritanija [3, 1].

Celu satiksmes drosibas statistika rada, ka Latvija vislielakais ce]u satiksmes
negadijumos boja gajuso skaits ir Pierigas regiona, ka nakamie minami paréjie regioni:
Latgale, Zemgale, Riga, Vidzeme, Kurzeme, un vislielakais celu satiksmes negadijumu
skaits ir Riga [16, I]. Var secinat, ka $is rezultats izskaidrojams ar loti lielo satiksmes
intensitati Riga, kuras dél veidojas sastrégumi un transportlidzeklu brauk$anas atrumi
ir salidzinosi nelieli. Savukart uz valsts autoceliem, kuru segums parasti ir labaka
stavokli neka uz paréjiem celiem un attiecigi transportlidzekli parvietojas ar lielaku
atrumu, celu satiksmes negadijumi ir relativi smagaki.

Celu satiksmes negadijumu
jédziens un veidi

Celu satiksmes negadijums ir celu satiksmes drosibas noteikumu parkapsana ar
transportlidzekli, kura rezultata vai nu cilvéks gijis boja, vai vinam nodariti miesas
bojajumi, vai nodarits materials zaudéjums, vai pats celu satiksmes drosibas notei-
kumu parkapsanas fakts.

Izpétot zinatnisko literataru (“Kriminalistiska metodika” [12, 428—-482], “Kpumu-
Haauctuka’ (1976) [14, 546-566] un “Kpumunaaucruxa” (2016) [2, 807-816]), ka ari
Celu satiksmes likumu un Ministru kabineta noteikumus “Celu satiksmes negadijumu,
tajos cietuso un boja gajuso personu registracijas un uzskaites noteikumi”, autors izdala
$adus celu satiksmes negadijumu veidus:

« transportlidzeklu sadursme;

« transportlidzekla uzbraukums skérslim;

« transportlidzekla uzbraukums gajéjam, velosipédistam, stavosam transport-

lidzeklim, pajagam vai dzivniekam;

o transportlidzekla apgasana;

o pasaziera izkri$ana;

« citi negadijumi (pieméram, transportlidzekla iekrisana upé, tramvaja no-
brauksana no sliedém, kravas uzkri$ana gajéjam no garam braucosa transport-
lidzekla).

Tatad celu satiksmes negadijuma pazimes ir:

o tika parkapti celu satiksmes drosibas noteikumi;

o tika iesaistits transportlidzeklis, kas piedalas celu satiksmeé, t. i., parvietojas,
atrodas kustiba uz celiem vai ari citas vietas, kur iespéjama brauksana;

« ir negadijuma cietusi persona vai nodarits materials zaudéjums fiziskai vai
juridiskai personai vai videi.
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Sis pazimes ir bitiskas, nosakot notikuma veidu, materiala virzibu iestadé un
registraciju. Ja negadijuma iesaistits transportlidzeklis, tas bus celu satiksmes nega-
dijums tikai tad, ja transportlidzeklis piedalas celu satiksmeé.

Péc Celu satiksmes likuma transportlidzeklis ir ierice, kas péc savas konstruk-
cijas paredzéta brauksanai pa celiem ar motora palidzibu vai bez ta [5, 1]. Savukart
saskana ar Kriminallikumu ar transportlidzekliem jasaprot visu veidu automobili,
traktori un citas pasgajéjas masinas, tramvaji, trolejbusi, motocikli un citi mehaniskie
transportlidzekli, kas parvietojas ar savu energijas avotu, iznemot transportlidzeklus
ar ieksdedzes dzinéju, kura darba tilpums ir mazaks par 50 kubikcentimetriem [15, 261].
Tatad velosipéds un mopéds nav uzskatams par transportlidzekli.

Savukart celu satiksmes dalibnieks ir jebkura persona, kas atrodas uz cela vai
tiesi piedalas celu satiksmé [5, 1] un kurai jaievéro Celu satiksmes noteikumi [8, 1],
tatad, velosipédu un mopédu vaditaju uzbraukums gajéjam vai stavosam transport-
lidzeklim, kura rezultata tiek gati miesas bojajumi, ir celu satiksmes negadijums,
ka ari, ja velosipéda vai mopéda vaditajs uzbrauc $kérslim un gist traumu vai nodara
materialus zaudéjumus, ir celu satiksmes negadijums. Vasaras perioda tie ir diezgan
biezi sastopami negadijumu veidi, kas notiek parkos, uz gajéju celiniem u. tml.

Autors uzskata, ka transportlidzekla jédziens Kriminallikuma izpratné nepil-
nigi aptver visu celu satiksmes dalibnieku loku, kuri vada transportlidzeklus. Tas lauj
celu satiksmes negadijumu vaininiekiem izvairities no atbildibas, kas ir kvalificéta péc
Kriminallikuma 260. panta, proti, par celu satiksmes noteikumu vai transportlidzeklu
ekspluatacijas noteikumu parkapsanu, ja to izdarijusi persona, kas vada transport-
lidzekli.

Par negadijuma cietu$o personu uzskata personu, kurai no negadijuma gitajiem
ievainojumiem iestajusies nave vai kurai sniegta mediciniska palidziba. Boja gajusi
persona ir ta, kurai no negadijuma gutajiem ievainojumiem iestajusies nave nega-
dijuma vieta vai ari 30 dienu laika péc negadijuma [7, 4].

Miesas bojajumu smaguma pakapi nosaka eksperts, vadoties tikai péc objek-
tiviem datiem. Tiek izdalitas $adas miesas bojajumu pakapes:

« maznozimigi miesas bojajumi, kas izraisijusi islaicigas, maznozimigas sekas,

bet nav izraisijusi veselibas traucéjumus vai visparéjo darbspéju zaudéjumu
19, 1672);

o viegli miesas bojajumi, kas izraisijusi islaicigus veselibas traucéjumus no
7 dienam lidz 21 dienai, ko nosaka tiesu medicinas eksperts péc tiesu medicinas
ekspertizes veik$anas;

« vidéja smaguma miesas bojajumi, kas nav bistami dzivibai un radijusi
ilgstosus veselibas traucéjumus vai darbspéju ievérojamu un paliekosu zau-
déjumu mazak neka vienas tresdalas apmeéra, veselibas traucéjums ir ilgstoss,
ja tas parsniedz 21 dienu;
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« smagi miesas bojajumi, kas bistami dzivibai vai bija par iemeslu redzes,
dzirdes vai kada organa, vai organa funkciju zaudésanai, gara slimibai vai
citam veselibas traucéjumam, ja tas saistits ar darbspéju palieko$u zaudésanu
ne mazak ka vienas tresdalas apméra vai radijis gratniecibas partrauksanu,
vai izpaudies nelabojama sejas izkémojuma [17, 1].

Ir gadijumi, kad celu satiksmes negadijuma noformésanas bridi persona jitas
nosaciti labi un atsakas no mediciniskas palidzibas snieg$anas, tacu péc kada laika
tomeér vérsas slimnica vai pie gimenes arsta.

Par celu satiksmes negadijumiem neuzskata:

o ugunsgrékus, kas notikus$i braucosos transportlidzeklos, ja to célonis nav
saistits ar transportlidzek]u ekspluatacijas noteikumu parkapsanu vai tehniski
bojatu transportlidzeklu ekspluataciju;

o negadijumus, kas notikusi darba drosibas noteikumu neievérosanas dél;

« negadijumus, kas radusies dabas stihiju dél (7, 4, 5].

Sajos gadijumos policija zino par notikuso attiecigajiem dienestiem, veic pat-

stavigi izmeklésanu vai piedalas taja, iesaistas sabiedriskas kartibas nodrosinasana,
nepieciesamibas gadijuma regulé satiksmi, sniedz palidzibu cietusajiem u. tml.

Celu satiksmes negadijumu
célonu raksturojums

Analizéjot celu satiksmes notikuma mehanismu pirms negadijuma, ta bridi un
talin péc ta, ir svarigi péc iespéjas pilnigak noskaidrot celu satiksmes negadijumu
célonus.

Negadijuma faktors (vai veicino$ais faktors) — jebkurs satiksmes un transporta
sistémas elements (t. i., tads, kas attiecinams uz celu un ta labiekartojumu, transpor-
tlidzekliem, satiksmi vai tas organizaciju, satiksmes dalibniekiem vai to savstarpéjo
mijiedarbibu), kura klatbutne identificéta negadijuma procesa. Ja tas batu citads vai ta
nebitu, tad negadijums nebttu noticis [13, 8].

Celu satiksmes negadijums ir daudzu apstaklu rezultats, kuru rada célonu un seku
kopums. Drosibas noteikumu parkapumu patieso iemeslu, kuri noveda pie avarijas,
noskaidrosana un tiem sekojosie apstakli ir ne tikai viens no parkapuma atklasanas
svarigakajiem uzdevumiem, bet ari kustibas drosibas un autotransporta ekspluatacijas
nodro$inasanas neatnemama sastavdala.

Tipiskakie apstakli, kuri sekmé celu satiksmes negadijumus, ir:

o trakumi transportlidzeklu un gajéju kustibas organizésana, transportlidzeklu,

celu un ielu tehniska stavokla kontrolg;

 pietiekamas uzraudzibas trakums celu satiksmeé;

« celu satiksmes dalibnieku izglitosanas un apmacibas trikumi, nepietiekama

celu satiksmes kustibas noteikumu propagandas veiksana tas dalibniekiem.
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Satiksmes negadijumu céloni var bt saistiti gan ar transportlidzekla tehnisko
stavokli (bremzu sistémas, stares iekartas, atsevisku detalu bojajumi), gan ar negadi-
juma dalibnieku stavokli un uzvedibu (nogurums, alkohola reibuma ietekme, nepareiza
situacijas novértésana), ka ari ar negaiditu objekta paradisanos, sliktu cela seguma
stavokli vai apzilbinasanu. Tadéjadi visi sie faktori, radot avarijas situaciju, ir ari celu
satiksmes negadijumu céloni [12, 432].

Tatad celu satiksmes negadijumus veicino$ie faktori ir cilvéciskais faktors, dabas
apstakli, cela seguma un transportlidzekla tehniskais stavoklis.

Visbiezak celu satiksmes negadijumi rodas transportlidzeklu vaditaju parka-
puma dél:

« transportlidzeklu vadi$ana alkohola reibuma;

o atruma parsniegSana;

o apdzi$anas un samaini$anas ar preti braucoso transportlidzekli noteikumu

parkapsana;

« iebrauksana pretéja virziena josla uz cela, kur celu satiksme notiek divos
virzienos;

 cilvéku un kravu parvadasanas noteikumu neievérosana;

« darbam nederiga transportlidzekla izmanto$ana, ja par to zinajis vaditjjs;

« brauksanas distances un intervala neievérosana;

« nepaklausanas luksofora signalam;

« nepareiza cela situacijas novértésana [2, 808], is célonis var bat atkarigs ne
tikai no vaditaja ipasibam un vina pieredzes, bet ari no situacijas sarezgitibas,
sliktas redzamibas, laika deficita, pienemot léemumu, utt.

Celu satiksmes noteikumus parkapj ari gajéji, un parasti tas izpauzas ka:

« brauktuves skérsosana arpus gajéju parejas vai netalu no braucosa transport-
lidzekla;

« gdjéja negaidita paradisanas aiz $kérsla, aiz stavosa transportlidzekla, aiz
kramiem vai cita skérsla, kas ierobezo redzamibu;

o parvieto$anas pa brauktuves malu vai nomali transportlidzeklu brauksanas
virziena vai diennakts tumsaja laika bez labi redzamiem gaismu atstarojosiem
elementiem;

« nepaklausanas luksofora signalam;

« gajéja neparedzéta uzvediba, kuras laika vaditajs tiek maldinats par gajéja
turpmako ricibu (pieméram, gajéjs, kur$ acimredzot nogaida automasinas caur-
brauksanu, péksni skrien pari ielai);

« péksnaiznaksana no neapgaismotas cela zonas;

o bérnu spéles uz brauktuves, ietves, gajéju un velosipédu celiniem.

Ka jau ieprieks$ tika minéts, par primaro celu satiksmes negadijumu céloni tiek

atzita slikta satiksmes dalibnieku uzvedibas kultira, piedaloties celu satiksmé, proti,
atlauta brauk$anas atruma parsniegSana, brauksana alkohola reibuma ietekmé vai
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narkotisko vielu iespaida, drosibas jostu un aizsargkiveru nelietosana utt. Transport-
mopédistiem drosiba ir daudz mazaka. Transportlidzeklis, kur$ celu satiksmé piedalas
ar pavisam nelielu brauksanas atrumu, izraisot sadursmi ar gajéju vai velosipédistu,
ari var radit nopietnus un pat dzivibai bistamus ievainojumus, un tas ipasi attiecas uz
bérnu drosibu, kuri piedalas celu satiksmé. Redzes asums sliktas redzamibas apstaklos
samazinas, tapéc griti ir noteikt tuvojosos transportlidzek]u attalumu un atrumu, ka
ari vaditajam ir gratak ieraudzit gajéjus un velosipédistus.

Autocelu tehniskais stavoklis ir viens no butiskiem faktoriem, kas var ietekmét
celu satiksmes drosibas limeni. Seviski tas attiecas uz autocelu brauktuves stavokli, ka
ari uz ta saucamajiem melnajiem punktiem (tas ir vietas uz autoceliem, kur visvairak
notiek celu satiksmes negadijumi). Cela apstakli ir faktori, kas raksturo brauktuves
virsmu cela posma, kur ir noticis celu satiksmes negadijums. Cela apstakli ietver:

 cela brauktuves segumu;

o virsmas tehnisko stavokli;

« virsmas stavokla atkaribu no meteorologiskajiem apstakliem;

« iespéjamos noslanojumus uz brauktuves;

o brauktuves garenkritumu un skérsprofilu;

 cela pagrieziena radiusu [9, 12].

Kaut gan patlaban celu stavoklis lielakoties ir neapmierinoss, kas potenciali var
izraisit celu satiksmes negadijumus, tomér smagakie negadijumi notiek uz celiem ar
labu seguma kvalitati. Pieméram, uz autocela Tintzi—Koknese, kur biezi notiek auto-
avarijas, pédéjo divarpus gadu laika gajusi boja 14, bet ievainojumus guvusi vairak neka
30 cilvéku [30, I]. Galvenie negadijumu céloni uz celiem ar labu seguma kvalitati ir
neatbilsto$s atrums, agresiva brauk$ana un nogurums.

Autors uzskata, ka celu satiksmes uzraudziba (specialas tehnikas izmantosana),
celu satiksmes negadijumu un citu celu satiksmes parkapumu noformésana prasa diezgan
nopietnas zinasanas un iemanas, tapéc to veiksanai vajadzétu speciali gatavot policijas
darbiniekus satiksmes uzraudzibas joma.

Amatpersonu darbibas tiesiskie un
praktiskie aspekti celu satiksmes
negadijumu vieta

Likumparkapumi ir kaitigas un bistamas darbibas vai bezdarbibas, kuras tiesi
apdraud personu intereses, tapéc jebkura valsts pievérs ipasu uzmanibu taisniguma
atjaunos$anai péc minéto darbibu vai bezdarbibu izdari$anas. Taisniguma atjauno$anas
process ir sarezgits un ir atkarigs no noteiktiem uzdevumiem. Latvijas Administrativo
parkapumu kodeksa 1. panta ir noteikts, ka administrativo parkapumu likumdosanas
uzdevums ir aizsargat sabiedrisko iekartu, ipasumu, pilsonu sociali ekonomiskas, poli-
tiskas un personiskas tiesibas un brivibas, ka ari komersantu, iestazu un organizaciju
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tiesibas un likumigas intereses, noteikto parvaldes kartibu, valsts un sabiedrisko
kartibu, nostiprinat likumibu, novérst tiesibu parkapumus, audzinat pilsonus likumu
precizas un stingras ievérosanas gara, ieaudzinat vinos cienas pilnu attieksmi pret citu
pilsonu tiesibam, godu un pascienu, pret sadzives noteikumiem, apzinigu attieksmi pret
saviem pienakumiem un atbildibu sabiedribas prieksa.

Tatad no minéta panta bitibas izriet, ka administrativo parkapumu procesa tais-
nigums var tikt atjaunots, ja ir izpilditi $adi uzdevumi:

« aizsargatas likumiskas intereses;

o noveérsts tiesibu parkapums;

« veikti audzinasanas pasakumi.

Autors uzskata, ka ar $adu reguléjumu izpratne par taisniguma atjaunosanu ir
nepamatoti sasaurinata un ir saistita tikai ar represivo metozu pielietosanu. Musdienu
izpratne par taisniguma atjaunosanu ir daudz plasaka un galvenokart ir saistita ar
cietusa interesém, turklat taisnigums ariietver samérigumu un objektivitati. Lai novérstu
minétas nepilnibas, $obrid aktivi tiek veikts darbs, lai nomainitu novecojo$o reguléjumu.
Ministru kabinets ir izskatijis un ir iesniedzis izskatiSsanai Saeima “Administrativo
parkapumu procesa likumu” [1, I]. Likumprojekta 1. panta ir paredzéts, ka likuma mérkis
ir aizsargat pastavoso tiesisko iekartu, tai skaita sabiedribas tiesiskas intereses, noteikto
parvaldes kartibu, sabiedrisko kartibu, ka ari nodros$inat efektivu administrativo
parkapumu procesu, istenojot noteikto sodu piemérosanu bez neattaisnotas iejauksanas
personas pamattiesibas, un panakt tiesisko attiecibu taisnigu noregulésanu.

Jauna normativa akta nepiecieSamiba ari tika noteikta ar to, ka gan Eiropas
Cilvéktiesibu tiesa, gan Satversmes tiesa tika atzits, ka administrativo parkapumu lietas
privatpersonai ir tiesibas uz tadam pasam procesualajam garantijam lietas izskatisana
ka kriminalprocesa, jo administrativajam sodam ir kriminaltiesisks raksturs. Tas nozimé,
ka administrativa parkapuma lietas péc savas bitibas un soda rakstura atbilstosi ieprieks
minétajam atzinam ir vértéjamas ka "mazas kriminallietas” [29, 4]. Minéta standarta
pielietosana nosaka: izskatot administrativa parkapuma lietvedibas, ir pielaujams iz-
mantot kriminalprocesualos principus.

Celu satiksmes negadijuma vieta ir likumparkapuma vieta, tapéc atbilstosi norma-
tivajiem aktiem Valsts policijas amatpersonai ir javeic visas iespéjamas darbibas, lai
fiksétu pieradijumus. Pieradijumi procesualaja izpratné ir zinas par kaut kadiem
lietas faktiem, kas iegutas ar pieradisanas palidzibu.

Pieradijumus médz klasificét ka:

« argumentus vai faktus, kas apstiprina kaut ko;

o slédzienu sistému, ar kuru palidzibu tiek ieguts jauns spriedums [10, 81].

Latvijas Administrativo parkapumu kodeksa 243. panta 1. dala ir noteikts, ka
pieradjjumi administrativa parkapuma lieta ir jebkuras $aja kodeksa paredzétaja kartiba
iegltas un noteikta procesualaja forma nostiprinatas zinas par faktiem, kurus adminis-
trativa parkapuma lietvediba iesaistitas personas savas kompetences ietvaros izmanto,
lai pieraditu administrativa parkapuma esamibu vai neesamibu un noskaidrotu citus
apstaklus, kam ir nozime lietas pareiza izlemsana.
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Latvijas Administrativo parkapumu kodeksa ieklautais pieradisanas procesa defi-
néjums layj atzit, ka likumdevéjs pieradisanas procesu ir attiecinajis uz procesuali svarigu
apgalvojumu pamatosanu, tadéjadi noskirot to no izzinosa procesa: “Tadéjadi likumdevéjs
ir atbalstijis vienu no teorija izteiktajiem uzskatiem attieciba uz jédzienu “pieradisana” un
“izzinasana” izpratni un savstarpéjo saistibu” [26, 113].

Pieradi$sana ir amatpersonas darbiba administrativa parkapuma procesa, kas
izpauzas ka pieradisanas priekSmeta ietilpstoso faktu esamibas vai neesamibas pama-
tosana, izmantojot pieradijumus. Tas nozimé, ka pieradisanas un pieradijumu jédzieni
administrativo parkapumu tiesibas ir ciesi saistiti, turklat ar pieradijumiem un pieradisanu
saistas visvairak problému administrativo parkapumu izskatisanas gaita.

PieradiSanas procesa izmanto pieradisanas lidzeklus. Pieradisanas lidzekli ir
dokumenti, materiali vai cita veida nostiprinatas zinas par faktiem. Ar pieradisanas
lidzekliem tiek pieradita personas vaina. Atbilsto$i Latvijas Administrativo parkapumu
kodeksa 2431. pantam ir $adi pieradisanas lidzekli:

o pie administrativas atbildibas sauktas personas paskaidrojumi;

« personu liecibas;

. eksperta atzinums;

« kompetentas instittcijas atzinums;

« dokuments rakstveida vai cita forma, kas satur zinas par faktiem;

« elektroniskie pieradijumi;

o procesualajas darbibas rakstveida vai cita veida nostiprinatas zinas par faktiem;

o lietiskie pieradijumi.

Tiekatzits, ka pratinasanavaiaptaujasanairvissvarigaka darba dalaadministrativo
parkapumu izskatisanas procesa. Liecinieku, cietuso un citu personu liecibas joprojam
ir kvantitativi visizplatitakais un kvalitativi vissvarigakais pieradijumu avots visas admi-
nistrativo parkapumu lietas. Liecibas var iegut tikai personu nopratinasanas vai aptau-
jasanas laika. Latvijas Administrativo parkapumu kodekss nenosaka ipasos noteikumus
minéto procesualo darbibu veiksanai. Vienlaikus prakse rada, ka tiesi $is darbibas laika
pielayj visvairak kladu un parkapumu, tapéc liecibas ir nepilnigas vai neatbilst patiesibai,
tadéjadi nenodrosinot iespéju administrativo parkapumu atklat vai pat izraisot nevainigu
cilvéku sodisanu. Sadu situaciju nosaka tas, ka:

o liecibas, salidzinot ar citiem materiali fiksétiem pieradijumu avotiem (pédas,
lietiskie pieradijumi, ekspertu atzinumi u. tml.), ir relativi nenoturigakas, jo
lietas izskatiSanas procesa tas ne vienmér noskaidrojamu iemeslu dél biezi
mainas, tadé] katra lieta jacensas maksimali paaugstinat citu materiali fikséto
pieradijumu avotu ipatsvaru;

« aptaujasanas liela izplatiba un tas, ka $o darbibu daudziem citiem policijas
darbiniekiem ikdiena jaizdara vairakkart, izraisa vinos pieraduma sindromu,
respektivi — parveérs to par rutinu, kurai it ka nav nedz ipasi jagatavojas, nedz
ari jalieto ipasi taktiski individuali panémieni [11, 63/.
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Aptaujasana ir darbiba, kura policijas darbinieks oficiali sarunajas ar personu, kas
eventuali zina informaciju par lietai nozimigiem faktiem, lai personigi uztvertu to un,
fikséjot likuma paredzétaja forma [16, 155], parvérstu par pieradijumiem. Tadéjadi tiek
uzskatits, ka:

» aptaujasanas objekts ir ikviena persona, ja vien vinai var bt zinama lieta nozi-

miga informacija;

o aptaujasana ir oficiala saruna, pratinamajam ir jazina, ka vinu pratina, kas un

kada liet3;

« aptaujasanas mérkis ir personigi uztvert pratinamajam sniegto informaciju un

parvérst to par pieradijumu lieta;

o aptaujasanas laika uzzinata informacija tiek fikséta protokola vai dienesta

zinojuma.

Praksé ir zinami gadijumi, kad lieta nav liecinieku paskaidrojumu vai citu pie-
radjjumu, bet ir tikai Valsts policijas darbinieku paskaidrojumi vai zinojumi un pie
administrativas atbildibas sauktas personas paskaidrojumi. Minétajos gadijumos tiesu
praksé tiek atzits: ja "nav konstatéti fakti, kas apliecinatu to, ka policijas darbinieks tiesi
vai netiesi, kaut kadu personigu motivu vadits, btitu personigi ieintereséts lietas iznakuma,
ka ari, ja nav konstatéti nekadi apstakli, kas liktu aps$aubit policijas darbinieka objek-
tivitati” [23, 3.4.], tad tiesa lielaku ticamibu pieskir policijas darbinieku zinojumiem.
Minétais apgalvojums tiek pamatots ari ar to, ka Valsts policijas darbinieks ir amat-
persona, tadéjadi, pildot dienesta pienakumus, Valsts policijas amatpersona darbojas
nevis personigu motivu vadita, bet pamatojoties uz likuma noteiktajam pilnvaram.

Pédéja laika, izskatot administrativo parkapumu lietas, biezak ka pieradisanas
lidzekli izmanto elektroniskos pieradijumus. Elektroniskie pieradijumi ir procesualo tie-
sibu normu noteikta kartiba iegtta informacija un dati, kuriem ir nozime lieta un kuri
tiek apstradati, uzglabati un / vai parraiditi ar programmatiski vadamam tehniskam
iekartam [27, 19]. Elektroniskie pieradijumi ir dokumenti, kuri ir parakstiti ar drosu elek-
tronisko parakstu, personu korespondence, kura tiek satita/ sanemta ar tehniskajam
iekartam (e-pasts, iszinas), telefonsarunu ieraksti utt. Elektroniskos dokumentus var
izmantot ka pieradisanas lidzekli, ja tas tiek sagatavots Elektronisko dokumentu likuma
noteiktaja kartiba.

Par elektroniskajiem pieradijumiem var uzskatit ari videoierakstus. Tos ka piera-
dijumus var izmantot tikai gadijumos, kad tie ir iegiti normativajos aktos noteiktaja
kartiba. Izskatot celu satiksmes negadijumus, dazreiz privatpersonas ka pieradijumus
iesniedz video registratora ierakstus. Privatpersonu tiesibas veikt videonovérosanu ir
batiski ierobezotas. Privatpersonas ir tiesigas veikt videonovérosanu un uzkrat minéto
informaciju tikai tajos gadijumos, kad tiek ievérotas Fizisko personu datu aizsardzibas
likuma prasibas. Ja privatpersona iesniedz videoierakstu, kas ir iegits ar normativo
aktu parkapumiem, tad to nedrikst uzskatit par pieradijumu. Privatpersona ir tiesiga
veikt citu personu videonovérosanu ar personu piekrisanu vai, kad ir sanemta licence
videonovérosanas veik$anai, vai gadijumos, kad tiek fikséts likumparkapums. Tatad,
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pirms fiksét viedo registratora ierakstus, ir obligati japarbauda, vai privatpersona to bija
veikusi likumigi.

Celu satiksmes negadijumu vietas Valsts policijas amatpersonas ari var pielietot
tehniskos lidzeklus, pieméram, foto un video kameras, portativas ierices alkohola rei-
buma parbaudei un citas. Tehnisko lidzek]u pielietosanu fiksé procesualajos dokumentos.
Uzsaktas lietvedibas ietvaros tehnisko lidzeklu pielietosanu parasti fiksé dokumentos,
kuros atspogulo procesualo darbibu gaitu un rezultatus, t. i., protokolos. Protokola nofor-
mésanas laika ta ievaddala norada tehniskos lidzeklus, kuri tika izmantoti pieradijumu
fiksésanas laika. Savukart aprakstos$aja dala norada tehnisko lidzeklu pielietosanas
rezultatus. Aprakstos$aja dala ir jafiksé parbaudes norise un fakti, bet ne secinajumi
vai pienémumi. Aprakstam ir jabat pilnigam, bet ne izpladusam. Ir jaapraksta viss, kas
attiecas uz konkréto lietu un tas apstakliem. Valodai jabut skaidrai. Protokols japie-
raksta gramatiski un stilistiski pareizi. Tas javeido logiski pareizi. TaCu taja pasa laika
jaatspogulo ta specifiskas nianses, kuras raksturo domasanas veidu vai paradibu un
situaciju izpratni. Valsts policijas amatpersonas tehnisko lidzeklu pielietosanu apraksta
specialaja celu satiksmes negadijuma noformésanas protokola.

Prakseé ir zinami gadijumi, kad pieradijumi, kuri tikusi fikséti ar tehniskajiem
lidzekliem, ir atziti par nepielaujamiem. Pieméram, vértéjot tehniska lidzekla radijumu,
kas iegtts ar Ministru kabineta noteiktaja kartiba neverificétu tehnisko lidzekli, tika
atzits: ja konkrétais tehniskais lidzeklis nav verificéts Ministru kabineta noteiktaja
termina un tapéc ir atzistams par neverificétu, varétu uzskatit, ka ta mérjjumi nav
precizi un ticami, lidz ar to nav ari pielaujami ka pieradijums. Tomeér, ja parkapumu
apliecina ari citi pieradijumi, turklat tehniska lidzekla péctermina verificé$ana atzits,
ka aparats joprojam ir tehniski derigs un precizs, un nav objektivi konstatéjams, ka par-
baudes veiksanas bridi tehniskais lidzeklis batu bijis tehniski nederigs, tad tehniska
lidzekla radijumus var neizslégt no pieradijumu loka (proti, var atzit tos par pielaujamu
pieradijumu) [22, ].

Ne tikai tehniskajiem lidzekliem ir jaatbilst noteiktajam prasibam, bet ari tas
lietotajam jabut apveltitam ar noteiktam zinasanam un prasmém. Aréjos normativajos
aktos nav noteikta prasiba, ka Valsts policijas amatpersonai darbam ar tehniskajiem
lidzekliem ir jabit ipasam sertifikatam vai licencei. Tomér Valsts policijas amatpersonai,
kura ir pilnvarota pielietot tehniskos lidzeklus, ir jabat likuma noteiktam kompetencém
un prasmém, kas nepiecieSsamas darbam Valsts policijas amatpersonas amata, tostarp
prasmei rikoties ar tehniskajiem lidzekliem. Valsts policijas amatpersonai ir janokarto
ieskaite par tehnisko lidzeklu lietosanas kartibu [24, 120].

Viens no pieradisanas lidzekliem ir administrativo parkapumu protokols, bet ka
pieradisanas subjektu administrativo parkapuma protokolu nevar izmantot ka vienigo
pieradijumu, jo protokola tiek atspogulota tikai tada informacija, kas ir nepiecieSsama, lai
izteiktu pienémumu, ka persona ir izdarijusi parkapumu. Juridiskaja literattra tiek atzits,
ka administrativo parkapumu protokols péc bitibas ir dokuments, ar kuru tiek celta
apstdziba pret noteiktu personu. Pienémumu par to, ka visticamak likumparkapumu ir
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izdarijusinoteikta persona, varizteikt tikai uz pieradijumu kopuma, tapéc administrativa
parkapuma protokolu var sastadit tikai tad, kad tiek konstatéti citi pieradjjumi.

Administrativa parkapuma protokola ir janorada tiesibu norma, kura tiek pare-
dzéta atbildiba par noteiktu parkapumu. Tiek pienemts, ka norada gan tiesibu normu,
gan noteiktu pantu. Savukart tiesu praksé tiek atzits, ka administrativa parkapuma
protokola pielaujams noradit tikai tiesibu normu, kas paredz atbildibu par $o parkapumu,
bet parkaptas tiesibu normas noskaidrot vélak, pamatojoties uz administrativa parka-
puma protokola ietvertajam zinam par parkapuma butibu [20, I]. Turklat kladaini vai
nepareizi noraditas tiesibu normas protokola par administrativo parkapumu nevar but
par pamatu vélak pienemta léemuma administrativa parkapuma lieta atcel$anai, pat,
ja attieciba uz $im normam izdariti neatrunati labojumi, jo parkaptas tiesibu normas
vértéjamas léemuma pienemsanas bridi atbilstosi visiem lieta noskaidrotajiem apstak-
liem un savaktajiem pieradijumiem [22, 7]. Bet lémuma par personas sauksanu pie
administrativas atbildibas obligati ir jaatruna visi batiskie labojumi, kuri tika izdariti
procesualajos dokumentos.

Aprakstam administrativa parkapuma protokola jabuat tadam, lai pie atbildibas
saucama persona varétu zinat ne tikai to, péc kada Latvijas Administrativo parkapumu
kodeksa panta vina tiek saukta pie atbildibas, bet ari to, kadas konkréti un kados ap-
staklos izdaritas darbibas, kas veido parkapuma objektivo pusi, amatpersona atzinusi
par pieraditam, sastadot protokolu. Parkapuma aprakstam ir jabat tadam, kas pilniba
layj izprast ta bitibu, nemekléjot papildu izskaidrojumus lietas materialos [18, 8]. Tiesu
praksé ir zinami gadijumi, kad, nepilnigi atspogulojot apsiidzibu pret celu satiksmes
negadijuma izraisitaju administrativa parkapuma protokola, personas tika nepamatoti
attaisnotas.

Celu satiksmes negadijuma vieta Valsts policijas amatpersona ari ir tiesiga pie-
lietot pasakumus administrativo parkapumu lietu lietvedibas nodros$inasanai, proti,
administrativa aizturésana, celu satiksmes negadijuma vietas apskate un priekSmetu
iznems$ana, ka ari atstadinasana no transportlidzek]u vadisanas, ja tiek konstatéts, ka
transportlidzeklis tika vadits reibuma stavokli.

Iespéjama situacija, kad pieradijums ir ieguts ar tiesiskam metodém, tomér ta
iegtisana ir pielautas procesualas kladas. Latvijas Administrativo parkapumu kodekss
$adu situaciju neregulé. Tada gadijuma tiesa atzinusi, ka ir javérteé attiecigo pieradijumu
ticamiba. Proti, zinas, kas iegutas ar tiesiskam metodém, bet pielaujot procesualus
parkapumus, ir izmantojamas pieradisana, ja parkapums nav ietekméjis $o zinu ticamibu
vai $o zinu ticamibu apstiprina citas lieta iegutas zinas [24, 43].

Izpétot tiesa atceltos lemumus celu satiksmes negadijuma lietas un iepazistoties
ar iesniegtajam siidzibam policija, autors konstatéja sadas procesualas kladas, kuras
ietekmeé lietas iznakumu un galiga lémuma saturu:

+ protokolos un paskaidrojumos ieklauta informacija ir objektivi nesalasama;

o administrativa parkapuma protokola netika noradita kodeksa panta dala, uz

kuras pamata iestade paredzéja personu saukt pie administrativas atbildibas;
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o protokola nav noradita konkréta protokola sastadisanas vieta (ir noradita
iela, bet nav majas numura);

« nepilnigi noradits iestades un amata nosaukums;

o administrativa parkapuma protokola kladaini noradits lietas izskatisanas
termins;

« policijas darbinieka zinojumi ir novéloti sastaditi (tiem ir mazaka ticamiba);

« nav norades uz lietas izskatiSanas laiku un vietu (nav izrakstita pavéste, nav
veikts atbilsto$s ieraksts administrativa parkapuma protokola), kas liedz per-
sonai, kuru sauc pie administrativas atbildibas, tiesibas uz piedalisanos lietas
izskatiSana;

« nav veikti aktivi liecinieku noteik$anas un fiksésanas pasakumi negadijuma
vieta, aculiecinieki, tapat ari cietusie, kuru veselibas stavoklis lauj sniegt liecibu,
gandriz nekad nav aptaujati notikuma vieta;

o mérjjumu veik$anai izmantota neverificéta mérierice (mérlente, portativa
ierice alkohola koncentracijas noteiksanai);

« meérierices uzsildisanas laika prasibu neievérosana saskana ar Ministru kabineta
noteikumu Nr. 977 “Prasibas méraparatiem, ar kuriem nosaka alkohola kon-
centraciju personas izelpotaja gaisa” 17. punktu;

o meérjjumu veik$ana notikuma vieta nav seciga, piesaiste nav pareiza, ta nelauj
rekonstruét celu satiksmes negadijuma vietas apstaklus;

« veicot alkohola koncentraciju izelpotaja gaisa nav ievérots 15-20 mintasu
intervals;

o arstniecibas iestadé netiek iesniegts policijas darbinieka nosttijums medici-
niskas parbaudes veiksanai;

o netiek sastadits Ministru kabineta noteikumu Nr. 15 8. punktd minétais
protokols par personas atteik§anos no parbaudes alkohola koncentracijas
noteiksanai izelpotaja gaisa un nogadasanas arstniecibas iestadé;

« nogadasanas mediciniska iestadé divu stundu laika termina neievérosana;

« nav veikts ieraksts protokola par personas atteiksanos to parakstit, ka ari
nav pievienots amatpersonas zinojums vai personas paskaidrojums par nepa-
rakstisanas iemesliem; kaut ari protokola neparakstisana neietekmé protokola
spéka esamibu, tada veida persona biezi vien parada savu negativo attieksmi
pret protokola sastadisanu;

« tiek parkapta policijas darbinieka zinojuma pievienosana lietas materialiem,
kad tiek apsaubits zinojuma sastadisanas laiks, jo ieraksts par ta pievienosanu
ir protokola originala, bet kopija, kas atdota vaditajam, ta nav;

« netiek atrunati protokola veiktie labojumi;

« fotografésana netiek veikta no visiem rakursiem, liedzot saskatit ce]u satiksmes
negadijumu pilniba;

o shéma nav noradita sadursmes vieta, ko uzrada negadijuma dalibnieki; dazreiz
shéma nav noraditi transportlidzeklu, gajéju u. tml. kustibu virzieni; shémas
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ziméjumu sastadisana nav ievérots mérogs, kas traucé shémas vizualu uztveri
un kalpo par nesaprasanas iemeslu ar negadijuma dalibniekiem; shéma sasta-
dita neklatiené;

« nevériba atsevisku ailu aizpildisana apskates protokola (pieméram, laika ap-

stakli, bremzés$anas pédas, pasazieru skaits);

 personai, kuru sauc pie administrativas atbildibas un kura neprot valodu, kura

notiek lietvediba, netiek nodrosinatas tiesibas lietot tai saprotamu valodu, ka
ari izmantot tulka pakalpojumus.

Pareizi fikséjot un noforméjot pieradijumus, amatpersona, taja skaita Valsts poli-
cijas amatpersona, nodrosina pareizu un objektivu administrativa parkapuma lietvedibas
izskatisanu. Diemzél ne visas Valsts policijas amatpersonas rikojas pareizi pieradijumu
iegisanas laika, kas dazreiz noved lidz tam, ka personas izvairas no sodiem tadéjadi,
rezultata netiek nodro$inats viens no svarigakajiem principiem — soda neizbégamibas
princips.

Nodalas nosléguma darba autors vélas noradit, ka, fikséjot pieradijumus, ir obli-
gati japarbauda to pietiekamiba. Ar pieradijumu pietiekamibu jasaprot iesniegtie pie-
radijumi, kas rada amatpersonai $aubigu parliecibu par faktisko apstaklu esamibu vai
neesamibu. Tadéjadi pieradijumu pietiekamibu nosaka nevis to skaits, forma, saturs vai
citas pazimes, bet gan tiesas parlieciba. Pieradijumi nav pietiekami, ja tie ir pretrunigi,
jo tadéjadi tie nevar radit pareizu, objektivajai realitatei atbilstosu prieksstatu par
faktiskajiem apstakliem [3, 309]. Pieradijumi nav pietiekami ari tad, ja faktisko apstaklu
pieradisanai nav izvéléti likuma noteiktie pieradisanas lidzekli. Pieradijumu pietiek
tikai tad, kad tiek pieradita likumparkapuma objektiva puse vai tiek pieraditi obligati
likumparkapuma pieradamie apstakli.

Secinajumi un ierosinajumi

1. Darba autors ir novérojis, ka ne visas Valsts policijas amatpersonas ir spéjigas

pielietot pareizus taktiskos panémienus celu satiksmes negadijuma vietas. Lidz
ar to netiek atrasti un fikséti svarigi pieradijumi. Turklat atskiriba no celu
satiksmes negadijumiem, kuru izmeklésana ir iesaistitas Kriminalpolicijas
amatpersonas, Kartibas policijas inspektori, proti, Satiksmes uzraudzibas
strukttrvienibu amatpersonas, pilnvértigi nepielieto kriminalistikas taktikas
panémienus, jo tiek uzskatits, ka administrativa parkapuma izskatisanai nav
nepieciesams tik liels pieradijumu apjoms, kas ir jafiksé kriminalprocesa
ietvaros. Darba autors uzskata, ka $ads pienémums ir maldinoss un neatbilst
principam, ka administrativa parkapuma lietas ir jaizskata atbilstosi kriminal-
procesualajiem principiem.

2. Celu satiksmes negadijuma vietas apskate ir viens no svarigakajiem izmek-

lésanas posmiem. Apskates rezultati vairuma gadijumu dod iespéju izveidot
vairakas negadijuma rasanas versijas, kuru kvalitativa izvértésana un izpéte
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lauj noteikt patiesos notikuma célonus. Vélams modernizét paréjo tehnisko
bazi notikuma vietas apskates veik$anai, nodrosinot norikojumus ar lazera
attalumu meritajiem, krasu aerosoliem u. c. masdienu zinatnes un tehnikas
sasniegumiem, kas dotu iespéju atrak atjaunot kustibu, ieekonométu laiku un
uzlabotu apskates veik$anas kvalitati.

Celu satiksmes negadijuma noformésanas apmacibai ir batu japieveérs lielaka
uzmaniba. Svarigi ir pastavigi uzturét un paaugstinat darbinieku profesio-
nalas zinasanas $aja jautajuma, lai nodrosinatu taisniga lémuma pienemsanu,
samazinatu apstridéto lémumu skaitu, auto tehniskas ekspertizes nozimésanas
nepieciesamibu. Normativo aktu apjoms, kura jaorientéjas policistam, ir
iespaidigs, tadél, lai panaktu kvalitativu policijas darbibu negadijuma viet3, ir
janodros$ina regularas macibas $ajos jautdjumos. Tas laus uzlabot un nostip-
rinat zinasanas, dalities pieredzé, izrunat nestandarta gadijumus, aktualizét
problémas.

Autors uzskata, ka celu satiksmes uzraudziba, t.sk. specialas tehnikas
izmanto$ana, celu satiksmes negadijumu un citu celu satiksmes parkapumu
noformésana prasa diezgan nopietnas zinasanas un iemanas, tapéc to veik-
$anai vajadzétu speciali gatavot policijas darbiniekus satiksmes uzraudzibas
joma. lecirknu inspektoriem satiksmes uzraudzibas joma vajadzétu uzticét
preventivos pasakumus (parrunas, piedalisanas kopigajos reidos, satiksmes
uzraudziba posteni pie izglitibas iestadém u. tml.) un siko parkapumu for-
meésanu.

Celu satiksmes negadijumu noformésanas kvalitati noteikti uzlabotu skaidri
noteikti kritériji mérijumu veik$ana un shémas zimésana, paskaidrojumu
pienemsana, kurus, lidzigi ka fotografésanas gadijuma, varétu izstradat meto-
disko noradijumu forma. Metodiskajos noradijumos butu formuléts, kam
tiesi un kada veida ir jabut attélotam shéma, kada veida ir japienem paskaid-
rojums un kadai informacijai taja jabat ieklautai, kados gadijumos policijas
darbiniekam pasam jasastada paskaidrojums (dienesta zinojums). Tajos batu
janostiprina shémas skices oficials statuss, izveidojot vienotu skices veidlapu,
un jaatruna iespéja sastadit shému neklatiené, ja ir sastadita un parakstita
shémas skice.

Precizs, kvalitativs darbs notikuma vieta noteikti samazinatu materialu skaitu
ar neskaidram un divdomigam situacijam, lidz ar to ari samazinatu celu
satiksmes negadijuma izpétei nepiecieSsamo laiku un attiecigi ari ekspertizu,
t. s. auto tehnisko ekspertizu, skaitu. Eksperts, pamatojoties uz iesniegtajiem
sakumdatiem, iespéju robezas vairak vai mazak precizu aprékinu vai dator-
modelésanas cela nosaka negadijuma norises mehanismu. Ir gadijumi, kad
eksperti nespéj sniegt atbildes uz uzdotajiem jautajumiem pamatdatu triakuma
del. Tadéjadi, iesniegto sakumdatu precizitate un pilnigums iespaido auto
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tehniskas ekspertizes iespéjas un lietderibu lietas izlems$ana. Apskates laika
biezi vien netiek fiksétas sikas detalas (stikla lauskas, nenoskaidrota skidruma
pilieni, neizskaidrojamas izcelsmes bremzésanas pédas blakus notikuma vietai
u. ¢.), kuras inspektors savas nezinasanas dé] var uzskatit par nebatiskam un
nepiederigam konkrétajam negadijumam, tacu ta izmekléSanas procesa tas
var spélét pat loti nozimigu un izskirosu lomu.

Road Traffic Accidents and Specific
Character of Proving It

Abstract

Road accidents occur in a very short space of time (in fractions of a second),
often without witnesses, for that reason the adjudication / proceeding of the accident
is extremely difficult. In order to perform high quality and efficient adjudication of
the matter, the officials dealing with the adjudication need to have knowledge of
methodology and tactical techniques of investigation of such matters. It is also very
important that the road traffic accident should be properly and qualitatively registered
and drawn up; some officials when drawing up road traffic accidents commit substantial
mistakes, which later may affect making a fair decision.

Ensuring proper recording and drawing up of evidences, an official, including
officials of the State Police, shall ensure proper and impartial adjudication of adminis-
trative violation. Unfortunately, not all officials of the State Police act properly during
the time of taking evidence; consequently, guilty persons sometimes avoid penalties.
As a result, one of the most important principles, i. e. the principle of inevitability of
punishment is not ensured.

Keywords: road traffic, accident, evidences / proofs, drawing up, professional
education.
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Abstract

The article deals with the legal meaning and position of the European Convention
and the decisions of the European Court of Human Rights on the implementation of
decisions by national courts which are in legal force. Case-law of the Republic of Latvia
Supreme Court and Supreme Court of the Republic of Finland shows that the European
Convention refers to important legal instruments which must be taken into account
when deciding on the case. Judicature of the Republic of Latvia Supreme Court shows
that the European Convention refers to important legal instruments which must be taken
into account when deciding on the case. When considering claims for cancellation of
in force decisions on the basis of the ECHR Resolution on the recognition of a violation
by Finland of articles of the Convention, the Court refers to numerous decisions of
the European Court of affecting the interests of Finland and the other member states
of the Convention, details examining and comparing the circumstances of each case.
At the same time the final basis for a decision is based on the National Constitution of
the Republic of Finland and Procedure.

Keywords: international law, European Convention of Human Rights, the supre-
macy of law and the supreme law of the Constitution.
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Introduction

The aim of the article is to define the position of the European Court on the imple-
mentation of decisions by national courts in Latvia and in Finland which are in legal
force and to determinate the most effective mechanisms to enforce the ECHR decisions
in the national court proceedings.

The historical method has allowed to consider the most important stages of
the development of control mechanism of the European Convention.

The comparative legal method was the basis for the study places of the European
Convention in legal systems of the Council of Europe member states. The comparative
method is used to analyse the opinions.

Empirical materials are developed by means of induction and deduction. Theoretical
modelling is applied to illustrate the applicable legislation and support potential models
of action in line with statutory requirements.

The dialectical method was used in analysing the implementation of the European
Convention, while preserving the sovereignty of the Council of Europe member states.

The enforcement of the method of analysis and synthesis has secured a systemic
approach to the study of the theory of statehood and law.

Results

The Judicature of the Supreme Court of Latvia shows that the Convention is
deemed to be an important legal document. For example, one may refer to the Report
to the Government of the Republic of Latvia on implementation of the ECHR judge-
ments on the case of Deniss Calovskis dated 2 October, 2015 DH-DD(2015)1016. On
1 October, 2015 the Parliament adopted amendments to the relevant parts of the Criminal
Procedure Law.

The same conclusion was made by the author as based on the references in
this Doctoral thesis, discussed and analysed earlier with respect to the common law
precedents — to 171 resolutions passed by the Supreme Court of Finland in 2010-2015,
87 judgements of 2015 and 167 judgements of the Supreme Administrative Court of

Finland in 2015.

Discussion

The right to a fair hearing before a tribunal as guaranteed by Article 6 § 1 of
the Convention must be interpreted in the light of the Preamble to the Convention
which declares, among other things, the rule of law to be part of the common heritage of
the Contracting States. One of the fundamental aspects of the rule of law is the principle
of legal certainty which requires, inter alia, where the courts have finally determined
an issue, their ruling should not be called into question [5].
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The Court reiterates that Article 6 § 1 secures everyone’s right to have any claim
relating to their civil rights and obligations brought before a court or tribunal. In this
way it embodies the “right to a court”, of which the right of access, i.e. the right to
institute proceedings before courts in civil matters, constitutes one aspect. However,
that right would be illusory if a Contracting State’s domestic legal system allowed a final,
binding judicial decision to remain inoperative to the detriment of one party. It would be
inconceivable that Article 6 § 1 should describe in detail procedural guarantees afforded
to litigants — proceedings that are fair, public and expeditious — without protecting
the implementation of judicial decisions; to construe Article 6 as being concerned
exclusively with access to a court and the conduct of proceedings would be likely to lead
to situations incompatible with the principle of the rule of law [7].

It should be noted that the ECHR in its judgements also pointed out that in
some cases revision of judgements that have already entered into force was necessary.
A departure from that principle of res judicata is justified only when made necessary
by circumstances of a substantial and compelling character [11].

On the other hand, Protocol 15 to the European Convention states that the ECHR
plays only a subsidiary role, while the states have a margin of appreciation and must in
the first place protect the human rights in their jurisdiction. Nevertheless, it follows as
well from Article 6 of the Convention that the right to fair judicial trial includes the right
to timely enforcement of a court judgment.

In 2009 the ECHR made a number of important legal positions. It should be pointed
out that one of the most significant features of the Convention system is that it includes
a mechanism for reviewing compliance with the provisions of the Convention. Thus,
the Convention does not only require the States Parties to observe the rights and
obligations deriving from it, but also establishes a judicial body, the Court, which is
empowered to find violations of the Convention in final judgments by which the States
Parties have undertaken to abide (Article 19, in conjunction with Article 46 § 1). In
addition, it sets up a mechanism for supervising the execution of judgments, under
the Committee of Ministers’ responsibility (Article 46 § 2 of the Convention). Such
a mechanism demonstrates the importance of effective implementation of judgments.
In any event, respondent States are required to provide the Committee of Ministers with
detailed, up-to-date information on developments in the process of executing judgments
that are binding on them (Rule 6 of the Committee of Ministers’ Rules for the supervision
of the execution of judgments and of the terms of friendly settlements — see paragraph 35
above). In this connection, the Court emphasises the obligation on States to perform
treaties in good faith, as noted, in particular, in the third paragraph of the Preamble to,
and in Article 26 of, the Vienna Convention on the Law of Treaties 1969 [12].

Since the appeal against conviction or punishment is a part of deliberation on
a person’s accusation of a criminal offence, the general plea for justice, as per Clause 1,
Article 6 of the Convention, specified in respective provisions regarding the right to fair
judicial trial, is applied as well to the hearing of appeal cases. The underlying principle

— 71 —
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is that the Convention is intended to guarantee not rights that are theoretical or illusory
but rights that are practical and effective.

In addition, whilst Article 6 § 1 guarantees to litigants an effective right of access
to the courts for the determination of their “civil rights and obligations”, it leaves to
the State a free choice of the means to be used towards this end [2].

The right to effective preparation of a case for review also supposes that a con-
victed person must be granted access to other documents, such as copies of minutes of
court hearings, if this is necessary for effective exercise of his right to appeal. This also
includes the duty of the state to preserve the evidence materials necessary for consi-
deration of the appeal.

The practice of supervisory change of consummated court verdicts is realised
in accordance with the international standard of legal certainty of judgment. The legal
certainty requirement constitutes “one of the fundamental aspects of supremacy of
law, represents its necessary consequence and a condition for realisation”. In the case of
Marckx vs. Belgium, the Court emphasised that the principle of legal certainty, which
is necessarily inherent in the law of the Convention as in Community Law, dispenses
the Belgian State from re-opening legal acts or situations that antedate the delivery
of the present judgment. Moreover, a similar solution is found in certain Contracting
States having a constitutional court; their public law limits the retroactive effect of those
decisions of that court that annul legislation [8].

Nonetheless, as known, legal certainty implies inevitability of legal rules, on the one
hand, and inadmissibility of revision of a consummated court sentence, on the other hand.

The author notes that the position of the European Court is not always expressed
quite definitely and is sustainable.

Thus, in the Judgment (inter alia, X vs. Austria, No. 7761/77) the Court stated
the right to appear does not feature among the rights and freedoms guaranteed by
the Convention, including those recognised under Article 6. According to the constant
case-law of the Commission, Article 6 of the Convention does not apply to proceeding
for re-opening a trial given that someone who applies for his case to be re-opened and
whose sentence has become final, is not someone “charged with a criminal offence” within
the meaning of the said Article [13].

In 2004, the Court expressed a different position in the case of Nikitin vs. Russia.
The mere possibility of reopening a criminal case is therefore prima facie compatible
with the Convention, including the guarantees of Article 6. However, certain special
circumstances of the case may reveal that the actual manner in which it was used
impaired the very essence of a fair trial. In particular, the Court has to assess whether,
in a given case, the power to launch and conduct a supervisory review was exercised by
the authorities so as to strike, to the maximum extent possible, a fair balance between
the interests of the individual and the need to ensure the effectiveness of the system
of criminal justice. In this case the Court has found that the supervisory review was
compatible with the non bis in idem principle enshrined in Article 4 of Protocol No. 7,
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which itself is one aspect of a fair trial. The mere fact that the institution of supervisory
review as applied in the present case was compatible with Article 4 of Protocol No. 7
is not, however, sufficient to establish compliance with Article 6 of the Convention [10].

The Court reiterated that, as it was previously found, initiating a supervisory
procedure may raise legal certainty issues, for instance, the judgements on civil cases
were a subject to supervisory review for an indefinite period, for relatively minor reasons.
The situation with criminal cases is somewhat different, at least in respect of acquittals,
because the demands of their revision may be claimed only for one year from the date
the acquittal entered into force.

Moreover, the Court clarified that legal certainty demands are not absolute.
In criminal cases, they can be viewed in conjunction, for instance, with Article 4 § 2 of
Protocol No. 7 which explicitly allows the state to reopen the proceedings in the light
of new circumstances or when there is a material breach in previous processes which
resulted in incorrect resolution of the case.

The author notes that the Court has consistently appealed to modern interpretation
of the Convention from the point of view of the present-day conditions, for instance, in
the case of Anthony Tyrer [4]. The Court also recalled that the Convention is a living
instrument which, as the Commission rightly stressed, must be interpreted in the light
of present-day conditions. In the case now before it the Court cannot but be influenced
by the developments and commonly accepted standards in the penal policy of the member
states of the Council of Europe in this field “mater semper certa est”.

The Finnish Court of Appeal in Kouvola referred for the first time to Article 6, 3b
of the Convention voicing the suspect’s right to have sufficient time and adequate faci-
lities for preparation of his defence in 1991 [15].

In considering a case in the Supreme Court, the Court recognised a procedural
error in the judicial proceedings at the Court of Appeal, on the basis of Article 14 of
the International Covenant on Civil and Political Rights and Article 6 of the Convention [14].

Article 14 [Subclause g] of the International Covenant on Civil and Political Rights
provides for the individual’s right “not to be compelled to testify against himself or to
confess guilt” in any criminal charges. The Supreme Court recognised that the suspect
had a right not to testify against himself and not to accept the charges, and the Court
ordered payment of reasonable compensation for unlawful detention.

The district court of Helsinki in the case of Marttinen in 2000, considering
the debtor’s criminal case, sequestered the property.

Mikko Marttinen was suspected in 2000 of debtor’s fraud, provision of non-reliable
information about his assets and property, in debt recovery and bankruptcy procedures.
His creditors, tax authorities and the bank served an application to the police requesting
investigation of the crime. During the investigation, the suspect refused to provide
testimony at the bailiffs’ department office, arguing that his testimony would affect
the preliminary investigation on suspicion of the debtor’s fraud. On the same day,
the bailiff issued a judgement ordering the applicant to provide this information under
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the threat of administrative fine in the amount of 33,638 EUR, as the applicant had
received an order for recovery of debts in the amount of 9.7 million FIM. On the appointed
day the applicant did not appear for interrogation and sent a message stating that he
was not going to provide the sought information, referring to Article 6 of the Convention.

Helsinki Court of First Instance noted that the actions of the bailiffs department
concerned not only the criminal case, but also the protection of creditors’ rights and
provision of remedies specified in chapter 3 § 34g of the Law on enforced recovery [1].
The court passed a decision according to which the convict did not have the right to
refuse giving explanations to the bailiffs.

Helsinki Appeal Court referred to the case of Fayed vs. the United Kingdom, which
established that the procedural jurisdiction ensures application of preliminary investi-
gation of economic and commercial activity in regulation of public interest, i.e. it must
reflect “fair balance” between the need to secure the public interest and the need to
protect the basic human rights. For the same reasons, the Court of Appeal also recog-
nised that enforcement of the bailiffs’ rights referred to in Chapter 3 § 34g of the Law on
enforced recovery, subject to compliance with certain conditions relative to collection
of necessary information for the authorities, can not be regarded as a valid reason for
reviewing the lower court’s judgement.

The Supreme Court of the Republic of Finland did not change the judgement of
the Court of Appeal [16] and referred to the provisions of the national legislation (sections
33, 34 and 40 (2) of the Law on enforced recovery).

When considering the complaint of Marttinen vs. Finland [9], the ECHR cited
the example of Shannon vs. the United Kingdom, cited above, § 39—40, where the debtor
may refuse to provide such information in the course of criminal proceedings. The obli-
gation to report the amount of income and capital for tax purposes, for instance, is
a common rule for tax authorities of the Contracting states, and it would be difficult
to imagine their efficient functioning, for instance, in terms of obtaining due information
for tax purposes with reference to the case of Allan vs. the United Kingdom [3].

The European Court professed in the Judgement, § 60, the precedent-setting
right to remain mute and not to testify against oneself, which reflects the international
standards underlying the concept of fair judicial trial. The right not to testify against
oneself supposes, in particular, that the prosecution in a criminal case shall seek to
prove its rightness in respect of the accused without resort to evidence obtained by
coercion or pressure, contrary to the will of the accused. In this sense this right is closely
connected with the principle of presumption of innocence contained in § 2 of Article 6
of the Convention (see Saunders vs. the United Kingdom; Serves vs. France; Heaney and
McGuinness vs. Ireland [3].

Accordingly, the ECHR considered that the “degree of compulsion” imposed on
the applicant by enforcement of Article 34 of the Law on enforced recovery, aimed to
force him to provide information to the bailiffs, would have destroyed the very essence of
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his privilege not to testify against himself and the right to remain silent, with a reference
to pre-trial investigation in the case of Shannon vs. the United Kingdom, § 41.

Accordingly, the ECHR considered that the “degree of compulsion” imposed on
the applicant by enforcement of Article 34 of the Law on enforced recovery, aimed to
force him to provide information to the bailiffs, would have destroyed the very essence of
his privilege not to testify against himself and the right to remain silent, with a reference
to pre-trial investigation in Finland reported to the ECHR that it would make changes
in the legislation and the trial practice.

In the same year, on 20 October, 2009, the Supreme Court passed a judgement
unprecedented in the history of Finland — quashed a criminal penalty inflicted upon
Kari Uoti, referring to the above ECHR judgement in Marttinen case. The Supreme Court
of Finland acknowledged that the suspect had no obligation to provide a report about
his property to the bankruptcy manager, and that the suspect had a right not to disclose
information that could be used against him.

Following the ECHR ruling in the Marttinen vs. Finland case, and after revoking
the Uoti sentence on the same basis, the Ministry of Justice of Finland set up a working
group in January 2010 for developing a relevant bill and making amendments to
the Bankruptcy Law, in particular as concerns the debtor’s right to refuse testifying
against himself. The Bankruptcy Law of Finland, as amended, entered into force from
1 January, 2013; the new article “Protection against self-incrimination” § 5 (31.1.2013/86)
entered into effect on 31 January, 2013: “If a debtor is a suspect in pre-trial investigation
or an accused party of criminal charge, he is not obliged to provide the information to
the bankruptcy administrator on the facts serving a ground for suspicion”.

The adopted Bankruptcy Law precisely matches the Constitution of the Republic of
Finland and the assumed obligations under the international human rights, in particular
“The right to fair judicial trial” guaranteed by Article 6 of the Convention on Protection
of Human Rights and Fundamental Freedoms, according to which every person, upon
lodging of any criminal charges against him, has a right to fair and public trial within
a reasonable time by an independent and impartial tribunal set up on the basis of law.

Conclusions and evaluation

The author specifically emphasises the consideration of the Auer case by the Court
of Appeal when the previously imposed life sentence was cancelled in the course of exami-
nation of the case using references to the ECHR’s legal precedent and the Constitution.
The Supreme Court already cancelled the judgements of 19 October, 2012, the decisions
of the District Court in 2010 and of the Court of Appeal in 2011; however, the County
Court in December 2013 adjudged life sentence for a murder committed in 2006.
The resolution of the Court of Appeal on cancellation of the previously imposed life
sentence determinately came into effect after the Supreme Court denied permission
for a new trial on 19 December, 2015.
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The Supreme Court of Finland twice returned the case of Jiippi Oy to the Court
of Appeal that acquitted all of the 14 previously convicted persons 10 years later.

As a result of the application of the European Convention and the law-cases of
the ECHR in the Supreme Court of the Republic of Finland, the author refers to the case
of Auer, when a life sentence judgment was cancelled.

Also, in the example of the considered decision of the three departments of
the Supreme Court of the Republic of Latvia the author concludes that the practice
of application of the European Convention use is increasing.

Demonstrative examples are the cases “V.S. vs. Latvia” and “Slivenko vs. Latvia”,
considered by the Supreme Court of Latvia.

Eiropas Cilvektiesibu tiesas nostaja jautajuma
par spéka stajusos nacionalo tiesu nolemumu
izpildi Latvija un Somija

Kopsavilkums

Raksta tiek analizéta Eiropas Konvencijas juridiska nozime un Eiropas Cilvék-
tiesibu tiesas nostaja jautajuma par spéka stajusos nacionalo tiesu nolémumu izpildi
Latvija un Somija. Latvijas Augstakas tiesas un Somijas Republikas Augstakas tiesas
judikatiira liecina, ka Eiropas Konvencija uzskatama par svarigu juridisku instrumentu,
kas janem véra, izskatot lietu. Kad tiek izskatitas sidzibas par spéka eso$a nolémuma
atcel$anu, pamatojoties uz ECT rezoliciju par parkapuma Somija atzisanu, tiesa atsaucas
uz daudziem ECT léemumiem par konvencijas parkapumiem Somija un citas valstis,
detalizéti izskatot un salidzinot apstaklus katra lieta. Vienlaikus galigais lémums ir
balstits uz Somijas Republikas Konstitiiciju un procedaru.

Atslégvardi: starptautiskas tiesibas, Eiropas Cilvéktiesibu konvencija, likuma
virsvadiba.
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Kopsavilkums

Autors raksta apliko jaunu liguma veidu, kas tika ieklauts nesen pienemtaja
Ungarijas Civilkodeksa, — fiduciaro aktivu parvaldes ligumu. Sekojot Cehijas Republikas
pieméram, Ungarija ir otra valsts Austrumeiropa, kas ir parnémusi trasta instrumentu
savas materialajas tiesibas. Raksta tiek apskatita fiduciaro aktivu parvaldes liguma butiba,
fiduciaro aktivu parvaldisana un izbeigs$ana.

Atsléegvardi: Ungarijas Civilkodekss, trasts, fiduciarais Ipasums, fiduciaro aktivu
parvaldnieks.

No briza, kad i raksta autors aizstavéja savu disertaciju par trastiem, jau ir pagajusi
astoni gadi. Kops ta laika daudz kas ir mainijies finan$u un trastu pasaulé. Toreiz privatas
komercbankas un zvérinati advokati bija loti ieintereséti trasta likuma ieviesana Latvija,
tacu finansu krize 2008. un 2009. gada ieviesa savas korekcijas. Privatajam komercbankam
nacas lielu uzmanibu veltit finansu krizes problémam, un trasta lietas tika atliktas. Bet
pa $iem gadiem divas Austrumeiropas valstis — Cehija un Ungarija ir ieviesusas trasta
instrumentu sava tiesibu sistéma. Japiebilst, ka tas abas ir OECD* dalibvalstis, kas nozimé,
ka OECD principa nav pret trasta instrumentu ka tadu. Par Cehijas jauno likumu $o
rindu autors jau ir publicéjis rakstu [4]. Saja Socrates numura tiks apliikots Ungarijas
jaunais reguléjums.

* OECD - Organization for Economical Cooperation and Development (Ekonomiskas sadar-
bibas un attistibas organizacija). Latvijas Republika pievienojas $ai organizacijai 2016. gada
1. jilija.
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Jaunais Ungarijas Civilkodekss (2013. gada likums Nr. V; turpmak teksta — Civil-
kodekss) stajas spéka 2014. gada 15. marta [1]. Civilkodeksa XLII nodala nosaka Fiduciaro
aktivu parvaldes liguma (Bizalmi vagyonkezelési szerzddés — ungaru valoda) tiesisko
reguléjumu, kas balstas uz agenta liguma parauga. S1 Ungarijai jauna liguma koncep-
cija balstas uz trasta modeliem, kas pastav anglosaksu tiesibas, un Treuhand institatu
Vacija [5]. Savulaik lords Brouns-Vilkinsons saistiba ar trasta tiesisko dabu un taisniguma
interesém anglosaksu tiesibas XX gadsimta apkopoja galvenas fundamentalas atzinas
tiesas léemuma Westdeutche Landesbank Girozentrale vs. Islington Borough Council [7]:

i) Taisnigums ietekmeé juridiska ipasnieka sirdsapzinu. Trasta gadijuma juridiska
ipasnieka sirdsapzina pieprasa no vina istenot mérkus, kuru dél ipasums tika
nodots vinam (izteikuma vai netiesais trasts) vai kurus uzliek vinam likums
bezkaunigas uzvedibas gadijuma (konstruktivais trasts);

ii) Ta ka taisniguma jurisdikcijas piemérosana trastam ir atkariga no juridiska
ipasnieka sirdsapzinas, tad vin$ nevar but par ipasuma parvaldnieku tik ilgi,
kameér vin$ noliedz faktus, kas ietekmé vina sirdsapzinu;

iii) Lai izveidotu trastu, ir nepieciesams identificéjams trasta ipaSums. Vienigais
neap$aubamais iznémums $im likumam ir konstruktivais trasts, kas tiek
uzspiests personai, kura negodigi palidz trasta parkapuma un kurai iestajas
fiduciari pienakumi pat tad, ja ta nesanem identificéjamu trasta ipasumu;

iv) Ja trasts ir izveidots, tad no ta nodibinasanas dienas labuma guvéjam péc
taisniguma ir ipasnieka intereses pret trasta ipasumu, kuras ir realizéjamas
pret jebkuru ipasuma (sakotnéjo ipasumu vai aizstajoso ipasumu, kam var
izsekot) valditaju, kas nav juridiski pircéjs [3].

Fiduciara uzticiba (Treuhand) [5) Vacija tiek nodibinata, nododot aktivus fiduciaram
un papildus noslédzot ligumisku vienosanos par iespéjamo samaksu fiduciaram un
fiduciara pienakumus aktivu parvaldisana par labu labuma guvéjiem. Parasti dibinatajs
un fiduciars vienojas, ka labuma guvéjiem ir tiesibas celt tiesi prasibu pret fiduciaru.
Tomeér §is tiesibas ir jauzskata par parastajam tiesibam in personam noslégtas vienosanas
ietvaros, bet ne prasiba ius in re aliena. Fiduciara pienakumi Vacija ir uzskatami par
klasiskiem pienakumiem kops Senas Romas laikiem, vai tie ir atrunati fiduciaraja liguma,
vai noteikti ar tiesas uzliktajiem pienakumiem; jebkura gadijuma fiduciaram ir:

1) jaizvairas no interesu konfliktiem;

2) jatur skirti no savas personiskas mantas fiduciaras uzticibas aktivi;

3) jauztur skaidri un precizi parskati par aktivu parvaldisanu;

4) jalauj dibinatajam vai labuma guvéjiem iepazities ar parskatiem,;

5) jatur atseviski no saviem naudas lidzekliem bankas fiduciaras uzticibas naudas

lidzekli;

6) jaatskaitas par gato pelnu aktivu parvaldisana;

7) jabut uzticamam, jaievéro labas ticibas princips utt.

Ja fiduciars neizpilda savus pienakumus, tad labuma guvéji var celt personisku
prasibu par nodaritajiem zaudéjumiem [5].
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Nepieciesamibu ieviest fiduciaro aktivu parvaldes ligumu Ungarijas tiesibas
noteica pieprasijums ekonomika, jo tika konstatéts, ka investori Ungarija izvélas veidot
trastus citas jurisdikcijas tapéc, ka tas nodrosina labakus juridiskos un ekonomiskos
risindjumus [6].

Protams, galvenais jautajums ir, vai Ungarijas trasta institats ir analogs tam
trastam, ko més saprotam ar trastu anglosaksu tiesibas. Tadéjadi galvenie izpétes
jautajumi ir trasta aktivu ipasumtiesibas, $o aktivu nodali$ana no trasta dibinataja un
fiduciara aktiviem, iesaistito pusu tiesibas, iespéjas atgut trasta aktivus, prasibas trasta
parvaldniekam, trasta liguma ilgums.

Civilkodeksa 6: 310. panta tiek dota fiduciaro aktivu parvaldes liguma definicija.
Saskana ar to fiduciars uznemas sava varda parvaldit aktivus, tiesibas un sanemamo
labumu (turpmak teksta — parvaldamie aktivi), ko vinam pieskiris trasta dibinatajs*, par
labu labuma guvéjam, un trasta dibinatajs apnemas samaksat atrunato samaksu. Ligums
ir janoslédz rakstveida. Savukart 6: 312. pants strikti nosaka, ka parvaldamie aktivi
nedrikst tikt sajaukti ar fiduciara personigajiem aktiviem vai citiem aktiviem, ko vins
parvalda, un fiduciaram atseviski jauzskaita parvaldamie aktivi. Jebkura cita vienosanas
nav spéka. Parvaldamo aktivu sastavdalas, kas tiek turétas atseviski no fiduciara aktiviem
un citiem parvaldamiem aktiviem un tiek noraditas ka parvaldamie aktivi, tiks uzskatitas
par parvaldamajiem aktiviem, ja vien nav pieradits pretéjais. Fiduciara personigie aktivi,
kas netiek atspoguloti ka parvaldamie aktivi, tiks uzskatiti par fiduciara personigajiem
aktiviem, ja vien nav pieradits pretéjais. Parvaldamo aktivu aizsardziba ir noteikta
6: 313. panta. Ne fiduciara laulatajam vai majsaimniecibas partnerim, ne personigajiem
kreditoriem vai fiduciara citu parvaldamo aktivu kreditoriem nav tiesibu vérst prasibu
pret jebkuriem parvaldamajiem aktiviem. Gan labuma guvéjam, gan trasta dibinatajam
ir tiesibas celt prasibu pret fiduciara laulato vai majsaimniecibas partneri, fiduciara
personigajiem kreditoriem vai fiduciara citu parvaldamo aktivu kreditoriem, lai tiktu
noskirti atseviski parvaldamie aktivi.

Labuma guvéja un to kreditoru tiesibas tiek atrunatas Civilkodeksa 6: 314. panta.
Labuma guvéjam ir tiesibas izprasit no fiduciara parvaldamos aktivus un iendkumus no
tiem saskana ar noslégto ligumu. Savukart labuma guvéja kreditori ir tiesigi celt prasijumu
pret parvalditajiem aktiviem tikai no briza, kad minétie aktivi vai ienakums no tiem tiek
nodots labuma guvéjam. Gan trasta dibinatajs, gan labuma guvéjs ir tiesigi parbaudit
fiduciara veiktas darbibas saistiba ar parvaldamajiem aktiviem. Parbaudes izmaksas sedz
trasta dibinatajs vai labuma guvéjs saskana ar Civilkodeksa 6: 315. pantu. Civilkodeksa
6: 316. pants stingri noteic, ka nedz trasta dibinatajs, nedz labuma guvéjs nevar dot
nekadus rikojumus fiduciaram; jebkuri pretéji noteikumi nav spéka esosi.

*

Lai ari Ungarijas Civilkodeksa anglu valodas versija trasta dibinataja apzimésanai tiek
lietots termins the principal, ko parasti latviesu valoda tulko vienkarsi ka “principals”,
tomér autors dod prieksroku klasiskajai terminologijai, kas saistita ar trastiem.
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Fiduciara galvenie uzdevumi un pienakumi ir noteikti Civilkodeksa 6: 317. panta
un turpmakajos pantos. Fiduciara galvenais pienakums ir rikoties péc iespéjas labak
labuma guvéja interesés, kas izriet no uzticibas attiecibam. Ievérojot sapratigu komer-
cialo praksi, fiduciaram ir pienakums pasargat parvaldamos aktivus no paredzamiem
riskiem. Fiduciaram aktivu parvaldi$ana ir javeic ta, lai varétu nosegt jebkuras saistibas,
kas izriet no parvaldamajiem aktiviem. Fiduciaram ir tiesibas veikt aktivu izvieto$anu
saskana ar liguma noteiktajiem nosacijumiem un limitiem. Ja fiduciars to parkapj un
nelikumigi atsavina parvaldamos aktivus tresajai personai, trasta dibinatajam un labuma
guvéjam ir tiesibas atgit sadus aktivus un tos atjaunot starp parvaldamajiem aktiviem,
ja tre$a persona nav rikojusies laba ticiba. Sis noteikums attiecas ari uz gadijumiem,
kad parvaldamie aktivi ir kladas péc apgruatinati.

Civilkodeksa 6: 321. pants nosaka fiduciara atbildibu trasta dibinataja un labuma
guvéja prieksa. Saskana ar panta pirmo dalu fiduciars atbild par savu pienakumu par-
kapsanu gan trasta dibinatajam, gan labuma guvéjam saskana ar Ungarijas Civilkodeksa
visparéjiem noteikumiem par saistibu neizpildisanu. Neko nemaina situacija, ja fidu-
ciars nav sanémis atlidzibu par veiktajiem pienakumiem. Savukart 6: 321. panta tresa
dala nosaka, ka gan trasta dibinatajam, gan labuma guvéjam ir tiesibas celt prasibu pret
fiduciaru par jebkuru finansialu labumu, ko tas ir guvis, parkapjot savus pienakumus,
un $adu finansialu labumu péc tam var pievienot kopéjiem parvaldamajiem aktiviem.

Civilkodeksa 6: 326. panta uzskaititi Cetri gadijumi, kad fiduciarais aktivu parvaldes
ligums tiek izbeigts:

1) vairs nav aktivuy, ko parvaldit;

2) tris ménesu laika kop$ briza, kad fiduciars pazino par atkapsanos;

3) nav neviena fiduciara, kas parvalditu aktivus vairak neka tris ménesus no briza,

kad ir beidzies fiduciara pilnvaru termins;

4) trasta dibinataja naves gadijuma, ja vin$ bija vienigais labuma guvéjs.

Ja fiduciars atkapjas no amata, tad vina galvenais uzdevums ir darit visu iespéjamo,
kas ir labuma guvéja interesés. Lidzigi ka anglosaksu tiesibas, fiduciara aktivu parvaldes
liguma maksimalais termins ir piecdesmit gadu; ja liguma noteikts citadi, $ads punkts nav
spéka. Fiduciarais aktivu parvaldes ligums netiek izbeigts gadijuma, ja trasta dibinatajs
klast par fiduciara mantinieku; tapat tas netiek izbeigts trasta dibinataja, fiduciara vai
labuma guvéja naves vai likvidacijas gadijuma (ja tie ir juridiskas personas).

Kopuma Ungarijas jaunais reguléjums atbilst anglosaksu trastam un Treuhand
reguléjumam Vacija. Tomeér ir ari dazas atskiribas, ja més salidzinam Ungarijas trasta
versiju un anglosaksu tiesibas. Ungarijas Civilkodeksa fiduciaro aktivu parvaldes ligums
visvairak lidzinas skaidri izteiktajam trastam* [3, 13]. Prezuméjosais trasts** var izvei-
doties tikai iznémuma gadijumos (6: 321.(3) pants); vienlaikus Ungarija netiek reguléts

Skaidri izteiktais trasts, anglu val. — express trust.
* Prezuméjosais trasts, anglu val. — resulting trust.
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konstruktivais un labdaribas trasts. Fiduciaro aktivu parvaldes ligums ir janoformé rakst-
veida, savukart anglosaksu tiesibas trastu var radit mutvardos vai ar noteiktam darbibam.
Ungarija fiduciars par sniegtajiem pakalpojumiem sanem atlidzibu, savukart anglosaksu
tiesibas trasta parvaldniekam ka visparéjais noteikums ir veikt pienakumus bez maksas,
ja vien atlidziba nav pieligta.

Secinajumi
Ungarijas jaunievedums — fiduciaro aktivu parvaldes ligums — vélreiz pierada, ka nav

tiesisku problému parnemt romanu germanu tiesibu saimes valstis anglosaksu trastu. Ari
Latvija ir jaatgriezas pie diskusijas par trasta instrumenta parnemsanu materialajas tiesibas.

Fiduciary Asset Managament Contract
in the New Civil Code of Hungary

Abstract

The author briefly reviews the new type of contract — fiduciary asset management
contract, which was introduced recently in the new Civil code of Hungary. Following
the Czech Republic, Hungary is the second country in Eastern Europe, which has intro-
duced trust instruments in internal material law. The esence of the fiduciary asset man-
agement contract, management of the fiduciary assets and termination of it is discussed.

Keywords: Civil Code of Hungary, trust, fiduciary property, fiduciary.
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Kopsavilkums

Eiropas Parlamenta un Padomes 2011. gada 9. marta direktiva 2011/24/ES par
pacientu tiesibu piemérosanu parrobezu veselibas apripé noteikts, ka dalibvalstij ir
pienakums nodrosinat pacientiem pieejamas un parredzamas sidzibu procediras un
mehanismus, kas dod viniem iespéju lagt aizsardzibas lidzeklus saskana ar dalibvalsts
tiesibu aktiem, ja sniegtas veselibas apriipes dé] ir nodarits kaitéjums. Tadé] 2013. gada
25. oktobri Latvija péc Zviedrijas un Danijas parauga tika ieviests Arstniecibas riska fonda
koncepts. Ar 2013. gada 17. oktobra likumu tika grozits Pacientu tiesibu likums, kura
visparigi noteikti pacientu tiesibu aizsardzibas lidzekla, proti, Arstniecibas riska fonda
principi. Savukart fonda darbibu reglamenté Ministru kabineta 2013. gada 5. novembra
noteikumi “Arstniecibas riska fonda darbibas noteikumi”. Sis reguléjums nodrosina
pacientu tiesibas uz atlidzibu par pacienta dzivibai vai veselibai nodarito kaitéjumu.

Arstniecibas riska fonda darbibu nodrosina divas iestades, kas atrodas Veselibas
ministrijas tiesa padotiba, — Nacionalais veselibas dienests un Veselibas inspekcija.

Pétijuma tiek analizéta Arstniecibas riska fonda darbibas procesuala kartiba,
noteikta célonsakariba starp kaitéjumu personai un sniegto veselibas aprapi, ka ari
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skatits kompensacijas apméra noteiks$anas jautajums. Pétijuma tika identificétas vairakas
problémas, izdariti secinajumi par Arstniecibas riska fonda koncepta ieviesanas atbilstibu
Eiropas Parlamenta un Padomes 2011. gada 9. marta direktivas 2011/24/ES par pacientu
tiesibu piemérosanu parrobezu veselibas aprupé prasibam (vai normam), secinot, ka
direktivas prasibas nav implementétas pilnigi. Tika secinats, ka Arstniecibas riska fonda
darbibas noteikumi neatbilst Pacientu tiesibu likuma reguléjumam un procesualajiem
principiem, kas nodrosina personu tiesibas uz taisnigu tiesu, ka ari tika sniegti prieks-
likumi, lai uzlabotu Arstniecibas riska fonda reguléjumu.

Atslégvardi: pacientu tiesibas uz atlidzibu, Arstniecibas riska fonds.

levads

Eiropas Komisija secinajusi, ka 8—12 % Eiropas Savienibas slimnicas uznemto
pacientu cie$ ar veselibas aprupi saistitos negadijumos:

« no infekcijam, kas saistitas ar veselibas aprupi (aptuveni 25 % no visiem neveé-

lamajiem gadijumiem);

« no arstésanas kladam;

« no kirurgiskam kladam;

o no medicinas iekartu vai instrumentu darbibas traucéjumiem un klamém;

« no diagnostikas kladam;

o péc mediciniskajam parbaudém nesniegtas palidzibas dé] [8].

Latvijas Republikas Satversmes 111. panta noteikts, ka “valsts aizsarga cilvéku
veselibu [..]” [15].

Liguma par Eiropas Savienibas darbibu 168. panta 2. punkta noteikts, ka Savienibas
riciba papildina dalibvalstu politiku un ir vérsta uz to, lai uzlabotu sabiedribas veselibu,
veiktu slimibu profilaksi un novérstu draudus cilvéku fiziskajai un garigajai veselibai.
Sada riciba paredzéta ari cinai pret slimibam, kuras visvairak apdraud veselibu, veicinot
pétijumus par to céloniem, izplatiSanos un profilaksi, ka ari gadajot par sabiedribas
informésanu un izglito$anu par veselibas jautajumiem un nopietni parraugot parrobezu
veselibas apdraudéjumus, laikus bridinot par tiem un $os draudus apkarojot [18].

Uzlabojot iekséja tirgus darbibu un precu, personu un pakalpojumu brivu apriti,
Eiropas Parlaments un Padome 2011. gada 9. marta pienéma direktivu 2011/24/ES par
pacientu tiesibu pieméros$anu parrobezu veselibas aprapé [10]. Direktiva 2011/24/ES
noteikts dalibvalsts pienakums nodros$inat pacientiem pieejamas un parredzamas
studzibu procediras un mehanismus, kas dod viniem iespéju lugt aizsardzibas lidzeklus
atbilstigi dalibvalsts tiesibu aktiem, ja veselibas aprapes dél ir nodarits kaitéjums. Tadé]
2013. gada 25. oktobri Latvija péc Zviedrijas un Danijas parauga tika ieviests Arstniecibas
riska fonda koncepts.

Pétijuma tiek analizéta Arstniecibas riska fonda procesuala kartiba, célonsaka-
ribas starp kaitéjumu personai un sniegto veselibas apripi noteiksanas problematika
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un kompensacijas apméra noteik$anas jautajums. Pétijuma tiek izdariti secinajumi par
Arstniecibas riska fonda koncepta ievie$anas atbilstibu direktivai 2011/24/ES, Pacientu
tiesibu likumam un visparéjiem procesualajiem principiem, ka ari tiek sniegti priekslikumi
Arstniecibas riska fonda darbibas uzlabosanai.

Pacientu tiesibas uz atlidzibu

Arstniecibas personu atbildiba par pacienta veselibai nodarito kaitéjumu un
pacienta tiesibas uz atlidzibu visparigi noteiktas Arstniecibas likuma [4], likuma “Par
prakses arstiem” [17], Pacientu tiesibu likuma [24] un Civillikuma normas par liguma
sekam un atbildibas pienakumu (1587.-1634. p.), par neatlautu darbibu un vainas pakapém
(1635.-1650. p.), par miesas bojajumiem (2347.—2351. p.) [7]. Kops$ Pacientu tiesibu likuma
spéka stasanas pacientu tiesibas uz atlidzibu expressis verbis ir noteiktas Pacientu tiesibu
likuma 16. panta. Pacientu tiesibas sanemt kompensaciju ir noteiktas ari Eiropas Pacientu
tiesibu harta [9], kas gan nav normativs akts. Ar 2013. gada 17. oktobra likumu “Grozijumi
Pacientu tiesibu likuma” tika ieviests vél viens pacientu tiesibu aizsardzibas lidzeklis,
proti, Arstniecibas riska fonds, kura darbibu reglamenté Ministru kabineta 2013. gada
5. novembra noteikumi “Arstniecibas riska fonda darbibas noteikumi” [5] (turpmak — ari
ARF noteikumi). Sajos noteikumos tika veikti grozijumi ar Ministru kabineta 2016. gada
19. janvara noteikumiem Nr. 44 “Grozijumi Ministru kabineta 2013. gada 5. novembra
noteikumos Nr. 1268 “Arstniecibas riska fonda darbibas noteikumi”” [12].

Pacientam ir tiesibas uz atlidzibu par:

1) veselibai vai dzivibai nodarito kaitéjumu (ari moralo);

2) arstniecibas izdevumiem.

Atlidzibu no Arstniecibas riska fonda izmaksa kop$ 2014. gada 1. maija par kaité-
jumu, kas nodarits pacientam péc 2013. gada 25. oktobra.

Tadéjadi kops 2013. gada 25. oktobra ir mainijusies pacientu tiesibu uz atlidzibu
procesuala paradigma. Lidz 2013. gada 25. oktobrim persona, kurai arstniecibas procesa
nodarits kaitéjums, t. i., pacients, veselibai nodarita kaitéjuma kompensaciju prasija
no arstniecibas iestades vai arstniecibas personas. Stridu gadijuma $o pacienta prasibu
izskatija tiesa civilprocesuala kartiba. Ari Sobrid tiesas prasibas kartiba izskata lietas
par pacienta dzivibai vai veselibai nodarita kaitéjuma, kas nodarits lidz 2013. gada
25. oktobrim, piedzinu. Bet lietam par pacienta dzivibai vai veselibai nodarito kaitéjumu
péc 2013. gada 25. oktobra ir radits ipass administrativi tiesisks mehanisms jeb pacientu
tiesibu aizsardzibas lidzeklis, jau minétais Arstniecibas riska fonds. Ar jauna koncepta
ieviesanu ir notikusi procesualo principu izmaina. Civilprocesualos principus — pusu
sacikstes un pusu lidztiesibas — aizstaj objektivas izmeklésanas princips un citi admi-
nistrativa procesa principi.

Arstniecibas riska fonda visparéjie principi ir noteikti Pacientu tiesibu likuma
17. panta, bet fonda darbibu reglamenté ARF noteikumi. Arstniecibas riska fonda
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institucionala uzbave ir duala, proti, ta organizaciju nodrosina divas Veselibas minis-
trijas tie$as padotibas iestades:

1) Veselibas inspekcija (veic ekspertizi, sagatavo atzinumu un nosaka kaitéjuma
apmeéru procentos, ka ari vérté arstniecibas izdevumu saistibu ar pacientam
nodarita kaitéjuma seku mazinasanu vai novérsanu);

2) Nacionalais veselibas dienests (administré Arstniecibas riska fonda lidzeklus
un, pamatojoties uz inspekcijas atzinumu, pienem lémumu par atlidzibas izmak-
sasanu vai par atteikumu to izmaksat, ka ari izmaksa atlidzibu no Arstniecibas
riska fonda).

Atbilstosi Pacientu tiesibu likuma 17. panta otrajai dalai Nacionala veselibas
dienesta lémumu un ricibu attieciba uz pacientam izmaksajamo atlidzibu no Arstniecibas
riska fonda var apstridét Veselibas ministrija. Veselibas ministrijas lemumu var parsiadzét
tiesa Administrativa procesa likuma noteiktaja kartiba. Pacientam nav tiesibu apstridét
Veselibas inspekcijas atzinumu.

Administrativais process Veselibas inspekcija

Butiskako Arstniecibas riska fonda darba dalu paveic Veselibas inspekcija, jo
svarigakie jautajumi ir $adi:

« maksat vai nemaksat kompensaciju par veselibai nodarito kaitéjumu;

« cik lielai jabut $ai kompensacijai.

Veselibas inspekcija veic ekspertizi, sagatavo atzinumu un nosaka kaitéjuma apmeéru
procentos, ka ari vérté arstniecibas izdevumu saistibu ar pacientam nodarita kaitéjuma
seku mazinasanu vai novérsanu.

Apspriezot Veselibas inspekcijas atzinuma tiesisko dabu, secinams, ka tas nav nedz
administrativs akts, nedz starplémums administrativaja procesa, bet tas ir pieradisanas
lidzeklis specifiska administrativaja procesa — eksperta atzinums. To galvenokart raksturo
atzinuma autors vai autori — personas ar specifiskam zinasanam, kuras sniedz specifisku
viedokli par specifisku gadijumu, kuru novértéjot, nepieciesamas specialas zinasanas
nozaré. Ne Pacientu tiesibu likuma, ne ARF noteikumos nav paredzéta kartiba, ka rikoties,
ja Veselibas inspekcijas sagatavotais atzinums pieradijuma novértésanas procesa izradas
nepielaujams vai neticams (domajams, ka par attiecinamibu stridu nebus). Visparigi
no administrativa procesa reguléjuma [2] izriet $ada notikuma gaita: ja administrativa
procesa ietvaros iestadé vai tiesa radisies Saubas par konkrétas ekspertizes atzinuma
pielaujamibu vai ticamibu, Nacionala veselibas dienesta lemums par atlidzibas izmak-
sasanu vai par atteikumu izmaksat atlidzibu ir atcelams, un administrativais process ir
jasak no jauna.

Administrativa procesa sakuma Veselibas inspekcija savac informaciju, iepazisto-
ties ar dokumentiem, kas sanemti no iesniedzéja, un pieprasot no arstniecibas iestadém
pacienta mediciniskos dokumentus.
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Informacijas ieguves procesa Veselibas inspekcija ir tiesiga pieaicinat citas arst-
niecibas personas, to skaita arstniecibas personu profesionalo asociaciju parstavjus
un galvenos specialistus. Kaut ari ARF noteikumos nav konkréti noradita $o pieaici-
nato personu loma, tomér atbilstigi ratio legis $is personas ir eksperti, kam butu jadod
atzinums par specifiskiem, ar medicinas zinatni saistitiem jautdjumiem konkréta lieta.
ARF noteikumi nesatur kadu reguléjumu par prasibam pieaicinamiem ekspertiem, ari
prasibam péc neitralitates un neieinteresétibas konkréta lieta vai attieciba uz ekspertu
kompetenci. Atziméjams, ka ARF noteikumi nesatur kadu reguléjumu par ekspertu
pienakumiem un atbildibu par informacijas apjomu, ar ko Veselibas inspekcija iepazistina
pieaicinatos ekspertus, t. sk. ekspertu atbildibu par dienesta un sensitivas informacijas
saglabasanu noslépuma. Pasreiz pastav iespéja, ka Veselibas inspekcija var pieaicinat
ekspertu, kurs var bat ieintereséts lietas iznakuma un kuru, visticamak, iepazistinas
ar sensitivu un aizsargajamu informaciju, bet vin$ netiks bridinats par atbildibu, ja $o
informaciju izpaudis. Jauzsver (vai janorada), ka atlidzibas prasijuma iesniedzéjs netiek
informéts par pieaicinamiem ekspertiem un iesniedzéjam nav tiesibu izteikt viedokli
vai pieteikt noraidijumu.

Zinatniskaja literatara, raksturojot Latvijas “medicinas lietu” nakotni, noradits,
ka javeido starptautiskas ekspertu komisijas, jo Latvija ir Joti maza valsts un pieaicinamo
ekspertu skaits ir stipri ierobezots [11, 238]. Sis viedoklis loti trapigi raksturo Latvijas
situaciju, un tadel sevigki batiski ir ARF noteikumos paredzét konkrétu ekspertu atbils-
tibas reguléjumu.

Seit minétais ir vértéjams ka Arstniecibas riska fonda reguléjuma triakumi, kas
janovérs, veicot atbilsto$us grozijumus ARF noteikumos.

ARF noteikumu 8.3. punkta ir paredzétas Veselibas inspekcijas tiesibas “pieprasit,
lai komisija (ne mazak ka triju arstniecibas personu sastava, ja nepiecie$ams, pieaicinot
specialistus no citam arstniecibas iestadém), ko izveidojis tas arstniecibas iestades vadi-
tajs, par kuru ir sanemts atlidzibas prasijuma iesniegums, veiktu izvértéjumu un sniegtu
inspekcijai viedokli par kaitéjuma esibu vai neesibu un kaitéjuma apmeéru”. Pétijuma
autoru vértéjuma $ads noteikums vérsts uz to, lai parkapéjs pats novértétu savu kladu,
tapéc tas ir nekas cits ka likumdosanas brakis. Jau romiesu tiesibas tika attistits proce-
sualais princips nemo iudex in causa sua (neviens nav tiesnesis pasa lieta). Autoru ieskata,
$1 norma neatbilst tiesibam uz taisnigu tiesu saturu (Latvijas Republikas Satversmes
92. pants [15] un Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas 6. pants) [6].

Veselibas inspekcija, veicot ekspertizi, ir paredzéts ekspertét tikai pacienta medi-
ciniskos dokumentus, bet nav paredzéta iespéja veikt pasa pacienta apskati un iztauju.
Péc butibas $aja procesa pacients var izteikties tikai vienu reizi — iesniedzot iesniegumu
Nacionalaja veselibas dienesta. Minétaja saskatama objektivas izmeklésanas principa
ignorésana. Sis reguléjums sasaurina pacientu tiesibas uz atlidzibu tadéjadi, ka atnem
$ai procedurai objektivitati.
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Célonsakariba starp kaitéjumu personai
un sniegto veselibas apruapi

Arstniecibas riska fonda mérkis, kas definéts direktiva 2011/24/ES, ir nodrosinat,
lai pacientiem ir pieejamas parredzamas sidzibu procediras un mehanismi, kas dod
viniem iespéju lagt aizsardzibas lidzeklus saskana ar dalibvalsts tiesibu aktiem, ja sniegtas
veselibas apripes dél ir nodarits kaitéjums.

Jaapskata, ka tiek konstatéta célonsakariba starp kaitéjumu personai un sniegto
veselibas aprapi.

ARF noteikumos ir paredzéts, ka Nacionalais veselibas dienests pienem lemumu
par atteikumu izmaksat atlidzibu, ja nav konstatéta célonsakariba starp kaitéjumu un
arstniecibas personas veikto darbibu vai bezdarbibu arstniecibas procesa. Célonsakaribas
esamibu vai neesamibu konstaté Veselibas inspekcija.

Tas, ka japarbauda, vai konkréta riciba ir izraisijusi konkrétas negativas sekas, jau
romies$u tiesibas ieguva formulu conditio sine qua non (prieksnoteikums, bez kura né).
Ar $is formulas palidzibu ari masdienas noskaidro tos apstaklus, bez kuriem kaitigais
notikums nevarétu iestaties, tatad — kuri ir céloniska sakara ar nodarijumu [28]. Si
koncepcija ir atrodama ari ARF noteikumos, kuru 12.1. punkta paredzéts, ka Nacionalais
veselibas dienests pienem lémumu par atteikumu izmaksat atlidzibu, ja nav konstatéta
célonsakariba starp kaitéjumu un arstniecibas personas veikto darbibu vai bezdarbibu
arstniecibas procesa.

Eiropas valstis, pieméram, Vacija, Apvienotaja Karalisté, Francija, Spanija un Italija,
$is princips darbojas kriminaltiesibas [11, 100]. PieradiSanas teorija pastav jédziens
“pieradisanas standarts”, kas attiecas uz limeni vai pakapi, kada jabat istenotai pieradi-
$anas nastai. Tas ir parliecibas vai iespéjamibas limenis, ko pieradijumiem jarada fakta
izlemeéju prata; tas ir standarts, kada fakta izléméjiem ar pieradijumu starpniecibu jatiek
parliecinatiem no tas stridus puses, uz kuru gulstas pieradisanas nasta [26, 150—151].
Pieradisanas standarta veidi ir “arpus sapratigaim $aubam” un “iespéjamibu parsvars”.
Pieradisanas standartu “arpus sapratigam $aubam” izmanto procesos, kuros ka proce-
sualais princips darbojas nevainiguma prezumpcija, kas ari nosaka §1 pieradisanas
standarta saturu. Latvija to lieto kriminalprocesa un administrativo parkapumu pro-
cesa (t. s. “mazaja kriminalprocesa”), kur pieradisanu realizé apstadzibas puse. Savukart
kriminalprocesa un administrativo parkapumu procesa, kur pieradisanas nasta ir
parnesta uz aizstavibas pusi, lieto pieradiSanas standartu “iespéjamais parsvars” [26,
151-154). So pieradisanas standartu lieto ari civillietas, un, péc autoru domam, tas ir
lietojams ari administrativaja procesa, t. sk. administrativaja procesa Arstniecibas riska
fonda ietvaros. Tas nozimé, ka célonsakaribas konstatésanas formula conditio sine qua
non nav lietojama, konstatéjot célonsakaribu starp kaitéjumu un arstniecibas personas
veikto darbibu vai bezdarbibu arstniecibas procesa.

Eiropas tiesiskaja telpa ir izstradats doktrinals dokuments Eiropas deliktu tiesibu
principi (The Principles of European Tort Law, turpmak — EDTP) [27], kam gan tiesas
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piemérojamibas nav, bet kas var kalpot ka doktrinals avots. EDTP paredz tadus célo-
nibas veidus ka vienlidz nozimigi (konkuréjosi) céloni (EDTP 3:102. pants), alternativie
céloni (EDTP 3:103. pants), potencialie céloni (EDTP 3:104. pants) un nenoteikta daléja
céloniba (EDTP 3:105. pants) [27]. Sie Eiropas deliktu tiesibu principos noraditie célo-
nibas konstatésanas veidi butu lietojami, konstatéjot célonsakaribu starp kaitéjumu un
arstniecibas personas veikto darbibu vai bezdarbibu arstniecibas procesa. Autoriem uz $i
raksta sagatavosanas bridi nav zinu, kadus célonibas veidus respekté Veselibas inspekcija,
veicot ekspertizes, bet $is jautajums ir turpmako pétijumu darba kartiba.

ARF noteikumos ir paredzéts, ka Nacionalais veselibas dienests pienem lemumu
par atteikumu izmaksat atlidzibu, ja organu vai audu anatomisks bojajums vai funkciju
traucéjums ir saistits ar veikto arstniecibu, tacu nav radies arstniecibas personas nepro-
fesionalas ricibas dél. Minéto apstakli konstaté Veselibas inspekcija. Pacientu tiesibu
likuma 16. panta pirmaja dala paredzéts, ka pacientam ir tiesibas uz atlidzibu par vina
dzivibai vai veselibai nodarito kaitéjumu (arl moralo kaitéjumu), kuru radijusi apstakli
arstniecibas laika. Minétais apstaklis var rasties, pieméram, no kliniskas infekcijas, kuras
izcelsmé nebiis iespéjams vainot arstniecibas personas neprofesionalu ricibu, vai ari,
pieméram, jatrogénas kladas dél.

Péc profesora A. Lieljuksa iedalijjuma izskir kladas, ko pacienta veselibas aprapé
pielauj arstniecibas persona, un tas ir s$adas: deontologiskas kludas, diagnostikas kladas,
arstniecibas kladas. Papildus sim profesors A. Lieljuksis min ari jatrogénas kladas, t. i.,
kladas, kuras veselibas apriipes procesa pielavusi arstniecibas persona, bet kuras nav
bijusas novérsamas [20, 679].

Deontologiskas kladas (saistitas ar arstniecibas personu saskarsmi un attieksmi
pret pacientiem un uzvedibas normu parkaps$anu attieciba pret pacientiem) ari var bt
vismaz “nenoteikta daléja céloniba” (EDTP 3:105. pants) ar pacienta veselibai nodarito
kaitéjumu, jo medicinas zinatné ir atzits, ka psihosomatiskie mehanismi var izraisit
pacienta veselibas stavokla pasliktinasanos [3].

Diskutéjams ir jautajums, vai diagnostikas kladas vienmeér izcelsies arstniecibas
personas neprofesionalas ricibas dél. Minéto kladu célonis var bat gan klame diagnostikas
iekartas, gan objektivi nepietiekamu zinasanu vai pétijumu dél, gan iespéjami citi céloni,
bet ne arstniecibas personas neprofesionala riciba. Tomeér tiesi diagnostikas kliadas var
but iemesls kaitéjumam sniegtas veselibas apripes dél. ARF noteikumu 12.2. punkta
norma izslédz pacienta tiesibas uz atlidzibu diagnostikas un jatrogéno kladu gadijuma.

Zviedrija, kuras modelis nemts par paraugu Arstniecibas riska fonda izveidei
Latvija, tiek kompenséti zaudéjumi, kas radusies:

» nepareizas veselibas aprapes (pacienta izmeklésanas, apripes, arstéSanas vai
lidziga pasakuma) dél ar prezumpciju, ka varéja no kaitéjuma izvairities, ja
jautajums ir neskaidrs;

« medicinas tehnikas vai slimnicu aprikojuma dél;

» nepareizas diagnozes rezultata;
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« infekcijas, kas radusies pacienta izmeklésanas, aprapes, arstésanas vai lidziga
pasakuma dél;

« negadijuma dél, kas noticis saistiba ar pacienta izmeklésanu, aprupi, arstésanu
vai lidzigu pasakumu vai pacienta transportésanas laika, vai saistiba ar uguns-
gréku, vai citu bojajumu veselibas aprapes telpam un aprikojumam;

o parkapuma vai farmacijas prieksrakstu neievérosanas rezultata [29].

Redzams, ka Zviedrijas likuma par pacientam nodarito kaitéjumu (patients-
kadelag), atskiriba no ARF noteikumiem, paredzétas gan deontologiskas kludas, diag-
nostikas kltdas un jatrogénas kladas, ka ari dazadi apstakli arstniecibas laika visplasakaja
nozime.

Tadél] secinams, ka ARF noteikumu 12.1. punkts un 12.2. punkts nepamatoti
sasaurina Pacientu tiesibu likuma 16. panta pirmas dalas tvérumu, no kompensacijas
mehanisma izslédzot deontologiskas klidas, diagnostikas kladas un jatrogénas kladas,
ka ari apstaklus arstniecibas laika.

Tapat secinams, ka direktiva 2011/24/ES ir implementéta nepilnigi, jo dalibvalstim
savos normativajos un administrativajos aktos bija japaredz pieejamas siidzibu proce-
daras un mehanismi, ja sniegtas veselibas aprapes dél ir nodarits kaitéjums, nesasaurinot
cietuso pacientu tiesibas uz atlidzibu ar noteikumiem par célonsakaribas esamibu starp
kaitéjumu un arstniecibas personas veikto darbibu vai bezdarbibu arstniecibas laika.

Kompensacijas apmérs

Lidz Arstniecibas riska fonda koncepta ievie$anai stridus par pacientu veselibai
nodarito kaitéjumu izskatija visparéjas jurisdikcijas tiesa civilprocesuala kartiba. Sajos
gadijumos kompensaciju maksaja arstniecibas iestades vai arstniecibas personas, vai
apdros$inatajs, ja atbilstosi ligumam iestajas apdrosinasanas gadijums. Kompensaciju
par pacientu veselibai nodarito kaitéjumu bija iespéjams pieteikt vienlaikus ar kriminal-
lietas iztiesasanu apsidzibas péc Kriminallikuma 138. panta pirmas vai otras dalas.
Atseviskos gadijumos tas ari tika darits, bet tomér tas nebija ipasi populari, jo piedzit
ievérojamu kompensaciju no fiziskas personas varéja izradities nereali.

Arstniecibas riska fonda koncepts, darbojoties péc obligatas apdrosinasanas prin-
cipiem, izslédz ari arstniecibas iestazu un arstniecibas personu nelabvéligu mantisku
risku Pacientu tiesibu likuma 16. panta otraja dala noteikto limitu robezas (par pacienta
dzivibai vai veselibai nodarito kaitéjumu (arl moralo kaitéjumu) — ne vairak ka 142 290 eiro,
par pacientam raditiem arstniecibas izdevumiem — ne vairak ka 28 460 eiro). Tomér
Seit ir japakavéjas pie jautajuma, kada varétu but pacienta potenciala riciba, ja vins
uzskata, ka Pacientu tiesibu likuma 16. panta otraja dala noteiktie limiti nekompensé
nodarito kaitéjumu pilna apmeéra. Sada gadijuma pacients varétu vérsties civilpro-
cesuala kartiba ar prasibu tiesa. Tapéc secinams, ka arstniecibas iestades un personas
no negativajam mantiskajam sekam profesionalas neveiksmes vai neuzmanibas dél
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tiks pasargatas tikai gadijumos, ja cietusie pacienti bas apmierinati ar Arstniecibas
riska fonda izmaksato summu.

Vienlaikus jaatceras, ka Arstniecibas riska fonda mérkis, kas definéts direktiva, ir
nodrosinat, ka pacientiem ir pieejamas parredzamas siidzibu procediras un mehanismi,
kas dod viniem iespéju lagt aizsardzibas lidzeklus saskana ar dalibvalsts tiesibu aktiem,
ja sniegtas veselibas apripes dél ir nodarits kaitéjums. Sis direktivas mérkis netiek sa-
sniegts, ja Pacientu tiesibu likuma 16. panta otraja dala noteiktie limiti nekompensé
pacientam nodarito kaitéjumu pilna apméra, un $ada situacija var izveidoties nosacitas
“dzivibas cenas” gadijuma — 142 290 eiro apméra.

Kompensacijas apméra jautajums ir ciesi saistits ar tas noteiksanas kritérijiem.
ARF noteikumos paredzéts, ka kaitéjuma (ari morala kaitéjuma) smaguma pakapi
procentos inspekcija nosaka atbilsto$i ARF noteikumu 2. pielikumam, nemot véra ARF
noteikumu 9. punkta noteiktos kritérijus, un tie ir sadi:

« veselibas stavoklis, slimibas raksturs un smagums arstniecibas procesa sakuma;

« slimibas paredzama norises gaita, veicot atbilstosu arstésanu, un célonsakariba
starp arstniecibas personas darbibu vai bezdarbibu un arstniecibas rezultata
radusos kaitéjumu;

 pacienta lidzdaliba (lidzestiba) savas veselibas aprupé, tas nozime un ietekme
uz arstniecibas procesa norisi;

 kaitéjuma smagums kopsakara ar nepieciesamas arstésanas ilgumu un arsté-
$anas izdevumiem;

« arstniecibas procesa radusies neparedzamie veselibas traucéjumi, kas ir vai nav
saistami ar konkrétas saslim$anas arstésanu, arstniecibas personas darbibu
vai bezdarbibu;

o arstniecibas personas ieguldijums pacienta veselibas stavokla uzlabosana,
atjauno$ana;

« apstakli un vide arstniecibas iestadeé;

« cik pilnigi un pienacigi arstniecibas persona veica savus pienakumus pacienta
arstéSanas laika;

« vai arstniecibas iestadei ir bijusi pieejami visi nepieciesamie resursi, lai no-
vérstu kaitéjuma rasanas céloni;

o arstniecibas personas darbibas atbilstiba Arstniecibas likuma 9.1. panta
pirmajai dalai.

ARF noteikumu anotacija [21] nav atrodams izskaidrojams, péc kadiem principiem
tika atlasiti noteikumu 9. punkta noraditie kritériji. Dazi no tiem izsauc neizpratni, jo ka
gan pacienta tiesibas uz atlidzibu varétu ietekmét “apstakli un vide arstniecibas iestadé”
vai ari kritérijs “vai arstniecibas iestadei ir bijusi pieejami visi nepiecieSamie resursi, lai
novérstu kaitéjuma rasanas céloni”. Ja pacienta veselibai ir nodarits kaitéjums un tas ir
céloniska sakara ar apstakliem arstniecibas laika (ka tas noteikts Pacientu tiesibu likuma
16. panta), vai pacients batu vainojams, ka vins$ iestajies arstniecibas iestadé, kura “apstakli
un vide” ir slikti vai gluzi pretéji — labi? Tapat — vai un ka pacients var ietekmét to, vai

— 91 —
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“arstniecibas iestadei ir bijusi pieejami visi nepiecieSamie resursi, lai novérstu kaitéjuma
rasanas céloni”? Diskutéjams ir jautajums par to, vai ir javérté “arstniecibas personas
ieguldijums pacienta veselibas stavokla uzlabosana, atjaunosana”, “cik pilnigi un pienacigi
arstniecibas persona veica savus pienakumus pacienta arstésanas laika”, vai “arstniecibas
personas darbibas atbilstiba Arstniecibas likuma 9.1. panta pirmajai dalai”, kura noteikts:
“Arstniecibu veic atbilstosi kliniskajam vadlinijam vai arstnieciba izmantojamo metozu
un zalu lietosanas drosibas un arstésanas efektivitates novértéjumam, kas veikts, ievérojot
uz pieradijumiem balstitas medicinas principu”. Sie péc bitibas ir arstniecibas personas
pienakumi. Ja, veicot arstniecibu, viss tika darits atbilstosi vislabakajai sirdsapzinai, labai
kliniskajai praksei un vadlinijam, ka ari ievérojot uz pieradijumiem balstitas medicinas
principu, bet pacienta veselibai vienalga ir nodarits kaitéjums, vai $is gadijums nav
tads, lai sanemtu atlidzibu no Arstniecibas riska fonda, kas péc butibas ir valsts reguléta
un specifiska apdros$inasana. Tadé] autori ierosina svitrot ARF noteikumu 9. punkta
6.—10. apakspunktu ka neatbilstosus ARF koncepta bitibai.

ARF noteikumu 2. pielikuma ir noteikts aptuvena nodarita kaitéjuma smaguma
apmeérs procentos. Ja nav laikus diagnosticéta saslim$ana un (vai) nav nodro$inata
adekvata arstésana, un tas izraisija pacienta navi, nodarita kaitéjuma smaguma apmeérs
tiek noteikts no 0 lidz 100 procentiem. Attieciba uz citiem nodarita kaitéjuma veidiem
smaguma apmeérs tiek noteikts no 0 % lidz 30 %, 50 %, 70 % vai 100 %. Ka redzams,
nodarita kaitéjuma smaguma apmeéri ir neskaidri, bez labi saprotamiem piemérosanas
noteikumiem, un tie nenodro$ina, lai lidzigos un salidzinamos gadijumos nodarita
kaitéjuma smaguma apmeérs butu lidzvértigs. Ari ARF noteikumu 9. punkta noradito
kritériju ietekme uz kaitéjuma smaguma procentualo apméru ir nekonkréta un atstata
Veselibas inspekcijas ka tiesibu piemérotaja zina.

Normativajos aktos, kas regulé lidzigas tiesiskas attiecibas, proti, Ministru kabi-
neta 2014. gada 17. jinija noteikumos Nr. 340 “Noteikumi par apdro$inasanas atlidzibas
apméru un aprékinasanas kartibu par personai nodaritajiem nematerialajiem zaudé-
jumiem” [23] (turpmak — apdrosinasanas atlidzibas noteikumi) ir noteikta konkréta
apdrosinasanas atlidzibas apméra aprékinasanas kartiba, neatstajot vietu diskusijam un
neskaidriem kritérijiem, kuru piemeéro$anas metodologija nav saprotama. Apdro$inasanas
atlidzibas noteikumos atlidzibu aprékina atbilsto$i miesas bojajumu smagumu pakapei,
katru miesas bojajumu smaguma pakapi piesaistot konkrétam minimalo ménesalgu
skaitam. Pieméram, ja cietusajai personai ir smagi miesas bojajumi, t. s. bazes likme ir
25 minimalo ménesa darba algu apmeéra, ja vidéji miesas bojajumi — 15 minimalo ménesa
darba algu apmér4, ja viegli miesas bojajumi — piecu minimalo ménesa darba algu apméra,
bet, ja miesas bojajumi rada veselibas traucéjumu lidz ses$am dienam, t. i., nesasniedz
vieglu miesas bojajumu pakapi, pienem, ka t. s. bazes likme ir vienas minimalas ménesa
darba algas apmeéra. Papildu $ai kompensacijas dalai saskana ar tabula noraditiem
atlidzibas aprékinasanai piemérojamiem procentiem tiek aprékinata kompensacijas dala
par katru miesas bojajuma veidu, pieméram, par konkrétu kaulu lizumiem, konkrétu audu
un organu bojajumiem, kas izsauc funkciju traucéjumus, reizinot to ar bazes koeficientu

—9)
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10 minimalo ménesa darba algu apméra. Atseviski kritériji ir noteikti par cietusas per-
sonas sapém un garigajam cieSanam sakroplojuma vai invaliditates dél, ka ari saistiba
ar apgadnieka, apgadajama vai laulata navi vai 1. grupas invaliditati. So apdrosina-
$anas atlidzibas noteikumu pielikuma minétie apdrosinasanas atlidzibas aprékinasanai
piemérojamie procenti tika noteikti, nemot véra nelaimes gadijumu apdrosinasana
piemeérojamos procentus, Valsts darba nespéjas arstu ekspertizes komisijas noteiktos
invaliditatei piemérojamos procentus un Tiesu medicinas ekspertizes praksé piemeéro-
jamos procentus [22].

Zinatniskaja literattira tiek pausts viedoklis, ka apdrosinasanas atlidzibas noteikumi
satur loti detalizétu personai radito miesas bojajumu gradaciju un metodologiju, kurai
atbilstosi teorétiski batu iespéjams aprékinat kompensacijas apméru visas lietas, kuras
personam prettiesiskas ricibas rezultata nodariti miesas bojajumi un radits nemantiskais
kaitéjums, un tadé] nebatu pamata uzskatit, ka $ajos noteikumos atrodamo kritériju un
metodologijas izmanto$ana nevarétu tikt piemérota ari attieciba uz citam tiesiskajam
attiecibam [13]. Péc autoru domam, nedrikst aizmirst, ka apdrosinasanas atlidzibas notei-
kumu reguléta situacija attiecas uz negadijumiem celu satiksmé, kur atbildiba par sekam
iestajas atbilstosi stingras atbildibas (strict liability) konceptam. Apdrosinasanas atlidzibas
noteikumos paredzéta metodologija nebiitu piemérojama attieciba uz tiSos noziedzigos
nodarijumos cietusajiem. Ari medicina ir sarezgitaka joma, salidzinot ar celu satiksmes
negadijumiem. Nosakot kompensacijas apméru, ir janem véra ARF noteikumu 9. punkta
noteiktie kritériji, ipasi, pacienta lidzdaliba (lidzestiba) savas veselibas apripé, tas nozime
un ietekme uz arstniecibas procesa norisi. Tadé] apdrosinasanas atlidzibas noteikumi
nav izmantojami, nosakot atlidzibu par pacienta dzivibai vai veselibai nodarito kaite-
jumu, bet sie apdrosinasanas atlidzibas noteikumi ir labs paraugs, ka var metodologiski
un detalizéti izveidot atlidzibas (kompensacijas) aprékinasanas modeli. Pétama jauta-
juma konteksta secinams, ka ARF noteikumi nesatur salidzinamas detalizacijas pakapes
metodologiju.

Latvijas Republikas Augstakas tiesas tiesu prakses apkopojuma “Tiesu prakse
par morala kaitéjuma kompensaciju kriminalprocesa 2010/2011” 3. pielikuma ir tabula,
kura noraditas rekomendéjamas summas, kuras “tiesas varétu piedzit” [14]. Ari citas
Eiropas valstis pieeja ir lidziga. Italija, Spanija un Francija kompensaciju par neman-
tisku kaitéjumu nosaka ar specialu tabulu palidzibu, bet Vacija un Apvienotaja Karalisté,
kur ari ir tabulas, tas atskiriba no pirmas valstu grupas, veido nevalstiskais sektors [1].

Latvijas tiesiskaja telpa pastav stridi, vai apdrosinasanas atlidzibas noteikumos
ietverta konkréta metodologija nerada ierobezojumus izmaksajamas atlidzibas ap-
mériem [19], jo moralas kompensacijas apmeérs ir saistits ar personas subjektivo pasno-
vértéjumu. Ari péc autoru domam, ir diezgan divaini konstatét, ka cilvéka dzivibas cena
atbilstosi Pacientu tiesibu likuma 16. panta otras dalas pirmajam punktam ir “ne vairak
ka 142 290 eiro”. Tomeér, péc autoru ieskata, s t. s. konkrétas metodologijas jeb “tabulu”
pieeja, ko kritizé ne tikai Latvija un kas neparprotami novienado cietusos neatkarigi no
subjektiva pasnovértéjuma, rada tik loti nepieciesamo tiesisko stabilitati un tiesu prakses
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prognozéjamibu, kas ir lielaks ieguvums, salidzinot ar “tiesas ieskata” pieeju. Stridi par
to, kura pieeja ir labaka, tik driz nerims. Vacija kritika tiek veltita ari tam, kadi spriedumi
tiek ieklauti “sapju naudas tabulas” (Schmerzensgeldtabellen), noradot, ka tam nav
ne zinatniska, ne statistiska pamatojuma [25]. Ari Latvija — Pacientu tiesibu likuma
anotacija [16] — nav atrodams pamatojums, kadé] atlidzibas apmeérs ir tiesi tads, ka
noteikts likuma.

Tiesiskas skaidribas dé] ARF noteikumi batu jagroza, nosakot, ka konkréti ARF
noteikumu 9. punkta noraditie kritériji ietekmé kaitéjuma smaguma procentualo apméru.

Secinajumi

Veselibas inspekcijas atzinums, kas gatavots Arstniecibas riska fonda procesa, ir
pieradisanas lidzeklis specifiska administrativaja procesa.

Ja administrativa procesa ietvaros iestadé vai tiesa radisies $aubas par konkrétas
ekspertizes atzinuma pielaujamibu vai ticamibu, ir atcelams Nacionala veselibas dienesta
lémums par atlidzibas izmaksasanu vai par atteikumu izmaksat atlidzibu, un adminis-
trativais process jauzsak no jauna.

Arstniecibas riska fonda darbibas noteikumi nesatur kadu reguléjumu par ekspertu
pienakumiem un atbildibu par informacijas apjomu, ar ko Veselibas inspekcija iepazistina
pieaicinatos ekspertus, ka ari ekspertu atbildibu par dienesta un sensitivas informacijas
saglabasanu noslépuma.

Iesniedzéjs netiek informéts par pieaicinamiem ekspertiem, un vinam nav tiesibu
izteikt viedokli vai pieteikt noraidijumu. Seit minétais ir vértéjams ka Arstniecibas riska
fonda darbibas noteikumu reguléjuma trakumi, kas bttu janovers, veicot atbilstosus
grozijumus Arstniecibas riska fonda darbibas noteikumos.

Arstniecibas riska fonda darbibas noteikumu 8.3. punkta tiesibu norma ir vérsta uz
to, lai parkapéjs pats novértétu savu kladu. Tas ir pretruna ar procesualo tiesibu principu
nemo iudex in causa sua (neviens nav tiesnesis pasa lieta). Tadél konkrétais reguléjums
fundamentali parkapj Latvijas Republikas Satversmes 92. panta nostiprinatas tiesibas
uz taisnigu tiesu.

Veselibas inspekcija, veicot ekspertizi, ir paredzéts ekspertét tikai pacienta medi-
ciniskos dokumentus, bet nav paredzéta iespéja veikt pasa pacienta apskati un iztauju.
Minétaja saskatama objektivas izmeklésanas principa ignorésana, kas atnem $ai tiesiskajai
procedirai objektivitati.

Eiropas deliktu tiesibu principos noraditie célonibas konstatésanas veidi bttu
lietojami, konstatéjot célonsakaribu starp kaitéjumu un arstniecibas personas veikto
darbibu vai bezdarbibu arstniecibas procesa.

Arstniecibas riska fonda darbibas noteikumu 12.1. punkts un 12.2. punkts nepama-
toti sasaurina Pacientu tiesibu likuma 16. panta pirmas dalas tvérumu, no kompensacijas
mehanisma izslédzot deontologiskas klidas, diagnostikas kladas un jatrogénas kltadas,
ka ari apstaklus arstniecibas laika.

— 94 —
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Direktiva 2011/24/ES ir implementéta nepilnigi, jo dalibvalstim savos normativajos
un administrativajos aktos bija japaredz pieejamas siidzibu procediras un mehanismi,
ja sniegtas veselibas apripes dél tiek nodarits kaitéjums, nesasaurinot cietuso pacientu
tiesibas uz atlidzibu ar noteikumiem par célonsakaribas esamibu starp kaitéjumu un
arstniecibas personas veikto darbibu vai bezdarbibu arstniecibas laika.

Direktivas mérkis netiek sasniegts, ja Pacientu tiesibu likuma 16. panta otraja
dala noteiktie limiti nav pietiekami, lai kompensétu pacientam nodarito kaitéjumu
pilna apméra, un $ada situacija var izveidoties gadijuma ar nosacito “dzivibas cenu”
142 290 eiro apmeéra.

Arstniecibas iestades un personas no negativajam mantiskajam sekam profesio-
nalas neveiksmes vai neuzmanibas dé] tiks pasargatas tikai gadijumos, ja cietuso pacientu
apmierinas no Arstniecibas riska fonda izmaksajamas summas.

Arstniecibas riska fonda darbibas noteikumu 9. punkta 6.-10. apak$punkts neatbilst
Arstniecibas riska fonda koncepta butibai, tadél jasvitro no noteikumiem.

Arstniecibas riska fonda darbibas noteikumi nesatur salidzinamas detalizacijas
pakapes metodologiju par dazadu kritériju piemérosanu, nosakot atlidzibu par pacienta
dzivibai vai veselibai nodarito kaitéjumu. Tie nenodrosina, lai lidzigos un salidzinamos
gadijumos nodarita kaitéjuma smaguma apmeérs butu lidzvértigs.

Arstniecibas riska fonda darbibas noteikumu 9. punkta noradito kritériju ietekme
uz kaitéjuma smaguma procentualo apmeéru ir nekonkréta. Tiesiskas skaidribas dél
Arstniecibas riska fonda darbibas noteikumi batu jagroza, nosakot, ka konkréti Arstnie-
cibas riska fonda darbibas noteikumu 9. punkta noraditie kritériji ietekmé kaitéjuma
smaguma procentualo apmeéru.

Konkrétas metodologijas pieeja, kas novienado cietusos neatkarigi no subjektiva
pasnoveértéjuma, rada tiesisko stabilitati un tiesu prakses prognozéjamibu, kas ir lielaks
ieguvums, salidzinot ar “tiesas ieskata” pieeju.

Weaknesses in the Functioning of
the Medical Treatment Risk Fund

Abstract

Directive 2011/24/EU of the European Parliament and of the Council of
9t March 2011 on the application of patients’ rights in cross-border healthcare deter-
mines the obligation of the Member State to ensure that the patient is allowed to use
transparent complaint procedures and mechanisms, which provides opportunities
for the patients to request remedies in accordance with the healthcare legislation of
the Member State in case the healthcare provided had caused damages. This concept
of the Medical Treatment Risk Fund in Latvia was introduced on 25" October 2013 by
taking example from Sweden and Denmark. By 17" October 2013 Cabinet Regulations
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rule amendments in the Law on the Rights of Patients were made, which generally
determines the protection of patients’ rights in the Medical Treatment Risk Fund
principles, but its operations were regulated by 5" November 2013 Cabinet Regulations
rules — the Operating Rules of the Medical Treatment Risk Fund. This regulation ensures
the right of patients to be reimbursed for the harm caused to life or health.

The activity of the Medical Treatment Risk Fund ensures two direct subordination
institutions of the Ministry of Health: The National Health Service and Health Inspection.

In this research, the procedural order of the Medical Treatment Risk Fund is being
analysed, specifically the causality between the harm to the patient and the healthcare
as well as the question determination of sufficient amount of refund.

Several problem questions had been identified and the conclusions were drawn
about implementation of the concept of the Medical Treatment Risk Fund compliance
with the Directive 2011/24/EU of the European Parliament and of the Council of
9th March 2011 on the application of patients’ rights in cross-border healthcare: the re-
quirements of the Directive have not been implemented correctly; the regulations of
the Medical Treatment Risk Fund does not comply with the Law on the Rights of
Patients regulation and procedural principles, which provides the rights of the indivi-
duals for a fair trial. The author also proposes amendments in order to improve the regu-
lation of the Medical Treatment Risk Fund.

Keywords: Medical treatment risk fund, the right of patients to reimbursement.
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Kopsavilkums

Saskana ar Latvijas Republikas Satversmes 106. pantu ikvienam ir tiesibas brivi
izvéléties nodarbosanos un darbvietu atbilstosi savam spéjam un kvalifikacijai. Piespiedu
darbs ir aizliegts. Par piespiedu darbu netiek uzskatita iesaistiana katastrofu un to seku
likvidésana un nodarbinasana saskana ar tiesas nolémumu [11].

Raksta tiek aplitkots darba tiesisko attiecibu izbeig$anas tiesiskais reguléjums. Tiek
analizéts ari darba devéja uzteikums, kas praksé biezi vien tiek parstudzéts tiesas cel, ka
liecina Tiesu informacijas sistémas statistiskie dati, proti, 2016. gada lidz 25. oktobrim tika
iesniegtas 68 prasibas par atjaunosanu darbvieta, savukart 2015. gada — 88 prasibas [16].
Sie dati, péc autores domam, norada uz vairakam problémam Latvijas darba tiesibu joma,
konkréti — darba tiesisko attiecibu reguléjuma. Tiesu informacijas statistikas dati neatklaj
prasibu saturuy, tacu liecina par problémas aktualitati. Autore uzskata, ka darba tiesisko
attiecibu izbeig$anu var pétit, pamatojoties uz to, ka darbinieks, veicot darbu, rikojies pretéji
labiem tikumiem, un $ada riciba nav savienojama ar darba tiesisko attiecibu turpinasanu,
un ja darbinieks, veicot darbu, atradies alkohola, narkotiku vai toksiska reibuma stavokli.

Raksta meérkis ir konstatét darba tiesisko attiecibu izbeigsanas problémas, kas
pastav atbilsto$i Darba likuma 101. panta pirmas dalas 3. un 4. punktam, un izstradat
priekslikumus $o problému novérsanai.

Materials un metodes — normativo aktu, tiesu prakses un zinatniskas literataras
analize un apraksts. legutie rezultati tika novértéti, izmantojot aprakstoso, analitisko,
logisko, indukcijas un dedukcijas, logiski konstruktivo metodi, savukart tiesibu normu
interpretacijai tika izmantota gramatiska, sistémiska un teleologiska tiesibu normu
interpretacijas metode.

Atslégvardi: darba tiesiskas attiecibas, uzteikums, darba stridi, Darba likums.
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Darba tiesisko attiecibu priek$mets ir darbs, kas tiek skaidrots ari ka amata piena-
kumi, to veik$ana, taja skaita ari ienemamais amats [6]. Pienakums, uzdevums — tas, kas
japadara [6]. Darbs ir ari cilvéka mérktieciga darbiba, lai raditu materialas vai garigas
vértibas, sniegtu pakalpojumus, kas nepiecieSami sabiedribas vajadzibu apmierinasanai
[13]. Tadél darbiniekam, veicot darbu, ir jarikojas atbilstosi labiem tikumiem, t. i., nedrikst
veikt darbu alkohola, narkotiku vai toksiska reibuma stavokli.

Izbeigt darba tiesiskas attiecibas var vairakos veidos ar uzteikuma institata
palidzibu. Darba tiesisko attiecibu izbeig$ana Darba likuma ir ciesi saistita, ar jédzienu
“uzteikums”, kas likuma tiek lietots ar dazadam nozimém. No teorétiska viedokla darba
liguma uzteikums ir darbinieka vai darba devéja izteikts vienpuséjs rakstisks gribas
izteikums, ar kuru tiek izbeigtas darba tiesiskas attiecibas uz turpmaku laiku [9]. Tatad
uzteikums ir dokuments, kura ir noradits pamatojums, izbeidzot darba tiesiskas attie-
cibas, un tas ir pieradijums, iesniedzot tiesa prasibu, ja ir aizskartas darbinieka tiesibas
un ja darba devéjs nav pilnigi veicis savus ar Darba likumu noteiktos pienakumus. Autore
vér$ uzmanibu uz to, ka péc batibas uzteikuma pamatojums ir nepiecieSsams darba
devéjam, jo tas noteikts Darba likuma normas.

Darba likuma 26. un 28. nodala ir paredzéti vairaki darba tiesisko attiecibu
izbeigsanas pamatojumi:

1) darbinieka uzteikums;

2) darba devéja uzteikums, kura iemesli noteikti Darba likuma 101. panta, ka ari

98. panta minétais gadijums (darba devéja uzteikums piedavato darba liguma
grozijumu deél);

3) uz noteiktu laiku noslégta darba liguma izbeigs$anas;

4) darbinieka un darba devéja vienosanas;

5) tres$o personu pieprasijums un tiesas spriedums;

6) darba devéja nave;

7) uzteikums parbaudes laika [5].

Darba likuma 101. panta pirmas dalas 3. punkta ka viens no darba devéja uztei-
kuma pamatiem ir noteikts gadijums, ka darbinieks, veicot darbu, rikojies pretéji labiem
tikumiem, un $ada riciba nav savienojama ar darba tiesisko attiecibu turpinasanu [5].
Lai uzteiktu darba ligumu, pamatojoties uz $o Darba likuma normu, japastav vairakiem
prieks$noteikumiem, proti, darbinieka ricibai, kas ir pretéja labiem tikumiem, $adas ricibas
nesavienojamibai ar darba tiesisko attiecibu turpinasanu, ka ari $adai darbinieka ricibai
jabut saistitai ar darbinieka veicamo darbu. Pédéjais no prieksnoteikumiem attiecas gan
uz tiem gadijumiem, ka darbinieks veic darbu vinam noteiktaja darba laika, gan uz tam
situacijam, ka darbinieks veic ar darbu saistitus pienakumus péc vinam noteikta darba
laika. Saskana ar Darba likuma 130. panta pirmo dalu ar darba laiku ir jasaprot laikposms
no darba sakuma lidz beigam, kura ietvaros darbinieks veic darbu un atrodas darba
devéja riciba, iznemot partraukumus darba, lidz ar to darbinieks ir darba devéja riciba
neatkarigi no darbinieka atrasanas vietas [5].
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Augstakas tiesas Senats par Darba likuma 101. panta pirmas dalas 3. punkta minéto
uzteikuma pamatu ir paudis viedokli, ka uzteikuma pamatojums var bat darbinieka tada
riciba, kas saistita ar darba pienakumu izpildi, turklat darba devéjam ir japamato, ka
darbinieka konkréta riciba liedz turpinat darba tiesiskas attiecibas [12].

Jédziena “labi tikumi” saturs normativajos aktos nav noteikts, un ar to palidzibu
tas nav atklajams. Saskana ar tiesibu teoriju, $is ir atzistams par atklatu jeb nenoteiktu
jédzienu, kas dod tikai aptuvenu prieksstatu par iespéjamo virzienu, kur mekléjams
konkréta jédziena saturs [14]. Jédzieni “labs”, “tikums” ir saistami ar cilvéka apzinu,
ricibas novértéjumu, tapéc tie attiecinami uz étikas un morales normam, tacu nedrikst
aizmirst par subjektivo novértéjumu, kas gandriz vienmér atskiras atkariba no personas
uzskatiem, izglitibas u. c. faktoriem. Tapéc autore saubas, ka tiks nodrosinata darbinieka
aizsardziba, ja darba devéjs darba tiesiskas attiecibas izbeigs, pamatojoties uz Darba
likuma 101. panta pirmas dalas 3. punktu.

Nemot véra, ka likumdevéjs nav noteicis “labu tikumu” definiciju, $is jédziens
ipasi kvalificétas nenoteiktibas pakapes dél ir atzits par generalklauzulu, kuras saturu
veido mainiga sabiedribas vértibu sistéma un kuras konkretizésana javeic tiesu praksei.
Misdienu tiesu praksé un tiesibu zinatné ir atzits, ka labu tikumu jédzienam ir ne tikai
socials, bet ari tiesisks raksturs, proti, to veido ne tikai visparpienemtas morales normas,
kas noteic savstarpéjas uzvedibas noteikumus, kurus sabiedriba vai kada tas dala atzist par
nepieciesamu ieveérot, bet veido arf tiesiski étiskie principi un vértibas, kas nostiprinatas
pozitivajas tiesibas, tostarp — valstu konstitacijas [15]. Tadéjadi jédziens “labi tikumi”
ir generalklauzula, kuras aizpildisana ar saturu ir atstata tiesibu piemérotaju zina [12].

Senata ieskata, Civillietu tiesas kolégija pamatoti kvalificéjusi ka ricibu pretéju
labiem tikumiem Darba likuma 101. panta pirmas dalas 3. punkta izpratné situaciju,
ka darbinieks darba devéja organizéta un samaksata pasakuma, veicot parrunas ar uzneé-
mumam svarigiem klientiem, bija tada alkohola reibuma, kas apkauno prasitaju personigi,
ka ari batiski kaité darba devéja reputacijai, turklat darbinieka uzvediba ir apdraudéjusi
citu cilvéku veselibu un dzivibu. Sada riciba nav savienojama ar darba tiesisko attiecibu
turpinasanu, jo darba devéjs nevar palauties, ka darbinieks, pildot amata pienakumus,
turpmak rikosies atbilstosi sabiedriba visparpienemtam étikas un morales normam.
Veicot darba pienakumus darba devéja apmaksata klientu pasakuma, darbinieks parstav
un iepazistina ar darba devéju [15]. Tadé] var secinat, ka ari alkohola, narkotiku vai
toksiska reibuma stavoklis, veicot darbu neatkarigi no darba pienakumu izpildes vietas, ir
pielidzinams ricibai, kas ir pretéja labiem tikumiem. Turklat, péc autores domam, pretéja
labiem tikumiem ir ari amorala uzvediba un / vai riciba, kas musdienas ir plass jédziens,
proti, darbinieks rikojas netikumiski, pretéji morales principiem. Probléma rodas noteikt,
kadu darbibu vai bezdarbibu var uzskatit par amoralu uzvedibu un / vai ricibu. Autore
uzskata, ka vértéjums par darbinieka amoralu uzvedibu vai ricibu var tikt piemérots
profesijas, kuras ir saistitas ar audzinasanas funkciju izpildi, pieméram, pedagogiem.

Nemot véra miisdienu zinatnieka K. Torgana pausto atzinu, ka amorals parkapums
un riciba pretéji labiem tikumiem nav nekas abstrakts un nav interpretéjams péc puses
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subjektivajiem ieskatiem, autore secina, ka darbiniekam varétu uzteikt darba ligumu péc
analizéjama uzteikuma pamata, ja vina riciba bijusi konkréta un pieradita [17]. Tadéjadi,
lai darba devéjs varétu uzteikt darba ligumu, vinam japierada, ka darbinieks ir rikojies
pretéji labiem tikumiem un / vai $§ada riciba nav savienojama ar darba tiesisko attiecibu
turpinasanu.

Papildus ieprieks minétajam Darba likuma 101. panta pirmas dalas 3. punkts praksé
piemérojams ari gadijumos, ja darbinieks rupji un netaktiski izturas pret uznémuma
klientiem, kontaktésanas laika pielauj izturésanos, kas grauj uznémuma reputaciju, un
$ads darbinieks var samazinat uznémumam klientu skaitu un kaitét apgrozijumam un
pelnai. Saja gadijuma darba devéjam biitu pamats apgalvot, ka darbinieka netaktiska
izturésanas nav savienojama ar darba tiesisko attiecibu turpinasanu. Lai veicinatu Darba
likuma 101. panta pirmas dalas 3. punkta piemérosanu, darba devéjam ir nepieciesams
izstradat “labo tikumu” definiciju, kas jaietver iek$éjos normativajos aktos. Janem véra,
ka darbs pie katra darba devéja ir atskirigs, un ari amata pienakumi atskiras, tadé] ari
“labo tikumu” jédziena izpratne dazadiem darba devéjiem atskirsies. Pieméram, ir pas-
saprotami, ka veikala uznémumu darbinieki darba vietas atrodas gérbusies darba drébés,
bet nav pienemams, ja $ada apgérba darba atrodas juridiska biroja darbinieks.

Japiebilst, ka atseviskam profesijam ir izstradati étikas kodeksi, pieméram, Latvijas
zvérinatu advokatu étikas kodekss, kas satur informaciju par profesija stradajosajiem
nepiecie$amajiem tikumiem, ka ari taja noraditi darbibas principi, ka uzturamas attie-
cibas ar klientiem u. tml. Domajams, ka darba devéjam butu iek$éjos normativajos aktos
konkréti janorada kritériji, kuri darbiniekiem reglamentétu uzvedibas pamatnoteikumus
uznémuma, veicot darba pienakumus. Tie Jautu darba devéjam darba tiesisko attiecibu
izbeigsanas gadijuma saskana ar Darba likuma 101. panta pirmas dalas 3. punktu uzteikt
darba tiesiskas attiecibas ar darbinieku.

Darba likuma 101. panta pirmas dalas 4. punkts attiecas uz darba tiesisko attiecibu
izbeigsanu, ja darbinieks, veicot darbu, atradies alkohola, narkotiku vai toksiska reibuma
stavokli [5]. Alkohola reibuma stavoklis ir viens no iemesliem darba tiesisko attiecibu
izbeig$anai. Tas ir tiesiski noteikts Darba likuma un ir saistits ar darbinieka uzvedibu.
Darba devéjam, izvértéjot parkapuma butibu, darbinieka uzvedibu, attieksmi u. tml.,
ir tiesibas, bet ne pienakums uzteikt $aja gadijuma darba ligumu [4]. Darba likuma
101. panta pirmaja dala ir teikts, ka darba devéjam ir tiesibas rakstveida uzteikt darba
ligumu, vienigi pamatojoties uz apstakliem, kas saistiti ar darbinieka uzvedibu, vina
spéjam vai ar saimniecisku, organizatorisku, tehnologisku vai lidziga rakstura pasakumu
veik$anu uznémuma [..] [5].

Péc autores domam, Darba likuma 101. panta pirmas dalas 4. punkta lietotais
jédziens “reibums” nav pietiekami skaidrs. Reibums ir stavoklis, kad zad lidzsvara sajita,
skaidra uztveres un spriesanas spéja (parasti kadu vielu iedarbibas dél).

2014. gada 29. janvari Ventspils tiesas sprieduma lieta Nr. C40141313 bija atsauce
uz Augstakas tiesas 2012. gada 24. augusta spriedumu lieta Nr. SKC-1041/2012, noradot,
ka, konstatéjot parbaudamas personas aréjo izskatu, Augstakas tiesas Senats 2012. gada
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24. augusta sprieduma lieta Nr. SKC-1041/2012 noradijis, ka darbinieka izelpa konstatétais
alkohola daudzums 0,09 promiles neliecina nedz par vina atrasanos alkohola ietekmes,
nedz alkohola reibuma stavokli. Senats atsaucas uz Ministru kabineta 2008. gada 2. junija
noteikumu Nr. 394 28. punktu un uz Veselibas inspekcijas skaidrojumu par to, ka at-
$kiras alkohola reibums no alkohola ietekmes. Slédziens “ir konstatéta alkohola ietekme”
tiek dots gadijumos, ja alkohola koncentracija parbaudamas personas asinis parsniedz
0,5 promiles (ieskaitot) vai tam atbilstosa koncentracija cita biologiska vidé ir orienté-
josi lidz 1,0 promilei, izvértéjot klinisko simptomatiku, kas izpauzas ka nelieli kustibu
koordinacijas traucéjumi, alkohola smaka no mutes, skléru un sejas adas hiperémija,
paatrinata elposana un sirdsdarbiba. Savukart slédziens “ir konstatéts alkohola reibums”
tiek sniegts gadijumos, ja alkohola koncentracija parbaudamas personas asinis parsniedz
1,0 promili (ieskaitot), ar klinisko simptomatiku, kas izpauzas ka izteikti kustibu koor-
dinacijas traucéjumi, nestabila gaita, garastavokla nelidzsvarotiba, pavajinata mimika
u. tml. [18].

Japiebilst, ka $eit minétie Ministru kabineta noteikumi ir attiecinami uz Valsts
policijas, pasvaldibas policijas, ostas policijas, Valsts robezsardzes darbinieka, Valsts agen-
taras “Civilas aviacijas agenttra” inspektora vai Valsts probacijas dienesta amatpersonas
veiktu parbaudi ar portativu mérierici alkohola koncentracijas noteiksanai izelpotaja
gaisa, lai noskaidrotu, vai persona ir lietojusi alkoholu [2]. Sie noteikumi ir paliglidzeklis,
lai tiesibsargajosas instances amatpersonas varétu kontrolét citu tiesibu normu izpildi,
pieméram, autotransporta vadisanu alkohola, narkotiku vai toksiska reibuma stavokli, ar
mérki sodit likumparkapéju. Tacu $ie noteikumi neattiecas uz darba devéja un darbinieka
darba tiesiskajam attiecibam.

Lai nepielautu darbinieka atrasanos darba devéja telpas reibuma stavokli, iekséjos
normativajos aktos vai darba liguma nepieciesams ietvert aizliegumu lietot apreibi-
nosas vielas darba devéja telpas ari arpus darba laika un amata pienakumu pildisanas,
tacu parkapums tik un ta batu kvalificéjams péc Darba likuma 101. panta pirmas dalas
1. punkta. Batiski ir noteikt uznémuma darbinieka reibuma parbaudi$anas kartibu un
reibuma pielaujamibas pakapi, nemot véra veicama darba specifisko raksturu.

Valsts darba inspekcijas Juridiskas nodalas vaditajs skaidro, ka darba devéjam $ads
darbinieks jaatlaiz, strikti ievérojot vairakus noteikumus, proti, jabut pieradijumiem, proti,
faktam, ka darbinieks darba stradajis alkohola reibuma, un jaievéro likumos noteikta
atlaisanas procedira. Vaditajs ari atgadina, ka no darba nevar atbrivot darbinieku, kura
asinis arsti atradusi alkohola ietekmi, jo Darba likums pielauj atlaiSanu no darba tikai
alkohola reibuma gadijumos [8].

Autore uzskata, ka noluka novérst stridus par reibuma esamibu darba devéjam
darba liguma vai citos darba devéja iek$éjos normativajos aktos japaredz darbinieka
obligats pienakums veikt reibuma pakapes parbaudi, ja darba devéjam rodas aizdomas
par atrasanos darba vieta reibuma stavokli. Minéta pienakuma neievérosana sniegtu
darba devéjam iespéju izbeigt darba tiesiskas attiecibas ar $o darbinieku. Turklat nepie-
cieSams izstradat ari parbaudes veiks$anas kartibu.
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Autore uzskata, ka darba tiesiskajas attiecibas nebutu korekti lietot terminu
“reibuma”, bet pareizak bitu lietot “ietekmé”, jo bitu aplami uzskatit, ka persona var
atrasties narkotisko un toksisko vielu reibuma. Persona var bat narkotisko un toksisko
vielu ietekmé, nemot par pamatu Latvijas Administrativo parkapumu kodeksa u. c.
normas, pieméram, Latvijas Administrativo parkapumu kodeksa 117.7 pantu: atputas
kugu vadisana alkohola reibuma vai narkotisko, vai citu apreibinoso vielu ietekmé [1].
Vel kads $a jédziena lietosanas piemérs atrodams Kriminallikuma normas, 262. pants:
transportlidzekla vadisana alkohola, narkotisko, psihotropo, toksisko vai citu apreibinosu
vielu ietekmeé [10].

Savukart Iekslietu ministrijas sistémas iestazu un Ieslodzijuma vietu parvaldes
amatpersonu ar specialajam dienesta pakapém dienesta gaitas likuma 14. panta septitaja
dala ir noteikts $adi: ja ir aizdomas par to, ka amatpersona, pildot dienesta pienakumus, ir
alkohola, narkotisko, psihotropo, toksisko vai citu apreibinosu vielu ietekmé vai reibuma,
augstaka amatpersona to nogada mediciniskas parbaudes veiksanai [7].

Tadé] autore piedava izteikt Darba likuma 101. panta pirmas dalas 4. punktu
jauna redakcija: “[..] darbinieks, veicot darbu, ir alkohola, narkotiku vai toksisku vielu
ietekmé vai reibuma.” Péc autores domam, $a panta 4. punkta jauna redakcija nepie-
lautu atrasanos darbvieta, ka ari darba veiksanu — neatkarigi no veicama darba faktiskas
vietas — darbiniekam esot alkohola, narkotisko un toksisko vielu ietekmé. Turklat sads
labojums nepielautu ierasanos darbvieta alkohola, narkotisko un toksisko vielu ietekmé,
un rezultata darba devéjam butu tiesibas nepielaist darbinieku pie darba pienakumu
pildisanas.

Nemot véra iepriek§ minéto, japiebilst, ka Augstaka tiesa sava 2005. gada apko-
pojuma “Jautajumi par Darba likuma normu piemérosanu”, butiba apstiprina ieprieks
pausto autores viedokli, proti, Darba likuma normas neparedz ipasu fakta par darbi-
nieka atrasanos alkohola, narkotiku vai toksiska reibuma stavokli pieradisanas kartibu,
tadeé] atrasanos alkohola, narkotiku vai toksiska reibuma stavokli var konstatét ar jeb-
kuriem Civilprocesa likuma 17. nodala paredzétajiem pieradisanas lidzekliem (ar pasa
darbinieka paskaidrojumu, ar attieciga akta sastadisanu, ar liecinieku liecibam, ar medi-
cinas darbinieku atzinumu, arstu ekspertizes atzinumu u. tml.) [3].

Autore piekrit, ka atrasanos reibuma bitu jakonstaté ar Civilprocesa likuma
paredzétajiem pieradisanas lidzekliem. Tadéjadi nepieciesams Darba likuma 101. panta
pirmas dalas 4. punktu izteikt $ada redakcija: “[..] darbinieks, veicot darbu, ir alkohola,
narkotiku vai toksiska reibuma stavokli. Sos apstaklus darba devéjs pierada ar Civilprocesa
likuma paredzétajiem pieradisanas lidzekliem.”
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Secinajumi

1.

Darba likuma 101. panta pirmas dalas 3. punkts praksé piemérojams, ja darbi-
nieks rupji un netaktiski izturas pret uznémuma klientiem, komunikacijas laika
pielauj uzvedibu, kas grauj uznémuma reputaciju, un $is darbinieka ricibas dé]
samazinas uznémuma klientu skaits, tiek kaitéts uznémuma apgrozijumam un
pelnai.

. Darba devéjam butu lietderigi izstradat “labo tikumu” definiciju, ko ietvert iek-

$&jos normativajos aktos. Papildus ir janem véra, ka darbs pie katra darba devéja
ir atSkirigs un ari amata pienakumi atskiras, tadél ari “labo tikumu” jédziena
izpratne dazadas darbvietas atskirsies.

. Labo tikumu definicijas izstrade butu vértéjama ka ieguvums gan darba de-

véjam, gan darbiniekam, jo ekonométs tiktu laiks un naudas resursi, ka ari
atvieglota tiesu noslodze.

Darba likuma 101. panta pirmas dalas tresaja punkta minétais termins “veicot
darbu” ierobezo darba devéja ricibas brivibu gadijumos, ja darbinieks rikojas /
uzvedas pretéji labiem tikumiem arpus darba laika vai partraukuma bridi. Tadél
nepiecieS$ams no Darba likuma 101. panta pirmas dalas 3. punkta svitrot vardus
“veicot darbu” un izteikt punktu $ada redakcija: “[..] darbinieks rikojies pretéji
labiem tikumiem, un $ada riciba nav savienojama ar darba tiesisko attiecibu
turpinasanu.”

Lai noveérstu stridus par reibuma esamibu, darba devéjam darba liguma vai
uznémuma iek$éjos normativajos aktos jaietver nosacijums par obligatu piena-
kumu veikt reibuma pakapes parbaudi, ja darba devéjam rodas aizdomas par
atrasanos darba vieta reibuma stavokli. Sa pienakuma neievérosana darba
devéjam dotu pamatu likuma ietvaros izbeigt darba tiesiskas attiecibas ar $o
darbinieku. Papildu minétajam, nepiecieSams izstradat ari parbaudes veik$anas
kartibu. Savukart atrasanas reibuma stavoklis batu jakonstaté ar Civilprocesa
likuma paredzétajiem pieradisanas lidzekliem. Tadél nepiecieSams Darba likuma
101. panta pirmas dalas 4. punktu izteikt $ada redakcija: “[..] darbinieks, veicot
darbu, ir alkohola, narkotisko vai toksisko vielu ietekmé. Sos apstaklus darba
devéjs pierada ar Civilprocesa likuma paredzétajiem pieradisanas lidzekliem.”

. Lai darba devéjs varétu nepielaut darbinieka atrasanos alkohola, narkotiku

vai toksisku vielu ietekmeé vai reibuma, ierodoties darbvieta vai veicot darba
pienakumus arpus noteiktas darba vietas, pieméram, izbraucot uz kadu
objektu, ka ari darba devéjam butu tiesiski vieglak uzteikt darbiniekam darba
tiesiskas attiecibas un pielagot Darba likuma normas citiem normativajiem
aktiem, nepieciesams izteikt Darba likuma 101. panta pirmas dalas 4. punktu
$ada redakcija: “[..] darbinieks, veicot darbu, ir alkohola, narkotiku vai toksisku
vielu ietekmé vai reibuma”.
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Problems of Termination of Legal Work
Relationship on the Basis of Labor Law
Section 101, Paragraph 1, Clauses 3, 4

Abstract

According to Constitution Clause 106 (Satversme) of the Republic of Latvia, it is
provided that each person has the right to choose occupation and workplace according
to skills and qualification. Forced labour is prohibited. Participation in liquidation of
disaster action and employment on the Court’s decision is not considered to be forced
employment.

Legal regulations of termination of labour relationship are considered in the article,
as well as employer’s decision on the termination of labour relationship. Such cases are
often claimed in the Court and the Informative Statistics proves it, for example, 68 cases
were claimed in the Court until the 25 October 2016, where the resumption of work
was claimed and in 2015, there were 88 claims. In author’s opinion, these data show
the range of problems in the Labour Law of Latvia, precisely, in legal regulations of
employment relationship. The author thinks that Court Informative Statistics does not
disclose the content of claims, and therefore this fact allows investigating termination
of employment relationship because the employee had acted against good virtues or
the employer had been under influence of alcohol, drug, toxic intoxication, consequently
such offences do not allow continuing labour relationship.

The aim of the article is to state the main problems concerning termination of
labour relationship, defined in the Labour Law Section 101 Paragraph 1, Clauses 3 and
4 and make proposals to avoid the problems.

Materials and methods are the following: legal acts, analysis of Court practice
and scientific literature and description. The results are evaluated, using a descriptive,
analytical, logical, inductive and deductive method, but grammar, systematic and teleo-
logical method was used to interpret legal norms.

Keywords: labor relationship, termination of employment, labor disputes, Labor Law.
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Kopsavilkums

Pétijuma tika analizéts Civilprocesa likuma (turpmak — CPL) 400. panta pirmas
dalas 1. punkta — saistibu bezstridus piespiedu izpildisana pielaujama péc ligumiem
par saistibam, kas nodros$inatas ar publisku hipotéku vai komerckilu — interpretacijas
pamatojums, tiesibu talakveidosanas rezultata raditais “akcesoras kilas saistibas” jedziens,
kas vélak tiesibu doktrina nostiprinats ka kilas devéja saistiba atbildét kilas apmeéra.
Tiesu praksé ar kilas saistibu tiek pamatota CPL 400. panta pirmas dalas 1. punkta pare-
dzéto saistibu bezstridus piespiedu izpildisana ka lidzeklis atvieglotai kilas pardosanai,
nevis paradnieka saistibu izpildei. Sada jédziena definé$ana tiek konstatéta neattaisnota
atkap$anas no tiesibu normu teksta, un ta vértéjama ka pret likumu (contra legem) vérsts
tiesibu talakveido$anas rezultats. Lai pamatotu CPL 400. panta pirmas dalas nozimi
kreditora piedzinas tiesibas konstatésana, tiek ierosinatas izmainas minétas panta
dalas pirmaja punkta, kas uzsvértu publiskas kilas formas ka atvieglotas pieradisanas
lidzekla nozimi.

Atslégvardi: kilas tiesiba, saistiba, akcesora kilas saistiba, hipotéka, komerckila,
atvieglota pieradisana.

Darba mérkis

Pamatot tiesibu doktrina nostiprinata tiesibu talakveidosanas rezultata (akcesora
kilas saistibas) neatbilstibu nacionalajai tiesibu sistémai.
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Materials un metodes

Izpétei tika paklauts bezstridus piespiedu izpildisanas procesualo tiesibu instittts
un analizéti taja ietvertie materialo tiesibu jédzieni “kilas tiesiba” un “saistiba”, noskirot
pasas materialas tiesibas no to publiski ticamas formas, tika analizéta sadas formas
nozime civilprocesa. Analizéti ari tiesu prakses materiali. Tika salidzinata tiesibu normu
vesturiska un aktuala piemeérosanas kartiba. Salidzino$ajai analizei tika paklauts judika-
tara un tiesibu doktrina nostiprinatais “akcesoras kilas saistibas” jédziens, to pretstatot
Civillikuma nostiprinatajai izpratnei par “kilas tiesibu” un “saistibu”.

Saistibu bezstridus piespiedu izpildisanas (turpmak — SBPI) tiesibu institata piemeé-
ro$ana visvairak neskaidribu radijusi CPL 400. panta pirmas dalas 1. punkta izpratne. Sis
jautajums ir aktualizéts ar1 Latvijas Republikas Augstakas tiesas 2010. gada veiktaja tiesu
prakses apkopojuma: neskaidribas rada jautajums par to, vai bezstridus piespiedu izpildei
péc CPL 400. panta pirmas dalas 1. punkta tiek nodota pamatsaistiba vai $is saistibas
izpildei kalpojosa akcesora saistiba, t. i., iekilajuma akts ar publiskas hipotékas vai komerc-
kilas statusu [7, 3]. Jau pasa problémas uzstadijuma novérojama atkape no Civillikuma
(turpmak — CL) tiesibu normu teksta par kilas tiesibu ka kreditora tiesibu uz iekilatas
lietas vértibu (CL 1278. p.) un kilas tiesibas ka blakus tiesibas atkaribu no prasijuma spéka
(CL 1283. p.). Tiesibu talakveidosana, kuras ietvaros tie$a veida ticis parfrazéts likuma
teksts, blakus tiesibu pardévéjot par blakus saistibu, norada uz batisku atkapi no likuma
teksta gramatiskas konstrukcijas. Tiesne$u tiesibas $ada veida ir kluvusas par avotu jaunas
tiesibu normas radisana, kas vienlaikus mainijusi materialaja tiesibu norma definéta kilas
institata sastava pazimes (no tiesibas uz saistibu) un parveidojusi CPL 400. panta pirmas
dalas 1. punkta procesualo nozimi (no paatrinatas kartibas maksajuma saistibu piespiedu
izpildisanai uz paatrinatu lidzekli kilas pardosanai). Ka to atziméjis E. Melkisis, juristu
leksika dazkart sastopams izteiciens “likums nedarbojas”. Tas var nozimét, ka ierédnis
vai amatpersona, kuras pienakumos ietilpst konkrétas normas piemérosana, vai nu vispar
neveic nekadu darbibu, lai to piemérotu, vai ari pieméro normu “ne ta, ka paredzéts” [8, 7].
Ari témas konteksta tiek aktualizéts jautajums par likuma nepilnibu un nepiecieSsamibu
grozit ta tekstu vai par $adam izmainam ka neatbilstosas piemérosanas rezultatu.

Par CPL 400. panta pirmas dalas 1. punkta spéju “darboties”, lai paatrinata pro-
cesuala kartiba izpildisanai nodotu paradnieka saistibas, liecina piemeéri no tiesu un
tiesu noléemumu piespiedu izpildes prakses. Lémumus par saistibu bezstridus piespiedu
izpildisanu, kas pienemti lidz 2008. gada 9. janvarim (nolémuma datums, kad sakas
izmainas tiesibu normu piemérosanas prakseé), vieno tajos konstatéta paradnieka saistiba
ka juridiskais fakts paradnieka tiesibu aizskaruma veida. Lidz izmainam tiesu nolémumu
rezolutiva dala visa valsts teritorija sistematiski vienveidigi tika veidota atbilstosi CPL
405. panta prasibam: piedzit saistibu bezstridus piespiedu izpildisanas kartiba pamat-
paradu, procentus, ligumsodu un tiesasanas izdevumus; lémuma izpildé piedzinu vérst uz
paradnieka kustamo, nekustamo mantu un naudas lidzekliem [33]; piedzit no aiznémeéja
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aizdevuma summu, ligumsodu, ka ari valsts nodevu; lémums stajas spéka nekavéjoties
un bija izpildams saskana ar sprieduma izpildisanas noteikumiem [34]. Lidzigi lémusas
ari, pieméram, Césu rajona tiesa [21, 22, 23], Jekabpils rajona tiesa [31, 32], Ventspils
tiesa [47] un Daugavpils tiesa [24].

Lémumi par saistibu bezstridus piespiedu izpildisanu, kas pienemti atbilstigi CPL
400. panta pirma punkta 1. dalai, lidz 2008. gada 9. janvarim tika uzskatiti par pilnvértigu
izpildu dokumentu un — ka to paredz CPL 405. panta tresa dala — tika izpilditi saskana
ar sprieduma izpildisanas noteikumiem.

Secinajumu apliecina ieskats $adu léemumu piespiedu izpildes praksé. Zvérinati
tiesu izpilditaji izpildu lietvediba neaprobezojas tikai ar piedzinas vérsanu uz publisku
hipotéku vai komerckilu, bet piespiedu izpildes lidzeklus lietoja ari attieciba uz paradnieka
naudas lidzekliem kreditiestadés, Celu satiksmes drosibas direkcija registrétu mantu,
ka ari Latvijas Republikas Uznémumu registra registrétam paradniekam piederosam
kapitaldalam.

Dobeles rajona tiesa 2006. gada 11. septembri lieta Nr. 3-12/102 bezstridus piespiedu
izpildisanai nodeva ar komerckilu nodrosinatu paradnieka saistibu, kas izriet no kredita
liguma [27]. Minéta nolémuma piespiedu izpildei ievesta izpildu lieta Nr. 207/64-2006,
kura ietverts ari rikojums par paradniekam piederoso naudas lidzeklu, kas atrodas AS
“Hansabanka” kontos, apkilasanu [41].

Analogiska situacija konstatéjama par Rigas pilsétas Ziemelu rajona tiesas
2006. gada 20. marta léemuma lieta Nr. 3-12/0068/3 piespiedu izpildi, ar kuru piespiedu
izpildisanai tika nodotas ar komerckilu nodrosinatas paradnieka saistibas, kas izriet no
kredita liguma [44]. Nolémuma piespiedu izpildei ievesta izpildu lieta Nr. 97/64-2006,
kuras ietvaros ari dots rikojums par paradniekam piedero$o naudas lidzeklu, kas
atrodas AS “Aizkraukles banka” kontos, apkilasanu [40]. Rigas apgabaltiesas Civillietu
tiesu kolégija 2004. gada 27. aprila lémuma lieta Nr. C04244804, apstiprinot nekustama
ipasuma izsoles aktu, arl konstatéja: “2003. gada 14. novembri tika ievesta izpildu lieta
Nr. 605/64-2003, pamatojoties uz Rigas rajona tiesas 2003. gada 7. novembra lémumu,
ar kuru paklauts bezstridus piespiedu izpildisanai kredita ligums un kilas (hipotékas)
ligums” [36]. Minétaja izpildu lieta vienlaikus tika dots rikojums par paradniekam
piedero$o naudas lidzeklu, kas atradas AS “Rietumu banka” kontos, apkilasanu [39] un
tika nositits pieprasijums Latvijas Republikas Uznémumu registram par paradniekam
piederoso kapitaldalu apkilasanu [38]. Valsti kopuma izpildu lietas [émumi par saistibu
bezstridus piespiedu izpildisanu bez ierobezojumiem un iznémumiem no visparéjas
kartibas tikusi izpilditi pilniga atbilstiba sprieduma izpildisanas noteikumiem. Tiesibu
normu piemeéro$anas prakse, no vésturiska ieskata, lauj secinat, ka tiesas CPL 400. panta
pirmas dalas 1. punktu ir tulkojusas lidzigi, ievérojot sadu juridiska silogisma logisko
shému: ja ligumi par saistibam ir nodrosinati ar publisku hipotéku vai komerckilu,
tad pielaujama SBPI. Sada piemérosanas veida tiesibu norma atbilstosi reagé uz juri-
disku faktu, jo piespiedu izpildisana tas civilprocesualaja nozimé tiek attiecinata uz
saistibas ka paradnieka pienakuma izpildi, savukart publiskajai kilas tiesibai tiek atvéléta
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formas ka pieradisanu ietekméjosa (pastiprinosa) nozime. Konstatéts ir paradnieka pie-
nakums — saistiba — un tas atbilstiba CPL izvirzitajam publiskas ticamibas prasibam.
CPL 400. panta pirmas dalas 1. punkta minéto ligumu par saistibam tiesnesi paslaik
izprot citadak, batiski kontrastéjot iepriekséjai kartibai.

Aktuala tiesu prakse ir atkapusies no CPL 405. panta formalisma un SBPI tiesiskas
sekas ierobezojusi ar piedzinas vérsanu uz kilu, nolémumu rezolutivo dalu konstruk-
cijas veidojot atbilstosi “akcesoras kilas saistibas” jédziena uzstadijumiem:

o paklaut bezstridus piespiedu izpildei paradnieka saistibas, kas izriet no kilas

liguma [46];

« nodot bezstridus piespiedu izpildisanai $adas kilas saistibas, kas nodrosina
paradnieka saistibu pret kreditoru péc hipotekara kredita liguma par kredita
pamatsummas, procentu un ligumsoda samaksu [29];

« nodot bezstridus piespiedu izpildisanai paradnieka saistibu pret kreditoru péc
hipotékas liguma, kas nodrosina saistibu péc pamatliguma, un piedzinu, nepar-
sniedzot nostiprinatas hipotékas apmeéru, vérst uz nekustamo ipasumu [28];

« nodot bezstridus piespiedu izpildei saistibu péc hipotékas liguma, kas izriet no
aizdevuma liguma, vérsot piedzinu uz nekustamo ipasumu [32];

« nodot bezstridus piespiedu izpildei saistibu starp pieteicéju un paradnieku —
hipotéku, kas registréta, pamatojoties uz hipotékas ligumu par pamatparada,
procentu un ligumsoda samaksu péc aizdevuma liguma, parada piedzinu
vér$ot uz nostiprinato hipotéku nekustamajam ipasumam [26].

Vieniga tiesibu normu piemérotaja metodiska norade par izmainam CPL

400. panta pirmas dalas 1. punkta piemérosana, par izmainu nepieciesamibu un to
attaisnojumu ir secinajums par noléemumu dazadibas iespéjamibu — tiesu prakse pirmas
instances tiesu limeni var bt un ir dazada. Tas, ka lémumi var atskirties, ir iespéjams
un izskaidrojams, tomér $ada prakse nav vélama [6, 8]. leprieks noraditie butiskie fakti
par SBPI piemérosanas viendabigi sistematisku praksi, kura ilgusi aptuveni desmit gadu,
nav tikusi minéti ne CPL komentaros, ne AT 2010. gada tiesu prakses apkopojuma par
SBPI, tadé] vésturiska normas piemérosanas kartiba, no juridiskas metodes viedokla,
nav tikusi atspékota ka neatbilstosa un vienlaikus nav pamatota aktualas prakses nepie-
ciesamiba. Sados apstaklos ieprieks pastavéjusi CPL 400. panta pirmas dalas 1. punkta
izpratne savu aktualitati saglaba ari paslaik.

CPL 400. panta pirmas dalas 1. punkta piemérosanas aktualas interpretacijas
juridiskais silogisms nav savienojams ar normas sastava pazimém. Uz $§ada veida gadiju-
miem pilniba attiecinams A. Gratupa teiktais, ka sakara ar tiesibu formalo dabu jebkurai
interpretacijai ir zinamas robezas. Ja pasai interpretacijai japatéré milzum daudz energijas
un argumentu un interpretacijas rezultata més faktiski iegistam jau citu tiesibu normu,
tad ir jamaina likums, jo $ada interpretacija savas iespéjas jau ir izsmélusi [3, 283].

Batisko atkapi no normas teksta un faktiski jaunas tiesiskas kartibas radisanu
publikacija par SBPI problematiku atzinis ari tiesibu piemérotajs — nemot véra minétas
tiesibu normas dazado interpretaciju, Tieslietu ministrija 2010. gada 10. decembri Saeimai
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ir nosutijusi priekslikumus likumprojektam “Grozijumi Civilprocesa likuma”, kur ari lagts
izteikt jauna redakcija Civilprocesa likuma 400. panta pirmas dalas 1. punktu par SBPI
péc kilas ligumiem, ja tie nodrosina saistibu ka publiska hipotéka vai komerckila [6, 8].
Tomeér $ada likuma grozijumu iniciativa palikusi bez talakas virzibas, un likumdevéjs savu
viedokli SBPI paklaut saistibu ir atstajis negrozitu, akcesoras kilas saistibas pamatojumu
atstajot tiesibu talakveidosanas limeni.

Tiesnesu tiesibu rezultata pamatojums atrodams tiesu prakses apkopojuma —
CPL 400. panta pirmas dalas 1. punkta paredzéta procesuala kartiba, noradot, ka izpildit
saistibuy, kas nodrosinata ar publisku hipotéku vai komerckilu. Tadéjadi norma pieprasa
nodalit pamatsaistibu no saistibas nodrosinajuma — hipotékas vai komerckilas —, ta
aprobezojas tikai ar tadam saistibam, kuras ir ierakstitas publiskajos registros. Lidz ar to
$1 norma pielauj paklaut izpildisanai pasu nodrosinajumu — komerckilu vai hipotéku-,
nevis pamatsaistibu, kura ir nodrosinata ar ierakstu publiskaja registra [7, 7]. Tiesu prakses
parlieciba tiesibu doktrina papildus nostiprinata CPL komentaru veida. Jaunais jédziens
“akcesora kilas saistiba” un CPL normu piemérosana tiek izskaidrota $adi: piespiedu
izpildiSanai paklayj kilas ligumu iekilataja akcesoras saistibas veida, ja $ada saistiba tikusi
nostiprinata publiskas hipotékas vai komerckilas forma. Nodrosinajuma saistiba (kilas
saistiba) ir kilas devéja saistiba atbildét kilas apmeéra, aizdevuma saistibas nepildisanas
gadijuma. “Kilas saistiba” ir patstavigi istenojama saistiba [15, 637-638]. Argumenti
par pamatsaistibas nodaliSanu no saistibas nodrosinajuma nonak pretruna prieksno-
sacijumam par prasijuma nepieciesamibu kilas tiesibas pastavésanai (CL 1280. p.). Sada
konteksta neatbilstoss ir uzskats tikai par kilas liguma publiskumu, jo zemesgramatas
ierakstamas saistibas pamatojosais dokuments (akts, no kura izriet nodro$inatais prasi-
jums) ir tiesi ligums par saistibam, pieméram, aizdevuma ligums.

Latvijas Republikas un citu Eiropas valstu tiesibu doktrinas atzinas kilas tiesibai
vienveidigi un viennozimigi tikusi pieskirta lietu tiesiska daba, saistibu izpildijuma no-
drosinajuma zina kreditoru padarot péc iespéjas neatkarigaku no paradnieka. Saistibas
statusa pieskirsana kilai, raugoties no $ada aspekta, ir pretruna tiesibu institita saistibu
izpildes nodrosinasanas mérkim, neatbilstos$a kilas tiesibas saturam un funkcijam. Turklat
jaunais jédziens tiesibu sistémai kopuma izradas nelietderigs (lieks), ja iekilatajs nepilda
savu “akcesoro kilas saistibu”, tapat ir pielaujama piedzina uz kilu vai paradnieka mantu
CPL noteiktaja kartiba par tiesas nolémumu piespiedu izpildi, pamatojoties uz atbilstosu
juridisku faktu konstatésanu par paradnieka saistibas neizpildi.

Juridiskaja literattira — gan nacionalaja, gan arvalstu — saistibu tiesibas ka tiesibu
disciplina parasti tiek pretstatitas lietu tiesibam. “Lietu tiesiba ir absolita, t. i., $ai tiesibai
ir prieksrociba salidzinajuma ar visam citam tiesibam. Saistibu tiesiba ir spéka attieciba
pret kadu konkrétu personu, turpreti lietu tiesiba ir spéka attieciba pret jebkuru personu,
un katrai personai ir pienakums atturéties no visa ta, kas varétu bt pretruna ar attiecigas
personas lietu tiesibu.” [18, 8]

“Lietu tiesibu parasti saprot ka pretstatu saistibu tiesibai. Tadé] lietu tiesibu
butibas noskaidro$anai médz izlietot salidzinasanas panémienu: lietu tiesibu konstaté
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ar saistibu tiesibu. Ar $adu panémienu lidz §im noskaidrotas divas principialas pazimes:
lietu tiesibas priek$mets ir pati lieta, turpretim saistibu tiesibas priek$mets ir paradnieka
darbiba, lietu tiesiba ir aizsargata pret visiem, turpretim saistibu tiesiba — tikai pret otru
saistibas dalibnieku.” [19, 43]

Saistibu tiesibu un lietu tiesibu at$kiribas mekléjamas likuma noteiktaja o tiesisko
attiecibu satura. Saistibu tiesibu pamata ir savstarpéji nodibinatas tiesiskas attiecibas,
kas saista divus vai vairakus to dalibniekus. Lietu tiesiskas attiecibas pretstata neietekmé
tikai divas vai vairakas personas, bet rada pamatu tas ievérot visiem [1, 2]. Saistibu tiesibas
ir tadas personiska rakstura tiesibas, kas uz darijuma vai cita pamata pieder konkrétam
fiziskam un juridiskam personam un kuram atbilst citu konkrétu personu pienakumi
(16, 20].

Uz nepieciesamibu noskirt lietu tiesibu un saistibu tiesibu kategorijas noradijis
ari N. Horns: tiesibu prieksraksts, kas attiecas uz lietu tiesibam, ir paklauts ari vispari-
gajiem lietu tiesibu principiem; saistibu tiesibu norma tapat ir paklauta $is tiesibu nozares
pamatprincipiem. So sistému daléji nodrosina pats likums. Vél lielaka méra ta ir tiesibu
zinatnes doktrinas rezultats. Tiesibu zinatnieks, izmantojot pirkuma liguma pieméru,
attieciba uz $o sakaribu noradijis, ka vacu civiltiesibu abstraktuma principa ietvaros ir
jaatskir divas tiesibu nozares — saistibu tiesibas un lietu tiesibas, jaatskir pirkuma ligums
un lietas nodosana [5, 227, 229]. Tapat CPL 400. panta pirmas dalas 1. punkta ietvertie
jédzieni — publiska hipotéka, komerckila un saistiba — turpina istenot katrs savu atbil-
sto$aja materialo tiesibu nozaré tiem pieskirto nozimi, nodrosinot attiecigu tiesisko seku
konstatésanas iespéju.

Janorada, ka tiesibu vésturé ir zinami gadijumu, ka kila tikusi pieskaitita saistibu
tiesibu kategorijai, un $ads spilgts piemeérs ir socialistiska tiesibu sistéma. Uz $o faktu
noradjijis ari J. Rozenfelds: ideja par kilas tiesibu lietu tiesisko raksturu attistijusies jau
romiesu tiesibas. Ideja, ka kilas tiesibas nav nekas cits ka vien saistibu tiesibu pastipri-
nasanas veids, radusies stipri vélak. Seviski populara ta kluvusi pagajusaja gadsimta.

CL atspogulo uzskatu par Kkilas tiesibu lietu tiesisko dabu, tacu pastav atskirigi
tiesibu avoti, kuros kilas tiesibas ievietotas saistibu tiesibu dala. Pie tiem piederéja ari
1993. gada spéku zaudéjusais Latvijas Civilkodekss, ka ari Krievijas Federacijas Civil-
kodekss [14, 8]. Kilas tiesibas ka saistibu tiesibu disciplinas sastavdalas nozime raksturota
civiltiesibu jautajumiem veltitaja izdevuma “Padomju Civiltiesibas”. Kila taja definéta
sadi: “Kilas tiesiska attieciba ir akcesoriska saistiba, t. i., papildsaistiba, kas rodas uz
likuma vai speciala kilas liguma pamata. Praksé kila parasti rodas uz liguma pamata,
noslédzot ligumu par kilu. Kilas tiesiskas attiecibas dalibnieki ir kilas devéjs un kilas
turétajs. Kilas devéjs (paradnieks) kilas liguma saskana ar CK 175. p. var bt pats pamat-
saistibas paradnieks vai ari kada tresa persona, kas pamatsaistiba ka puse nepiedalas,
bet kas iekila savu mantu, lai nodro$inatu pamatsaistibas.” [17, 50] Nemot véra kon-
statéto lidzibu, izdarams secinajums, par to, ka attaisnojums pasreizéjai CL 400. panta
pirmas dalas 1. punkta pieméro$anai, vismaz daléji, ir pamatots socialistisko tiesibu
sistémas atzinas. Sadu gadijumu varétu uzskatit par atkapi dotajam solijumam 1996. gada
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zinatniskaja pétijuma par tiesvedibu Centralaja un Austrumeiropa, ka procesualajas
tiesibas, kas pétijuma laika pamatojas uz pielagotiem Padomju Savienibas tiesibu aktiem,
ir sakusas parmainas [13, 77].

E. Melkisis noradjijis, ka socialistiskas tiesibas izauga ka nesaderigs atzars no
kontinentalas Eiropas tiesibu loka un parnéma ta juridisko jédzienu terminologiju,
daudzos gadijumos gan izmainot saturu [10, 8]. Valsts kluva par likuma vienigo raditaju,
tiesibu un taisnibas noteicéju un interpretétaju. Privatipasums un reizé ar to tiesibu sféra
ari privatas tiesibas tika atceltas [9, 7]. Toties nesalidzinami paplasinajas publisko tiesibu
nozime. Tiesiskas valsts ideala vieta par galameérki tika uzskatita sabiedriba bez valsts un
bez tiesibam. Turpretim kontinentélas Eiropas tiesibu loka tiesibu norma tiek atzita ka
pardomu rezultats, kas daléji pamatojas uz prakses izpéti, daléji — uz taisniguma, morales,
politikas un tiesibu sistémas harmonijas apsvérumiem [9, 10]. Situacija ar privato tiesibu
institatu izpratnes parnemsanu, no tiesibu viedokla, ir nepienemama socialistisko tiesibu
minétas specifikas dé] un sistémiskas neatbilstibas dé] kontinentalas Eiropas tiesibu
lokam. Socialistiska tiesibu sistéma bija pazistama ar savu zemo privato tiesibu aktuali-
zaciju un ierobezotu civiltiesisko apgrozibu. Tadél jautajumi par kilas tiesibu problémam
nebija vieni no svarigakajiem, pretéji atzinam Rietumu valstu tiesibu sistémas. Turklat
minétaja izdevuma “Padomju Civiltiesibas” skaidrojums par kilu ka akcesoru saistibu
pasas padomju tiesibu sistémas ietvaros ir izradijies kliidains. Sads secinajums izdarams,
iepazistoties ar likuma izteikto kilas tiesibas definiciju: “Kila ka saistibu izpildes nodrosi-
najums saistibas neizpildisanas gadijuma rada kreditoram prieksrocibas tiesibu sanemt
apmierinadjumu no iekilatas mantas vértibas pirms citiem kreditoriem.” [17, 50] Noradita
izpratne butiba atbilst aktualajai Latvijas Republika — kila ka tiesibas uz lietas vértibu.
Turklat pati definicija izradas loti precizi reducéta no abstraktas tiesibas uz iekilatas lietas
vértibu, uz prieksroku atgiito naudas lidzeklu sanemsana.

Tiesu praksé tomeér ir atrodami piemeéri, kas liecina par “akcesoras kilas saistibas”
neviennozimigu atzisanu. 2010. gada 29. oktobra lémuma par SBPI Rézeknes tiesas ties-
nesis noraidija pieteikumu un noradija, ka hipotékas ligumi nevar tikt paklauti SBPI un
tajos noteiktas tiesibas izlietojamas atbilstosi lietu tiesibu nosacijumiem [35]. Daugavpils
tiesas tiesnese 2011. gada 20. jilija — pretéji ieviestajai praksei — SBPI paklava saistibu
[25]. Rigas pilsétas Ziemelu rajona tiesa 2012. gada 20. marta noraidija kreditora prasibas
pieteikumu par parada dalu, ko veido lémuma par paradnieka SBPI noteiktas summas un
kilas rezultata atgato naudas lidzek]u starpiba. Tiesa noradija, ka kreditors savas prasi-
juma tiesibas pilniba izlietojis, vérsoties tiesa ar pieteikumu par SBPI [45]. Lidzigi prasibu
ir noraidijusi Rigas pilsétas Vidzemes priekspilsétas tiesa, noradot, ka jau pastav spéka
eso$s nolémums ar izpildu dokumenta spéku par paradnieka saistibu — pamatparada,
procentu un ligumsoda veida — nodosanu SBPI, un sados apstaklos prasitajam vairs
nepastav no aizdevuma liguma izrieto$as prasijuma tiesibas [42]. Ta pati tiesa 2015. gada
29. jalija ir atteikusies pienemt prasibas pieteikumu par parada atlikuma piedzinu, kon-
statéjot, ka strida starp tam pasam pusém par to pasu priek§metu un uz ta pasa pamata
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jau ir spéka eso$s nolémums par paradnieka SBPI [43]. Rigas apgabaltiesas Civillietu
tiesu kolégija, 2016. gada 25. janvari izskatot lietu péc butibas, uz SBPI konstatéto sais-
tibu un neapstridéto tai atbilsto$o prasjjumu ir atsaukusies ka uz patstavigu faktu —
tiesa konstatéja, ka prasitajs CPL 406. panta otraja dala noteiktaja termina nav célis
apvérsuma prasibu, lai apstridétu AS “SEB banka” prasijumu. Tadéjadi neizmantojot
tiesibas apstridét prasijumu, prasitajs ir atzinis SBPI lémuma nodibinato saistibu un tas
apmeéru [37]. Latvijas Republikas Augstaka tiesa 2015. gada 31. marta sprieduma, dala
noraidot kasacijas stdzibu, pamatojusies uz autora 2011. gada pausto parliecibu [12]: iz-
tulkojot Civilprocesa likuma 400. panta pirmas dalas 1. punktu, parpratumiem par tiesibu
norma ietverto juridisko jédzienu “saistiba” un “kila” (hipotéka vai komerckila) grama-
tisko izpratni nevajadzétu rasties, jo tie skaidri ir definéti Civillikuma un Komerckilas
likuma.

Civilprocesa likuma 400. panta pirmas dalas 1. punkts tiesi norada uz saistibas
péc liguma paklausanu bezstridus piespiedu izpildisanai. Aizdevuma ligums nodibina
saistibu tiesibu. Savukart paradnieka saistibu izpildes nodrosinasanai zemesgramata
nostiprinata hipotéka ka kilas tiesiba uz nekustamu ipasumu pieder lietu tiesibam.
Saistibai un kilas tiesibai ir gan atskirigi to nodibinasanas materiali tiesiskie pamati,
gan tiesiskas sekas. Tiesi sekam ir iz§kirosa nozime, jo kilas tiesiba ir tiesiba, bet sais-
tiba ir pienakums. Tapéc, no saistibu bezstridus piespiedu izpildisanas viedokla, izpildei
paklaujams ir paradnieka pienakums, lai kreditors varétu izlietot tiesibu. Nostiprinot
hipotéku zemesgramata, kilas tiesiba ir jau nodibinata. Tadél], no tiesibu viedokla,
hipotékas liguma paklausana bezstridus piespiedu izpildisanai ir nelietderiga. Tadéjadi
Civilprocesa likuma 400. panta pirmas dalas 1. punkta konteksta tiesibu piemérotajs
saskaras ar saistibu ka nodibinatas saistibu tiesibas tiesiskajam sekam, kas norada uz
paradnieka pienakumu kopumu un kilas tiesibu ka lietu tiesibu. Paradnieka pienakumu
kopums ietver pamatparadu, procentus par svesa kapitala lietosanu un ligumsodu. Kilas
tiesibas civilprocesuala nozime Civilprocesa likuma 400. panta pirmas dalas 1. punkta
piemérosanas konteksta izpauzas tikai publiskas ticamibas formas pieskirsana civil-
tiesiskam darijjumam. Apkopojot Seit minéto, secinams, ka, izskatot pieteikumu par
saistibu bezstridus piespiedu izpildisanu, tiesnesim jaspriez par saistibas ka civiltiesiska
pienakuma izpildes paklausanu piespiedu izpildei. Lai paklautu izpildei saistibu, tiesnesim
jakonstateé tas publiski ticama forma, t. i., izpildes nodro$inasana ar kilu [20]. Sada kon-
teksta ari batu saskatamas publiskas hipotékas un SBPI sistémiskas sakaribas. Publisko
registru ietekme izplatas ari uz tajos ierakstitajam saistibam ka kilas tiesibu veidojoso
saturisko pamatu un $ada veida atvieglo saistibu pieradisanu. Savukart $adu pieradijumu
sniegtas zinas par faktiem (saistibas apméru) neaprobezojas vienigi ar iekilatas lietas
vértibu vai precizak — $adas zinas neietver.

Neparliecino$a argumentacija un nepieciesamiba to balstit socialistisko tiesibu
atzinas norada uz nespéju aktualo interpretaciju pamatot CL un CPL tiesibu normu
ietvaros.

— 115 —



S OCRATES RSU Elektroniskais juridisko zinatnisko rakstu zurnals 2016, NR. 3 (6)

Andris Pesudovs. Kilas saistibas bezstridus izpildisana ka tiesiskas
regulacijas mehanisma nepilnvértiga sastavdala

Alkcesora kilas saistiba ir centieni radit tiesibu institatu, kura ietvaros kilas tiesibas
pieskirsana kreditoram pati par sevi atvieglo kilas pardosanu. Tomér $ada jautajuma
neregulésana ir likumdevéja apzinata klusésana. CL turpina aizsargat ipasuma tiesibas
un kilas pardosanu pielauj vienigi izsolé ar tiesas starpniecibu, ja kilas tiesibai papildus
nav tikusi pieligta tiesiba kilu pardot par brivu cenu (CL 1321. p.). Savukart izsole ir
dala no tiesas nolémuma piespiedu izpildes stadijas — piedzinas vérsanas uz nekustamu
ipasumu, kad nepieciesama kreditora piedzinas tiesibas konstatésana, kas neatskiras no
piedzinas vérsanas uz jebkuru citu (neiekilatu) paradnieka ipasumu. Turklat CPL no-
teikta kartiba nav iznémums. Lidzigs tiesiskais reguléjums pastav, pieméram, ari Francija:
piedzinas vérsanai uz iekilato nekustamo Ipasumu kilas néméjam jaievéro tads pats
process ka citiem kreditoriem [4, 568]. CPL komentaros akcesora kilas saistiba pamatota
ka teleologiskas tulkosanas metodes rezultats [15, 637]. Tomér konstatéta likuma teksta
parfrazésana ir interpretacija, kas parsniedz normas teksta gramatiskas robezas un nav
savienojama ar teleologiskas metodes rezultatu.

So gadijumu precizi raksturo J. Neimana norade par tiesibu talakveido$anas
veidiem un to robezam: “Izteiciens preater legem nozimé “blakus likumam”, “bez sa-
skanas”, bet ari “bez pretrunas ar likumu”. Sada tiesibu pieméro$ana ir pielaujama tikai
tad, ja likuma klusésana kada noteikta jautajuma neskar apzinatu likumdevéja lémumu.
Iespéjams, ka likumdevéjs tiesi ar savu klusésanu ir vélgjies izteikt, ka uz problémsituaciju
nav attiecinamas noteiktas tiesiskas sekas. Sada gadijuma tiesnesa veikta tiesibu talak-
veido$ana butu nepielaujama tiesnesa sacel$anas pret likumdevéju, bet tiesne$a nolémums
nostatos pret likumu. Sadu tiesibu piemérosanu apzimé ka contra legem.” [11, 15]

Nemot véra ieprieks konstatéto apzinato likumdevéja klusésanu, kilas tiesibas lieto-
$anu saistot tikai ar piedzinas vérsanu uz iekilato lietu visparéja kartiba, kada paredzéta
nolémumiem par parada piedzinu, CL definéto “blakus tiesibu” pardévéjot par “blakus
saistibu”, faktiski tiek istenota likumam pretéja tiesibu talakveidosana.

CPL 400. panta pirmas dalas 1. punkta pareizai interpretacijai kilas tiesibu nepie-
cieSsams atskirt no tiesibas prasit izpildijumu (piedzinas tiesibas). Uz $o batisko apstakli,
Latvijas civiltiesisko kartibu salidzinot ar Vaciju, noradijis N. Vinzarajs: kilas tiesiba ir
tikai tiesiba uz lietas vértibu, bet nevis ari tiesiba uz paradnieka izpildijumu jeb parada
samaksu. Jakonstaté, ka, péc vacu civillikuma, kilas tiesiba ir ipa$s saliktenis no real-
saistibas un tiesibas uz aprobezotu valdijumu, turpretim, péc misu tiesibam, kilai nav
realsaistibas elementa [19, 59]. Sada konteksta ari izpauzas akcesoras kilas saistibas
nepilniba, jo uzmaniba civilprocesuala nozimé tiek pievérsta tikai pasam nodrosina-
jumam — CPL 400. panta pirmas dalas 1. punkts pielauj paklaut izpildisanai publisko
saistibu, t. i., pasu nodrosinajumu — komerckilu vai hipotéku, nevis pamatsaistibu,
kura ir nodros$inata ar ierakstu publiskaja registra [7, 7]. Secindjums nevar bat pilniba
pamatots, jo pasa nodrosinajuma konstatésana tiesibu sistémas ietvaros nav pielidzinama
piedzinas tiesibas pastavésanai. Savukart tiesi piedzinas tiesibas atzi$ana tiesas nolé-
muma ir nepiecieSsama prasiba piedzinas vérsanai uz paradnieka mantu (taja skaita —
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iekilatu). Publiskas kilas nozime SBPI izpauzas nevis pasas kreditora kilas tiesibas
(iekilataja akcesora pienakuma) konstatésana, bet sada publiska kilas forma ir izmanto-
jama SBPI nododamas paradnieka saistibas pieradisana. Turklat CL satur tiesas norades
atvieglotas pieradiSanas iespéjai. Atbilstosi CL 1280. pantam katra kilas tiesiba ir nepie-
cieSsams prasijums, par ko kila atbild [2].

Nemot véra CL nostiprinato sakaribu un publiskas kilas formas raditas iespéjas
pieradisanas atvieglo$ana, autors pamato $adu deduktivas spriesanas virzibu — tiesi
pienémums par spéka esosu publisku kilu, rada pamatu secindgjumam par iespé&ju SBPI
nododamas saistibas pastavésanai.

Secinajumi

Akceseoras kilas saistibas jédziena definésana ir vértéjama ka butiska atkape no
tiesibu normu teksta gramatiskas izpratnes (CL definétas kilas tiesibas un saistibas sa-
stava pazimém), kas CPL 400. panta pirmas dalas 1. punkta gadijuma SBPI no proce-
suala lidzekla saistibu piespiedu izpildisanai ir parveidojusi par atvieglotu kartibu kilas
pardosanai. Likuma nostiprinatie kilas tiesibas lietosanas nosacijumi, paredzot ierobe-
zotu kartibu, kas saistama tikai ar atbilstosas kreditora piedzinas tiesibas konstatésanu,
ir uzskatami par likumdevéja apzinatu klusésanu, bet tiesibu talakveido$anas rezultats
akcesoras kilas saistibas veida nostajas pret likumu (contra legem).

Lai saglabatu CL definéto jédzienu “kilas tiesiba” un “saistiba” izpratni ari
paradnieka piedzinas tiesibas konstatésana SBPI ietvaros, autors piedava precizét CPL
400. panta pirmas dalas 1. punktu, to izsakot $ada redakcija: “saistibu bezstridus pie-
spiedu izpildisana pielaujama péc ligumiem par saistibam, kas pamatotas ar ierakstiem
Zemesgramata vai Komerckilu registra”. Sada veida 400. panta pirmas dalas ietvaros
tiek ievérota piespiedu izpildisanai paklauto saistibu klasifikacija atbilstosi to formas
raditajiem atvieglotajiem pieradisanas lidzekliem: publiska registra (Zemesgramata,
Komerckilu registra) ierakstitam saistibam, notariali apliecinatiem ligumiem, notariali
apliecinatiem vai zemesgramata ierakstitiem nomas vai ires ligumiem, protestétiem
vekseliem. Ka ari tiek novérsta cita akcesoras kilas saistibas radita nepilniba, kas pieprasa
papildu tiesvedibu par parada atlikumu péc kilas pardosanas.

Uztverot publisko formu tikai ka pieradisanas lidzekli, atkrit nolémuma aprobezo-
$ana ar iekilatas lietas vértibu. Lémums par SBPI ka individualais tiesibu piemérosanas
akts aptver visu paradnieka atbildibas apjomu. Sada veida tiek radita iespéja pilnigai
CPL 406. panta paredzétajai dispozitivitates izpausmei, un $adu tiesibu neizmantosana
ka sacikstes principu legitimi ierobezojo$s procesuals elements vienlaikus tiek uzskatita
par pamatu SBPI paklauta prasijuma atzi$anai, tapat ka paréjos CPL 400. panta pirmas
dalas bezstridus izpildes gadijumos.
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Undisputed Enforcement of the Pledge
Obligation as an Incomplete Component
of the Legal Regulation Mechanism

Abstract

The article analyses justification of the interpretation of Section 400 (1) (1) of
the Civil Procedure Law (hereinafter — CPL) — undisputed enforcement of obligations
is permitted pursuant to agreements regarding obligations which are secured with
a public mortgage or a commercial pledge, the concept of accessory pledge obligation,
formed as a result of further development of law that later in the legal doctrine has
been established as obligation of the pledge provider to be liable in the pledge amount.
Within the framework of judicial practice undisputed enforcement of obligations
under Section 400 (1) (1) of CPL is justified as a means of simplified sale of pledge, not
enforcement of the debtor’s obligations. Definition of such a concept states unjustified
deviation from the text of legal provisions that is viewed as a contra legem (against
the law) result of further development of law.

For purpose of justifying the meaning of Section 400 (1) of CPL in identifying
the enforcement right of the creditor, it is proposed to make amendments to Clause 1
of Paragraph 1 of the given section that would emphasise the meaning of a public
pledge form as a simplified means of proof.

Keywords: pledge right, obligation, accessory pledge obligation, mortgage, com-
mercial pledge, simplified proof.
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